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ADVEETISEMENT. 


This  edition  of  the  Official  Opinions  of  the  Attor- 
neys General  is  designed,  as  well  for  the  use  of  Jurists 
and  Statesmen  generally,  as  that  of  the  Officers  of  the 
Government  of  the  United  States.  It  is  believed  to 
be  a  faithful  compilation  of  all  the  opinions  which,  in 
view  of  the  public  interests,  have  been  deemed  proper 
for  publication,  of  all  the  eminent  lawyers  who  have, 
since  the  adoption  of  the  Constitution,  acted  as  legal 
advisers  of  the  Executive.  Being  essentially  a  legal 
work,  it  is  given  to  the  public  in  the  form  adopted  for 
the  publication  of  the  reports  of  the  decisions  of  the 
Supreme  Court. 

The  matter  of  which  the  work  is  composed  will  be 
found  interesting  to  all  intelligent  readers.  These 
opinions  are  important  State  papers,  and  as  such,  de- 
'  serve  a  place  in  eveiy  public  and  private  library.  Be- 
ing results  of  the  profoundest  reflections  of  superior 
minds — commencing  with  the  administration  of  Wash- 
ington, and  covering  more  than  sixty  years  of  the  con- 
stitutional existence  of  the  Republic — directing  the 
course  of  the  Executive  Department  through  its  most 
imminent  vicissitudes  and  trials,  and  resolving  questions 
as  various  and  important  as  have  been  the  affiairs  of  the 
Government,  they  are  inseparably  blended  with,  if  in- 
deed they  may  not  be  said  to  constitute,  the  most  in- 
teresting passages  in  American  history.  Containing 
advice  respecting  aU  the  various  relations,  obligations, 
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and  dnties  of  the  Government,  and  of  its  nnmerons  jn- 
dicial  and  administrative  officers,  they  may  be  esteemed 
inferior  in  consequence  only  to  the  Constitution  which 
they  defend,  and  the  laws  which  they  expound. 

For  the  original  matter  contained  in,  the  indices  to, 
and  the  arrangement  of  this  edition,  we  are  indebted  to 
the  same  gentleman  who  prepared  that  which  was  re- 
cently published  in  another  and  a  less  convenient  form 
by  the  House  of  Representatives.  It  has  been  pre- 
pared with  special  reference  to  the  purpose  for  which  it 
is  supposed  to  be  most  needed,  and  in  the  style  most 
approved  by  the  legal  profession.  Every  page  bears 
not  only  the  name  of  the  author  of  the  opinion  there- 
on, and  that  of  the  officer  to  whom  the  same  is  ad- 
dressed, but  an  indication  of  the  subject  of  such  opin- 
ion. Every  volume  contains  a  full  index  to  the  opin- 
ions contained  therein,  and  the  subject  thereof,  as  the 
same  is  indicated  in  the  titles,  respectively,  and  also  a 
digest  indicating  the  sul)stance  of  each  decision.  And 
it  wUl  be  found  that  the  digest  contains  many  notes  and 
references  which  do  not  appear  in  the  notes  to  the 
opinions  on  the  pages  where  they  occur. 

In  order  that  a  reference  to  the  body  of  the  work 
might  be  convenient,  the  author  has  grouped  all  the  de- 
cisions relating  to  the  same  principal  matter,  and  bj> 
ranged  the  references  thereto  in  the  indices  under  gene- 
ral and  familiar  heads.  The  multiplicity  and  variety 
of  the  opinions  seemed  to  render  such  an  arrangement 
necessary.  Hence,  all  references  to  opinions  relating  to 
the  settlement  of  public  accounts,  may  be  found  in  the 
indices  under  the  head  of  "Accounts  and  Accounting 
Officers  " — all  references  to  opinions  relating  to  salaries 
and  payments  for  services  rendered  to  the  Government, 
under  the  head  of  "  Compensation  " — all  references  to 
opinions  relating  to  other  pecuniary  demands  upon  the 
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Grovemment,  except  for  pensioiis,  under  the  head  of 
"Claims" — all  references  to  opinions  relating  to  the 
pensions  of  officers  and  soldiers  of  the  army,  of  navy 
officers,  seamen,  and  marines,  disabled  or  otherwise, 
and  of  widows  and  children,  nnder  the  head  of  "  Pen- 
sions ^ — ^and  all  opinions  relating  to  land  offices,  land 
districts,  land  surveys,  land  sales,  land  warrants,  certifi- 
cates, and  patents,  locations,  reservations,  and  pre-emp- 
tions, under  the  head  of  "  Public  Lands,"  &c.  Where 
an  opinion  relates  to  several  principal  matters,  it  will 
be  found  referred  to  in  the  index  under  several  heads, 
in  order  that  it  may  be  the  more  readily  found.  It  is 
believed  that  this  arrangement  wiU  be  easily  under- 
stood and  favorably  regarded,  affording  as  it  does  am- 
ple facilities  for  a  ready  reference  to  every  published 
opinion. 

With  this  explanation  of  the  subject,  purpose,  and 
arrangement  of  the  work,  it  is  respectfdUy  submitted 

to  the  public. 

The  Publisheb. 
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OPINIONS 


OF  TBI 

HON,  EDMUND  KANDOLPH,  OF  VIRGINU:, 

\AFPOINTED  TO  THE   OFPTCE'   OF    ATTORNEY   GENERAL    OP. THE 
VnriTEU  STATES   SEPTEMBER  26,    1789. 


INTEREST  ON  CERTIFICATES  FOR  1791, 

Interest  on  cettificates  Issued  pursuant  to  the  act  of  Congress  passed  August  4, 
1790,  is  not  allowable,  and  the  courts  would  embarrass  a  system  of  finance  by 
a  determination  in  favor  of  interest  for  the  year  1791. 

PHtLADEtPHIA,  AugUSt  21,  1791. 

Sir:  In  the  opinion  given  hy  Mr.  Bradford  and  Mr.  Inger- 
eoll,  I  find  the  case  of  Mr.  Robert  Buchanan  to  be  accurately 
stated;  but  after  paying  a  respectful  attention  to  the  sentiments 
of  those  gentlemen,  I  am  compiled  to  say  that  I  differ  in  the 
conclusion  drawn  fW)m  that  statement,  for  I  cannot  agree  that 
any  interest  is  to  be  received  upon  the  certificate  for  the  year 
1791. 

I  acknowledge  that  the  certificate  was  issued  in  conform- 
ity with  the  act  of  Congress  passed  on  the  4th  of  August,  1790, 
and  that  its  silence  as  to  interest  is  no  objection  to  such  a 
claim,  if  that  act  warrants  it. 

A  subscription  to  a  loan  is  therein  proposed,  payable  in  ceni* 
ficatea  issued  for  the  domestic  debt.  Among  these  are  some 
bearing  an  iqterest  of  six  per  cent.,  and  others,  called  indents 
of  interest,  bearing  no  interest  at  all.  Mr,  Buchanan's  cerlifi- 
tata  is  founded  upon  indents  of  interest;  and  had  they  been 
subscribed,  he  would  have  been  entitled  to  a  certificate  pur- 
porting that  the  United  States  owe  to  him,  as  the  holder,  or 
his  assigns,  the  sum  of  $7,600,  bearing  an  interest  of  three 
per  centum  per  annum. 

He  has  not,  however,  subscribed  those  indents,  but  obtained 
the  certificate  finom  the  Register  of  the  Treasury  before  the 
Ist  day  of  June,  1791,  to  wit:  on  the  16th  of  February,  1791, 
in  pursuanoe  of  the  tenth  section  of  the  above-mentioDed  act. 
Upon  the  constmction  of  that  sectioa  the  decisioA  depends. 
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./.'•Interest  on   Certificates  for  1791. 
T^^TT^i ■ — 

The  opinion  asserts  the  first  part  of  that  section  to  be  a  sub- 
stantiye/d&use,  and  yet  in  the  next  sentence  it  connects  that 
claus^'wlth  the  following  parts  of  the  section.  The  truth  is, 
jthat'the  section  itself  forms  one  integer.  The  term  creditors 
cbHjprehends  all  holders  of  the  domestic  debt  which  might  be 
.•subscribed  to  the  loan,  and  was  not.  It  is  immediately  after-* 
.-wards  directed  that  such  of  them  as  possess  the  original  certifi- 
cates should  exchange  them  for  others,  to  be  issued  by  the 
Register  of  the  Treasury  j  consequently  all  the  non-subscribing 
creditors  are  under  the  necessity  of  making  this  exchange,  and, 
being  so,  must  submit  to  the  conditions  prescribed  for  it. 

One  of  these  conditions  is,  that  the  new  certificate  shall  not 
only  specify  the  specie  amount  of  those  which  are  cancelled, 
but  shall  be  otheruHse  of  the  like  tenor  with  those  heretofore 
issued  by  the  Register  of  the  Treasury  for  the  registered  debt. 
These  import  that  the  debt  bears  an  interest  of  six  per  centum; 
and  it  is  not  denied  that  a  new  certificate  given  in  lieu  of  can« 
celled  indents,  cannot  carry  an  interest  of  six  per  centum. 
The  question,  then,  is,  whether  a  new  certificate,  which  is  not 
upon  the  most  sanguine  construction  capable  of  a  higher  inter- 
est than  three  per  centum,  is  of  the  same  tenor  with  one  grant- 
ing an  interest  of  six  per  centum? 

It  does  not  seem  to  be  correct  to  resort  to  the  popular  and 
common  acceptation  of  the  words  ^^like  tenor y^^  when  they 
are  known  to  be  peculiarly  technical.  Nor  can  I  admit  that 
this  acceptation  would  establish  in  this  instance  a  likeness  of 
tenor  between  two  papers,  so  substantially  different  as  in  three 
per  cent,  per  annum.  The  gentlemen,  by  confining  their  ex- 
position to  popular  acceptation,  virtually  concede  the  interpreta- 
tion of  law  to  be  against  them.  And  without  entering  into 
prolix  authorities,  I  take  the  liberty  of  saying  that  in  every  law- 
proceeding  which  I  can  call  to  mind,  it  would  be  decided  that 
there  is  a  material  variance  between  two  such  documents^  and 
therefore  that  they  could  not  be  of  the  same  tenor. 

But  let  us  not^  content  ourselves  with  resting  on  the  criti- 
cism of  single  words:  let  us  rather  examine  the  context. 

It  is  not  for  me  here  to  estimate  the  merit  of  any  scheme 
of  finance:  my  office  is  to  ascertain  the  sense  of  Congress. 
It  strikes  me,  then,  immediately,  that  the  principal  was  &r  more 
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respected  than  the  interest^  and  that  th^liigher  interest  allowed 
to  the  former  was  intended  to  correspond  with  that  stipulated 
by  the  old  certificates,  whereas  no  interest  waa  originaUy  stipu- 
lated on  the  latter.  It  appears  probable  that,  being  anxious  that 
all  the  indents  of  interest  should  be  subscribed,  they  might 
have  satisfied  themselves  of  the  propriety  of  distinguishing  be- 
tween subscribed  and  unsubscribed  indents,  because  interest, 
not  being  demandaJble  on  the  &ce  pf  them,  might  in  some 
measure  be  considered  as  a  gratuity,  which  the  legislature 
might  apportion  at  pleasure. 

That  such  was  the  meaning  of  Congress,  is  confirmed  by  the 
first  clause  in  the  tenth  section  itself,  which  gives  to  non-sub- 
scribing creditors  interest  during  the  year  1791,  including  in* 
ieresi  to  the  last  day  of  December,  1790;  thus  showing  that 
creditors  whose  demands  would  carry  interest  to  that  time  by 
force  oi  the  oputract,  were  the  persons  contemjdated:  of  this 
kind  were  indents  for  interest.  And  this  idea  receives  confirm* 
aiion  from  the  care  used  in  the  third  section  to  be  explicit 
as  to  certificates  carrying  no  interest,  when  they  are  really  de« 
signed . 

Upon  the  whole  I  cannot  persuade  myself  that,  with  these 
strong  features,  indicating  the  purpose  of  Congress,  the  courts 
of  the  United  States  would  embarrass  a  system  of  finance  by  a 
determination  in  fiaivor  of  interest  to  Mr.  Buchanan  for  the  year 
1791. 

I  have  the  honor,  sir,  to  be,  with  great  esteem  and  respect^ 
your  most  obedient  servant, 

EDM.  RANDOLPH. 
To  the  Secretary  of  the  Trbasury. 


COMMISSIONERS  OF  THE  BANK  OP  THE  UNITED  STATES. 

The  commissionera  appointed  in  pursuance  of  the  act  incorporating  the  Bank  of 
the  United  States  hare  no  power,  as  such,  to  superintend  the  election  of  di- 
rectors, or  to  interfere  therein. 

Philadelphia^  October  18, 1791. 
The  Attorney  General  of  the  United  States  does  himself  th^ 
honoi  of  replying  Co  the  questions  propounded  by  the  Secre- 
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CommiBsioners  of  the  Bank  of  the  United  States. 

tary  of  the  Treasury  of  the  United  States,  in  his  letter  of  the 
.  12th  of  Cictober,  1791,  as  follows: 

1st.  The  commissioners  appointed  in  pursuance  of  the  act 
incorporating  the  Bank  of  the  United  States  have  no  power, 
as  such^  to  superintend  the  election  of  directors,  or  to  interfere 
flierein. 

By  the  first  section  of  that  act  subscriptions  towards  con- 
stituting the  stock  were  to  be  opened,  under  the  superintend- 
ence of  such  persons,  not  less  than  three,  as  should  be  ap- 
pointed far  that  purpose  by  the  President  of  the  United  States. 
The  President  was  to  appoint  them  aocordinghj;  and  the  sub- 
scriptions were  to  continue  open  until  the  whole  of  the  stock 
should  be  subscribed. 

The  fifth  section  provides  that  as  soon  as  the  sum  of  ,400,000 
dollars,  in  gold  and  silver,  shall  have  been  actually  received 
on  account  of  the  subscriptions  to  the  said  stock,  notice  thereof 
shall  be  given  by  the  persons  under  whose  superintendence 
the  same  shall  have  been  made,  in  at  least  two  public  gazettes 
printed  in  the  city  of  Philadelphia;  that  the  said  persons  shall, 
at  the  same  time,  in  like  manner,  notify  a  time  and  place 
within  the  said  city,  at  the  distance  of  ninety  days  from  the 
time  of  such  notification,  for  proceeding  to  the  election  of  di- 
rectors; that  it  shall  be  lawful  for  such  election  to  be  then 
and  there  made,  and  that  the  persons  who  shall  then  and  there 
be  chosen  shall  be  the  first  directors. 

These  are  the  only  clauses  which  relate  to  the  commis- 
sioners. 

By  the  fermer  clause  their  authority  would  have  been  con- 
cluded as  soon  as  the  whole  of  the  stock  was  subscribed. 

Nor  was  it  extended  by  the  latter,  farther  than  to  enable  them 
to  notify  the  time  and  place  for  proceeding  to  the  election  of  di- 
rectors; that  is,  the  time  and  place,  when  and  where,  the  per- 
sons capacitated  to  elect  should  proceed  to  elect. 

The  commissioners  will,  I  suppose,  appear  with  the  books, 
that  it  may  be  known  who  were  the  original  subscribers.  But 
this  duty  naturally  arises  from  their  possession  of  those  books, 
which  are  the  best  evidence  of  the  original  rights.  The  super- 
intendence of  the  election  has  no  analogy  to  such  a  pos- 
session.. 
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2d.  But  does  the  smallest  necessity  exist  why  the  commis* 
sioDers,  as  such^  should  become  the  jcidges  or  superintendents 
of  the  election,  or  in  any  manner  intermeddle  in  it?  Is  it  not 
familiar  to  the  experience  of  every  day  that  persons  assemble, 
with  eqaal  pririleges  of  suffrage,  and  without  the  pre-emi- 
nence of  any  one  of  them,  in  order  to  constitute  a  body  for 
the  management  of  business  ?  The  first  step  is  to  appoint  a 
modtfalor,  or  chadrman.  In  the  present  instance  the  stock- 
holders may  with  ease  choose  one  or  more  persons  to  receive 
and  count  the  voles,  to  report  the  numbers,  minute  the  pro- 
ceediogs,  and  notify  to  the  newly^^elected  directors  their  nom- 
ination.   This  seems  to  be  a  completion  of  the  work. 

3d.  Although  in  the  5th  section  of  the  act  which  requires 
(he  first  election  of  directors,  it  is  not  said  by  whom  it  shall 
be  made;  yet  is  the  connexion  between  that  and  the  4th  sec- 
tion so  intimate  as  to  render  it  certain  that  it  must  be  made 
by  the  stockholders  or  proprietors  of  the  capital  stock. 

Whether  these  terms  be  synonymous  or  not,  it  is  immaterial 
here  to  examine.  It  is  sufficient  to  say  that  no  man  can  be 
one  or  the  other  except  by  virtue  of  an  original  subscription, 
or  an  assignment  duly  made  of  that  subscription.  Here  lies 
the  essence  of  the  difficulty.  Can  an  assignment  be  made 
before  the  first  election  of  directors?  The  scrip,  it  is  true,  may 
be  contracted  for;  may  be  delivered  into  the  hands  of  the  pur* 
chaser;  and  the  price  may  be  actually  paid.  But  it  is  a  crea* 
dire  of  the  bank  law,  and  its  mode  of  transfer  depends  upon 
that  law*  Accordingly  it  is  declared,  in  the  12th  section,  that 
the  stock  of  the  said  corporation  shall  be  assignable  and  trans* 
ferable  according  to  such  rules  as  shall  be  instituted  in  that 
behalf  by  the  laws  and  ordinances  of  tlie  same.  Now  the  elec- 
tion of  directors  precedes  the  institution  of  laws  and  ordi* 
nances  concerning  the  assignment  and  transfer  of  stock;  and 
therefore  no  assignment  or  transfer  can,  as  yet,  be  legally 
made.  It  is  true,  indeed,  that  the  delivery  of  scrip  amounts  to 
ao  agreement  to  transfer  the  stock  when  the  laws  and  ordi- 
nances shall  be  instituted,  and  the  seller  will  be  compelled, 
in  a  court  of  law,  to  perform  all  acts  which  shall  be  hereafter 
necessary  to  the  transfer.  But  an  agreement  to  transfer  is  not 
aa  actual  transfer.    Hence  I  conclude  that  no  holder  of  pur* 
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chased  scrip  can  be  now  accepted  (merely  in  right  of  his  par- 
chase)  as  a  voter  for  directors. 

It  is  proper,  however,  to  take  notice  of  three  objections 
which  may  be  ui^ed  against  these  positions.  The  first  is, 
that  the  giving  of  a  power  to  the  corporation  to  ordain  rules 
of  transfer  does  not  exclude  the  usual  modes  of  transferring 
persipnal  property  before  those  rules  shall  be  formed.  The  sec- 
ond, that  the  provision,  that  after  the  first  election  no  share 
shall  confer  a  right  of  snflSrage  which  shall  not  have  been 
faolden  three  calendar  months  previous  to  the  day  of  election, 
implies  that  at  the  fi|^t  election  shares  assigned  confer  a  right 
of  suffrage;  and  the  third,  that  if  the  present  assignees  be  shut 
out,  either  a  sufficient  number  of  stockholders  may  not  be  found 
to  elect,  or  the  original  subscribers,  who  do  not  retain  a  shiUing 
of  interest,  will  be  admitted  to  a  vote  without  any  attachmeni 
to  the  common  welfare. 

To  the  first  objection  I  answer,  that  the  nature  of  scrip 
must  be  an  acknowledgment  of  a  certain  subscription  to  the 
Bank  of  the  United  States;  that  it  does  not  resemble  a  cor- 
poreal chattel,  to  which  delivery  constitutes  a  complete  right, 
but  rather  a  chose  in  action,  concerning  which  the  purchaser 
cannot,  without  the  aid  of  a  statute,  use  his  own  name  judi- 
cially, but  must  use  that  of  the  original  proprietor.  Besides, 
the  third  section  had  already  vested  the  corporation  with  ample 
power  to  regulate  transfers;  and  the  twelfth  would  have  been 
nugatory  had  it  not  been  intended  to  prevent  transfers  from 
being  full  alienations,  without  an  observance  of  the  rules  to  be 
established. 

The  force  of  the  second  objection  is  destroyed,  when  we  rec- 
ollect that,  although  it  be  admitted  that  at  the  first  election, 
shares  acquired  at  any  time  before,  howsoever  short,  would 
give  a  vote,  yet  the  clause  undoubtedly  had  in  view,  what 
everybody  expected,  that  the  subscription  would  be  filled  by 
degrees;  and,  therefore,  that  no  subscriber,  even  on  the  day 
preceding  the  first  election,  should  be  deprived  of  a  vote.  The 
objection  is  also  founded  on  too  distant  an  implication  to  coun- 
teract reasoning  otherwise  weighty. 

The  consequence  of  the  foregoing  sentiments  undoubtedly 
is,  (as  a  branch  of  the  third  objection  expresses,)  that  ori- 
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ginal  subscribers^  who  may  have  sold  oat>  and  who  no  longer 
have  a  fellow-feeling  for  the  success  of  the  scheme,  will  be 
admitted  to  vote. 

Is  this  the  genuine  construction  of  the  law?  If  it  be^  it  is 
not  for  any  man  to  discuss  the  propriety  of  its  consequences, 
I  confess  that  a  consequence  extravagantly  absurd,  ought  to 
lead  us  to  be  confident  that  Congress  never  contemplated  it. 
But  in  many  of  the  States  we  meet  with  a  similar  instance 
with  the  present.  In  certain  elections  none  but  freeholders 
can  vote.  In  this^  none  but  stockholders  or  proprietors  of  capi- 
tal  stock  can  vote.  Let  it  be  supposed  that  the  freeholder 
has  agreed  in  writing  to  convey  to  another  his  freehold;  has 
received  the  purchase  money  and  delivered  the  possession;  as 
in  the  case  of  scrip,  the  original  subscriber  may  have  agreed 
to  sell — has  endorsed  upon  it  an  assignment,  and  deliver^  it, 
so  endorsed,  to  the  purchaser. .  This  agreement,  as  to  the 
freehold,  would  be  considered  in  the  States  to  which  I  refer  as 
giving  an  equitable  title  only  to  the  buyer,  and  reserving  the 
legal  title  to  the  vendor.  So  in  scrip,  the  purchasers  have  the 
equitable,  while  the  original  subscribers  retain  the  legal  title. 
Who  would  vote  in  the  case  of  the  freehold?  The  holder  of 
the  legal  title.  Who,  by  a  parity  of  reason,  ought  to  vote  for 
directors?  The  person  who,  being  the  original  subscriber,  is 
aione  known  as  the  holder  of  the  legal  title.  I  have  seen  none 
of  those  endorsements  or  writings  by  which  scrip  has  been 
attempted  to  be  transferred;  and,  therefore,  will  not  undertake 
to  say  whether  they  amount  to  a  substitution  of  the  purchaser, 
as  the  proxy  of  the  seller.  He  who  claims  to  be  a  proxy  ought 
to  exhibit,  if  not  a  regular  letter  of  attomiey,  at  least  some  au- 
thentic appointment  to'  the  office.  I  have  distinguished  also 
between  the  real  interest  and  the  right  of  voting  at  the  first 
election.  Hence  the  conveyance  of  one  does  not  absolutely 
involve  the  other.  But  I  can  conceive  that  the  words  of  some 
of  those  endorsements  may  perhaps  be  broad  enough  to  justify 
a  demand  of  the  rights  of  a  proxy. 

4th.  The  proxies,  however,  of  no  subscriber  can  have  more 
votes  than  himself.  For  example,  four  shares  subscribed  by 
one  man  cannot,  by  being  divided  into  the  hands  of  four  prox- 
ies, confer  four  votes,  as  would  have  been  the  case  if  each 
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of  them  had  subscribed  a  share,  fiut  what  is  to  be  done  if  a 
subscriber  has  appointed  several  proxies?  He  may  appoint 
what  number  be  pleases;  but  if  they  are  divided  they  cannot 
be  called  the  proxies  of  an  individual^  acting  (if  I  may  be 
permitted  so  to  spesi^k)  integrally.  To  be  the  real  proxies^ 
theh^  they  must  concur.  It  may  perhaps  be  j^esumed^  that  if 
the  ^bscriber  were^  in  the  division  of  his  shares  among  his 
proxies,  to  make  them  representatives,  respectively ;  of  so  many 
as  would  give  them  one  or  more  votes,  each  might  vote  by 
himself.  But  their  power  being  that  of  proxies  only,  they  can- 
not claim  separate  suffrages  because  they  spring  from  the  sep- 
arate holding  of  stock  in  one  person^  or^  in  other  wordS;  from 
separate  subscriptions. 

6th.  The  fifth  question  being  answered  in  the  foregoing  ob* 
servations,  I  forbear  to  repeat  the  answer.  But  I  will  now 
recapitulate  the  general  result. 

1st.  That  the  commissioners  cannot;  as  such^  superintend  or 
intermeddle  in  the  election. 

2d.  That  the  stockholders  can  easily  of  themselves  provide 
judges  of  the  election. 

3d.  That  the  original  subscribers^  whether  holding  interest 
or  not,  or  their  proxies,  have  the  only  right  of  voting. 

4th,  That  proxies  may  be  made  by  any  authentic  act. 

6th.  And  that  all  the  proxies  of  the  same  subscriber  must 
concur. 

I  pass  by  the  possibility  of  a  schism  between  the  original 
subscribers,  or  their  proxies,  and  the  assignees,  as  they  are 
called,  and  of  the  election  of  two  sets  of  directors;  for  this 
makes  no  part  of  your  inquiry,  and  would  be  remedied  by 
the  commissioners  delivering  up  the  books  and  money  to  that 
set  whom  they  think  to  be  duly  elected. 

EDM.  RANDOLPH. 

To  the  Secretary  op  the  Treasury. 
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The  Pregident  and  the  Judiciary. 

SUBSCRIPTTONS  TO  A  LOAIT. 

Although  the  13th  aeotion  of  the  fimdin^  aet  admits  that  aubecriptions  may  be 
made  to  the  loan  payable  in  the  principal  and  interest  of  certain  State  certifi* 
eates  or  notes,  reduaud  notes  cannot  be  used  for  that  purpose. 

PhiladslphiAj  Nwember  9^  179L 

Sm:  I  do  myself  the  honor  of  answering  your  letter  of  the 
2d  instant,  upon  the  subject  of  the  North  Carolina  certificates. 

The  I3th  section  of  the  funding  act  admits  that  subscript 
tions  may  be  made  to  the  loan  payable  in  the  principal  and 
interest  of  the  oenificates  or  notes  which,  prior  to  a  certain 
day,  were  issued  by  the  respective  States  as  acknowledgments 
or  evidences  of  debts  by  them  respectively  owing,  except  cer- 
tificates issued  by  the  commissioners  of  army  accounts  in  the 
State  of  North  Caiolina,  ia  the  year  1786.  These  last  certifi- 
cates are,  I  presume,  now  out  of  the  question. 

But  how  can  redeemed  certificates  be  a  subscription  of  cfeft^? 
Is  a  debt  once  due,  but  now  paid  off,  still  a  debt?  I  cannot 
comment  upon  this  question  with  any  hope  of  making  it  clearer 
than  it  is  at  its  first  appearance. 

For  its  redeemed  debt,  of  the  foregoing  description,  each 
State  will,  I  suppose,  be  a  creditor  of  Congress;  but  the  great 
settlement  of  accounts  between  the  United  States  and  the  in* 
dividual  States  must  embrace  that  debt.  The  subscription  ex- 
eludes  it,  as  may  be  more  fully  seen  by  a  reference  to  the  I7th 
section. 

I  have  the  honor,  sir,  to  be,  with  great  respect  and  esteem^ 
your  most  obedient  servant, 

EDM.  RANDOLPH. 

To  the  Secketary  of  the  Treasury. 


THE  PRESIDENT  AND  THE  JUDICIARY. 

SoTereignt  do  not  interfere  with  the  regular  course  of  the  administration  of  jus- 
tice where  a  foreigner  ia  a  party,  until  he  shall  have  gone  to  the  court  of  dernier 
xesort  with  his  case. 

Philadelphia,  Febrtmy  22, 1792. 

Sir:  I  suspect  from  the  communication  of  the  British  min« 

ister,  dated  February  18, 1792,  that  the  reasons  for  delaying 
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a  definitive  answer  to  bis  memorial  on  the  subject  of  Mr. 
Pagan  are  not  rightfully  understood.  The  principal  all^a- 
tions  of  Mr.  Pagan  are,  that  the  true  construction  of  the  pre- 
liminary articles  justified  the  seizure;  that  the  pendency  of 
the  api)eal  in  England  ought  to  have  stopped  the  proceedings 
of  the  courts  of  Massachusetts;  that  the  reversal  of  the  decree 
amounted  to  a  condannation;  and  that  an  appeal  ought  to 
have  been  allowed  to  the  Supreme  Court  of  the  United  States. 

If  the  seizure  were  really  justifiable,  Mr.  Pagan  might  prob- 
ably obtain  a  writ  of  error  founded  on  the  twenty-fifth  sec- 
tion of  the  judicial  law.  If  it  were  not  justifiable,  a  great  part 
of  his  defence  would  be  sapped.  Now,  when  it  is  recollected 
that  the  usage  of  sovereigns  is  not  to  interfere  in  the  adminis- 
tration of  justice  until  the  foreign  subject  who  complains  has 
gone  with  his  case  to  the  dernier  resort;  as  the  substratum 
of  this  complaint,  if  true,  may  bear  a  writ  of  error;  as  a  writ  of 
error  is  now  as  open  as  when  the  appeal  was  prayed  to  the  Su« 
preme  Court  of  the  United  States;  as  three  of  the  judges  are 
now  in  this  city,  and  all  of  them  may  be  applied  to  in  twenty- 
four  hours;  as  the  interposition  of  government  can  be  made 
with  equal  effect  afler  this  application;  and  as  Mr.  Pagan  can- 
not be  injured  by  even  a  fruitless  attempt,  I  am  strongly  per- 
suaded that,  upon  reconsideration,  a  motion  for  a  writ  of  error 
will  be  preferred.  Should  this  step  miscarry,  I  have  no  doubt 
that  it  will  be  proper  that  an  answer  should  be  returned  at 
large,  and  that  any  relief  of  which  the  law  of  nations  warrants 
a  demand,  will  be  extended  to  Mr.  Pagan. 

I  have  the  honor,  sir,  to  be,  with  true  respect  and  esteem, 
your  most  obedient  servant, 

EDM.  RANDOLPH. 

To  the  Secretary  op  State. 


WHO  PRIVILEQED  FROM  ARREST. 

The  arrest  of  the  domestic  of  a  public  minister  is  illegal;  all  process,  therefore, 
is  forbidden,  and  the  persons  concerned  in- any  such  process  sure  Ikble  to  fine 
and  imprisonment. 

If,  however,  the  domestic  be  an  inhabitant  of  the  United  States,  and  shall  have 
contracted  debts  prior  to  his  entering  into  the  service  of  the  minister,  which 
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are  still  unpaid,  he  is  not  entitled  to  the  benefit  of  the  act  concerning  criities 
that  gives  this  immunity;  nor  shall  any  person  be  proceeded  against  for  such 
arrest,  unless  the  name  of  tlie  domestic  be  registered  in  the  Secretary  of  State's 
office,  and  transmitted  to  the  marshal  of  the  district  in  which  Congress  shall 
reside. 
The  arrest  is  regulated  by  act  of  Congress;  the  entering  a  public  minister's  house 
to  serve  an  execution  will  either  be  absorbed  in  the  arrest,  as  being  necessarily 
associated  with  it,  if  that  be  found  criminal,  or,  if  the  arrest  be  admissible, 
must  be  punished,  if  at  ail,  under  the  law  of  nations. 

Philadelphia^  June  26^  1792. 
Sir:  This  morning  I  had  the  Jionor  of  receiving  the  letter 
of  Mr.  Van  Berckel,  with  the  enclosures  addressed  to  you, 
complaining  of  the  arrest  of  one  of  his  servants.  The  law  of 
nations,  although  not  specially  adopted  hy  the  constitution  or 
any  municipal  act,  is  essentially  a  part  of  the  law  of  the  land. 
Its  obligation  commences  and  runs  with  the  existence  of  a  na- 
tion, subject  to  modifications  on  some  points  of  indifierence. 
Indeed  a  people  may  regulate  it  so  as  to  be  binding  upon  the 
departments  of  their  own  government,  in  any  form  whatever; 
but  with  regard  to  foreigners,  every  change  is  at  the  peril  of 
the  nation  which  makes  it.  Impliedly,  however,  the  law  of 
nations  is  considered  by  the  act  af&xing  penalties  to  certain 
crimes  as  being  in  force,  and  some  of  its  subjects  are  thrown 
under  particular  provisions.  We  are,  then,  to  determine  wheth- 
er the  facts  upon  which  Mr.  Van  Berckcl  remonstrates  fall 
within  these  provisions;  what  would  be  the  consequence  of 
finding  this  to  be  the  case;  and  what  ought  to  be  done  to 
avenge  an  infiraction  of  the  law  of  nations,  which  may  not  be 
punishable  under  any  merely  municipal  law?  The  arrest  of 
the  domestic  servant  of  a  public  minister  is  declared  illegal  by 
the  act  concerning  crimes;  all  process  for  the  purpose  is  an* 
igilled;  and  the  persons  concerned  in  the  process  are  liable  to 
imprisonment  not  exceeding  three  years,  and  to  a  fine  at  the 
discretion  of  the  court.  If,  however,  the  domestic  be  a  citi- 
zen or  inhabitant  of  the  United  States,  and  shall  have  con« 
tracted,  prior  to  his  entering  into  the  service  of  the  minister, 
debts  still  unpaid,  he  shall  not  take  the  benefit  of  the  act;  nor 
shall  any  person  be  proceeded  against  under  the  act  for  such 
anest,  unless  the  name  of  the  domestic  be  registered  ih  the 
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SecretaTy  of  State's  office^  and  transmitted  to  the  marshal  of 
the  district  in  which  Congress  shall  reside. 

The  going  into  Mr.  Van  Berckel's  mansion^  and  serving 
an  execution,  is  not  animadverted  upon  by  the  federal  law« 
These  two  examples  of  offence  must,  I  think,  be  examined 
by  different  rules.  In  that  of  arresting  a  domestic,  Congress 
appear  to  have  excluded  every  resort  to  the  law  of  nations. 
This  must  be  the  effect  of  their  regulations,  or  else  the  of- 
fender  would  be  punishable  both  under  that  and  the  law  of 
nations;  or  at  least  under  either,  at  the  will  of  the  prosecutor. 
But  this  cannot  be  conceived  as  the  sense  of  the  legislature. 
It  is  presumable  that  they  meant  to  settle  this  subject  in  all 
points  appertaining  to  it.  Mr.  Van  Berckel,  then,  can  appeal, 
upon  the  arrest,  to  the  federal  act  alone;  according  to  which, 
the  officer  arresting  may  protect  himself,  if  he  can  with  truth 
use  the  proviso  contained  in  the  26th  section. 

The  other  branch  of  the  officer's  conduct,  to  wit:  the  enter* 
ing  into  the  house  to  serve  an  execution,  will  either  be  absorbed 
in  the  arrest,  as  being  necessariljr  associated  with  it,  if  that 
should  be  found  criminal;  or,  if  the  arrest  be  admissible,  must 
be  punished,  if  at  all,  under  the  law  of  nations,  as  being  left 
untouched  by  the  municipal  act.  It  then  becomes  a  question 
whether  it  be  an  offence,  and  in  what  degree,  against  the  law 
of  nations,  to  go  into  the  bouse  of  a  minister,  peaceably  to 
anest  a  man  who  might  be  elsewhere  lawfully  arrested?  I 
shall  not  ask  what  might  be  done  if  a  minister  were  to  afford 
an  asylum  to  a  man  not  entitled  to  protection  against  the  civil 
process  of  the  country,  because  here  it  cannot  possibly  be  in- 
sinuated. Nor  will  I  say  that  such  a  regard  is  not  due  to  his 
residence  as  to  forbid  an  intrusion  for  the  purpose  of  arresting, 
by  ordinary  process,  even  an  unprotected  man.  But  even  if  ^t 
should  be  proved  that  the  domestic  could  not  claim  the  benefit 
of  the  act  of  Congress,  the  mere  going  into  the  house  and  ex* 
ecuting  a  precept  will  probably  sustain  a  prosecution;  but,  at 
best,  it  would  be  esteemed  mmmumjus*  Oa  the  other  hand, 
if  the  officer  could  be  mulcted  lor  the  arrest,  on  the  principle 
of  the  arrest,  the  federal  courts  are  open  to  all  cases  cognizable 
under  the  authority  of  the  United  States. 

I  ought  not  to  omit  for  your  consideration  a  remark  ari- 
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sing  from  a  comparison  of  the  2dth  aad  26th  sections  of  the 
act  of  Congress.  The  former  renders  the  process  void,  to  all 
intents;  the  latter  denounces  a  penalty  against  the  persons 
concerned  in  it^  and  furnishes  the  excuse  in  certain  circum- 
stances. Now,  should  Mr.  Yan  Berckel's  servant  not  be  a  citi- 
zen or  inhabitant  of  the  United  States,  who  may  have  con- 
tracted  the  debt  prior  to  his  entering  into  the  minister's  service, 
the  execution  may  be  void,  although  the  officer  may  be  ex- 
empt from  punishment.  But  I  should  doubt,  upon  the  whole, 
whether,  if  the  servant  has  not  been  registered,  it  might  not  be 
as  well  to  apprize  the  minister  of  the  law^  and  to  pursue  with 
rigor  any  like  aggression  which  shall  be  made  after  the  ser* 
vants  shall  have  been  enrolled  in  your  office.  Perhaps  it 
might  be  expedient  to  publish  in  the  newspapers  the  25th^ 
26th,  and  27th  sections  of  the  law. 

I  have  the  honor,  sir,  to  be  your  most  obedient  servant, 

EUM.  RANDOLPH. 

To  the  Secretary  op  State. 


ABDUCnON  AND  BESTITUTIOK  OP  SLAVES. 

The  bringing  aW&y  of  slaTea  from  Martinique,  the  property  of  residenta  there, 
may  be  piracy  rfimd,  depending  upon  the  precise  place  of  its  commission ,  may 
only  be  an  offence  against  the  municipal  laws. 

The  government  may  instruct  the  atlomey  for  the  district  of  Georgia  to  prose- 
cute the  offendef^  crimwatiUrf  as  far  as  the  law  will  permit,  having  in  view  the 
restitution  of  the  negroes  to  their  true  owner;  and  if  that  fail  to  restore  them, 
to  iesue  civil  prooess  with  the  approbation  of  .the  siantr  sr  t^tnt, 

Philadelphia,  November  1, 1792. 
Sm:  The  Attorney  General  of  the  United  States  has  the 
honor  of  replying  to  the  communication  of  the  Secretary  of 
State,  of  the  28th  ultimo,  concerning  the  proceedings  of  Captain 
Hickman,  in  bringing  avi^y  from  Martinique  certain  slaves, 
the  property  of  residents  there.  Judging  from  the  documents 
which  have  been  forwarded  to  him,  the  Attorney  General 
would  not  hesitate  to  pronounce  that  a  theft  has  been  commit- 
ted^ but  the  &ct  may  turn  out  otherwise  upon  confronting 
testimony.  In  libe  manner,  the  offence  would  seem  to  be  a 
piracy  j  but  it  may  prove,  when  its  precise  place  of  commission 
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shall  be  fixed,  to  be  of  a  mere  municipal  kind.  Under  these 
circumstances  the  government  cannot  give,  it  is  presumed, 
any  specific  instructions  to  any  officers  of  the  United  States^ 
except  to  the  attorney  of  the  district  of  Georgia,  as  follows: 
First,  to  prosecute  the  culprits  criminalUer,  as  for  as  the  la>v 
will  permit,  constantly  having  in  view  the  restitution  of  the 
negroes  to  their  true  owner;  and,  secondly,  if  criminal  process 
should  be  insufficient  to  procure  such  restitution,  to  institute 
the  necessary  civil  process  for  the  like  purpose,  with  the  ap- 
probation of  the  owners  or  their  agent.  The  last  remark  is 
made  in  order  to  impose  the  expense  of  a  suit  upo^  the  indi- 
viduals interested,  rather  than  to  assume  any  responsibility  on 
the  United  States. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

EDM.  RANDOLPH. 

To  the  Sjecrbtart  op  State. 


REPRISALS. 

The  laws  of  nations  do  not  allow  reprisals  except  in  case  of  violent  injuries  di- 
rected and  supported  by  the  State,  and  the  denial  of  justice  by  all  the  tribunals 
and  the  prince. 

Where  error  is  apparent  on  the  record  of  a  judg^nent  forunjifstifiable  seizure  in  a 
State  court,  a  writ  of  error  may  be  applied  for  in  behalf  of  the  aggriered  parly. 

Philadelphia,  Ajpril  12,  1793. 
Sir:  You  will  perceive,  from  the  two  letters  of  which  I  en- 
close copies/that  the  subject  of  Mr.  Pagan  has  been  for  some 
time  in  my  view.  The  former  of  those  letters  being  intended 
for  you,  and  containing  a  summary  of  facts,  I  determined  to 
show  it  to  Mr.  Tilghman,  who  was  Pagan's  counsel,  before 
it  was  sent  to  you,  in  order  that  he  might  correct  any  mis- 
statement.  This  produced  the  latter  letter  from  him  to  me; 
and  I  have  thought  it  more  advisable  to  forward  both  of  them 
to  you,  even  in  the  unfinished  state  of  my  own,  than  to  reduce 
the  case  into  a  form  which  might  be  supposed  to  be  less  ac- 
curate. As  I  do  not  discover  an  essential  difference  between 
Mr.  Tilghnlan  and  myself,  I  shall  not  discuss  any  seeming  va- 
riance, I^t  proceed  upon  bis  ideas.  It  is  too  obvious  to 
require  a  diffusive  exposition  that  the  application  for  a  writ 
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of  error  was  not  only  prudent,  but  a  duty  in  Pagan.  To  this 
Mr.  Tilghman  explicitly  assents,  when  he  says  that  he  was 
perfectly  '^  satisfied  of  the  prudence  of  applying  for  the  writ 
of  error,  as  Pagan  could  not  complain  of  a  defect  of  justice 
until  he  had  tried  the  writ  of  error,  and  found  that  mode  in* 
eflectual."  This  remark  becomes  the  more  important,  as  it 
manifests  that  the  process  was  not  suggested  as  an  expe- 
dient  for  shifting  any  burden  from  the  government.  Indeed,  I 
may  with  truth  add,  that  the  proceedings,  taken  collectively, 
appeared  to  me  to  present  a  sufficient  intimation  of  the  main 
question  to  serve  as  a  ground  of  decision.  However,  take  the 
case  under  either  aspect — as  excluding  the  consideration  of  the 
main  question  by  an  omission  in  the  pleadings  and  record,  or 
as  exhibiting  it  fully  to  the  cognizance  of  the  coqrt — it  never 
was  pretended  that  a  writ  of  error  ought  to  have  been  granted, 
unless  the  matter  was  apparent  on  the  record.  Whose  office 
was  it  to  make  it  thus  apparent?  Oi  the  attorney  who  man- 
aged the  pleadings.  If,  therefore,  he  has  failed  to  do  so,  we 
may  presume  that  he  considered  the  ground  untenable,  or  was 
guilty  of  inattention.  Either  presumption  would  be  fatal  to  a 
citizen  of  the  United  States  3  and  the  condition  of  a  foreigner 
caoDOt  create  a  new  measure  in  the  administration  of  justice. 
It  is,  moreover,  certain  that  those  who  have  been  consulted 
on  Pagan's  behalf,  as  well  as  others,  have  seriously  doubted 
whether  a  cause  which  has  been  pursued  to  the  extent  which 
his  had  reached  before  the  commencement  of  our  new  gov- 
ernment, was  susceptible  of  federal  relief. 

The  last  observation  opens  the  inquiry,  what  remedy  ought 
the  Supreme  Court  of  the  United  States  to  have  administered, 
even  if  the  question  had  been  fairly  before  them?  My  opinion 
is,  that  the  very  merits  are  against  Mr.  Pagan.  In  America^ 
the  construction  of  the  armistice  has  been  almost  universally 
to  compute  the  places,  within  which  different  times  were  to 
prevail,  by  latitude  only.  Am  I  misinformed  that  such  an  in« 
terpretation  has  been  pressed  by  our  ministers,  and  not  denied 
by  those  of  London?  A  second  mode  has  been  adopted,  by 
describing  a  circle,  and  thereby  comprehending  longitude  as 
well  as  latitude.  Now,  let  either  rule  be  adopted,  and  the  posi- 
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tioD  of  the  capture  in  this  case  will  be  adverse  to  Pagan's 
pretensions. 

But  what  can  be  exacted  from  our  government  after  repeated 
trials  before  various  jurisdictions,  none  of  which  can  be  charged 
with  any  symptom  of  impropriety,  and  upon  a  subject  which, 
to  say  no  more,  is  at  least  equipoised  ?  Nothing.  And  I  ap- 
peal to  the  British  reasoning  on  the  Silesia  loan  as  supporting 
this  sentiment,  in  the  following  passages:  ^*The  laws  of  na- 
tions, founded  upon  justice,  equity,  convenience,  and  the  rea- 
son of  the  thing,  and  confirmed  by  long  usage,  do  not  allow  of 
reprisals,  except  in  case  of  violent  injuries  directed  and  sup- 
ported by  the  State,  and  justice  absolutely  denied,  in  re  min* 
ime  dubid)  by  all  the  tribunals,  and  afterwards  by  the  prince." 
^^  Where  the  judges  are  left  free,  and  give  sentence  according 
to  their  conscience,  though  it  should  be  erroneous,  that  would 
be  no  ground  for  reprisals.  Upon  doubtful  questions,  differ- 
ent men  think  and  judge  differently;  and  all  a  frieiKl  can  desire, 
is,  that  justice  should  be  as  impartially  administered  to  him, 
as  it  is  to  the  subjects  of  that  {»ince  in  whose  courts  the  mat- 
ter is  tried."  Under  such  circumstances,  a  citizen  must 
acquiesce.  So,  therefore,  must  Pagan;  against  whom  even 
the  court  of  Nova  Scotia,  within  the  dominions  of  his  own 
sovereign,  has  once  decided. 

There  are  many  smaller  points  arising  from  the  controversy, 
which  might  be  relied  on.  But  I  pass  them  over,  from  a  hope 
that  the  observations  already  made  will  induce  you  to  think, 
with  me,  that  government  is  not  bound  to  interpose  further  in 
the  behalf  of  Pagan. 

I  have  the  honor,  sir,  to  be,  with  respect  and  esteem,  yonr 
most  obedient  servant, 

EDM.  RANDOLPH. 

To  the  Secretary  op  State. 


SEIZURE  IN  NEUTRAL  WATERS. 

The  arrest  of  the  ehip  Grange  withm  the  capes  of  the  Delaware  was  a  seizure  in 
neuUal  territory,  and  the  attack  of  an  enemy  in  neulral  territory  is  absolutely 
unlawful. 


Digitized  by  CjOOQIC 


TO  THE  SECRETARY  OF  STATE.  dS 

Seizure  in  Neutral  Waters. 

—        ■        --  —    .-  ■..  - 

Tlie  neutrality  of  the  Delaware  does  not  depend  on  any  of  the  various  distances 
ckdmed  in  the  sea  by  different  nations  possessing  the  neighboring  shore,  for 
here  the  treaty  of  Paris  and  the  law  of  nations,  together,  will  perhaps  justify 
the  United  States  in  attaching  to  their  coasts  an  extent  into  the  seiL  beyond  the 
reach  of  cannoof^hot. 
As  the  ship  Grange  has  been  seized  iji  neutral  waters,  restitution  is  the  duty 
arising  from  the  act« 

PmLADELPHtA,  May  14, 1793. 

Sir:  The  Attorney  Genertil  of  the  United  States  has  the 
honor  of  submitting  to  the  Secretary  of  State  his  opinion  con- 
cerning the  seizure  of  the  ship  Grange. 

The  essential  facts  are — 

That  the  river  Delaware  takes  its  rise  within  the  limits  of 
the  United  States. 

That,  in  the  whole  of  its  descent  to  the  Atlantic  ocean,  it  is 
covered  on  each  side  by  the  territory  of  the  United  States. 

That,  from  tide-water  to  the  distance  of  about  sixty  miles 
from  tlie  Atlantic  ocean,  it  is  called  the  river  Delaware. 

That  at  this  distance  from  the  sea  it  widens,  and  assumes 
the  name  of  the  bay  of  Delaware,  which  it  retains  to  the 
mouth. 

That  its  mouth  is  formed  by  the  Capes  Henlopen  and  May ; 
the  former  belonging  to  the  State  of  Delaware,  in  property  and 
Jurisdiction;  the  latter  to  the  State  of  New  Jersey. 

That  the  Delaware  does  not  lead  from  the  sea  to  the  donriin- 
ions  of  any  foreign  nation. 

That,  from  the  establishment  of  the  British  provinces  on 
the  banks  of  the  Delaware  to  the  American  revolution,  it  was 
deemed  the  peculiar  navigation  of  the  British  empire. 

Thai  by  the  treaty  of  Paris,  on  the  3d  day  of  September, 
1783,  his  Britannic  Majesty  relinquished,  with  the  privity  of 
Prance,  the  sovereignty  of  those  provinces,  as  well  as  of  the 
other  provinces  and  colonies. 

And  that  the  Grange  was  arrested  in  the  Delaware,  within 
the  capes  J  before  she  had  reached  the  sea,  after  her  departure 
from  the  port' of  Philadelphia. 

It  is  a  principle  firm  in  reason,  supported  by  the  civilians, 
and  tacitly  approved  in  the  document  transmitted  by  the  French 
minister,  that  to  attack  an  enemy  in  a  neutral  territory  is  abso- 
lutely unlawful. 
3 
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Hence^  the  inquiry  is  reduced  to  this  simple  form:  whether 
the  place  of  seizure  was  in  the  territory  of  the  United  States? 

From  a  question  originating  under  the  foregoing  circum- 
stances^  is  obviously  and  properly  excluded  every  considera- 
tion of  a  dominion  over  the  sea.  The  solidity  of  our  neutral 
right  does  not  depend^  in  this  case,  on  any  of  the  various  dis- 
tances claimed  on  that  element  by  different  nations  possessing 
the  neighboring  shore.  But  if  it  did,  the  field  would  probably 
be  found  more  extensive  and  more  favorable  to  our  demand 
than  is  supposed  by  the  document  above  referred  toj  for  the 
necessary  or  natitral  law  of  nations,  (unchanged  as  it  is,  in 
this  instance,  by  any  compact  or  other  obligation  of  the  United 
States,)  will,  perhaps,  when  combined  with  the  treaty  of  Paris 
in  1783,  justify  us  in  attaching  to  our  coasts  an  extent  into  the 
sea  beyond  the  reach  of  cannon-shot. 

In  like  nianner  is  excluded  every  consideration  how  far  the 
spot  of  seizure  was  capable  of  being  defended  by  the  United 
States^  for  although  it  will  not  be  conceded  that  this  could  not 
be  done,  yet  will  it  rather  appear  that  the  mutual  rights  of  the 
States  of  New  Jersey  and  Delaware,  up  to  the  middle  of  the 
river,  supersede  the  necessity  of  such  an  investigation.  No. 
The  corner-stone  of  our  claim  is,  that  the  United  States  are 
proprietors  of  the  lands  on  both  sides  of  the  Delaware,  from 
its  head  to  its  entrance  into  the  sea. 

The  high  ocean,  in  general,  it  is  true,  is  unsusceptible  of 
becoming  property.  It  is  a  gift  of  nature,  manifestly  destined 
Tor  the  use  of  all  mankind — ^inexhaustible  in  its  benefits — not 
admitting  metes  and  bounds.  But  rivers  may  be  appropriated, 
because  the  reverse  is  their  situation  r  were  they  open  to  all  the 
world,  they  would  prove  the  inlets  of  perpetual  disturbance 
and  discord ;  would  soon  be  rendered  barren  by  the  number  of 
those  who  would  share  in  their  products;  and,  moreover,  they 
may  be  defined. 

"  A  river,  considered  merely  as  such,  is  the  property  of 
the  people  through  whose  lands  it  flows,  or  of  him  under 
whose  jurisdiction  that  people  is."  Grot.  b.  2,  c.  2,  s.  12. 

*<  Rivers  might  be  held  in  property,  though  neither  where 
they  rise,  nor  where  they  discharge  themselves,  be  within  our 
territory,  but  they  join  to  water  above  and  below,  or  the  sea. 
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It  is  sufficient  for  us  that  the  larger  portion  of  water  (that  is, 
the  sides)  is  shut  up  in  our  banks;  and  that  the  river^  in  respect 
of  our  land,  is  itself  small  and  insignificant."  Grot.  b.  2,  c.  3, 
s.  7.  And  Barbeyrac^  in  his  note^  subjoins^  that  neither  of 
these  is  necessary. 

"  Rivers  may  be  the  property  of  whole  States."  Puff.  b.  3, 
c.  3^  s.  4. 

'^  To  render  a  thing  capable  of  being  appropriated,  it  is  not 
strictly  necessary  that  we  should  enclose  it,  or  be  able  to 
enclose  it  within  artificial  bounds,  or  such  as  are  different  fi*om 
its  own  subdtance;  it  is  sufficient  if  the  compass  and  extent  of 
it  can  be  any  way  determined.  And  therefore  Grotiiis  hath 
given  himself  a  needless  trouble,  when,  to  prove  rivers  capa- 
ble of  property,  he  useth  the  argument,  that  although  they 
are  bounded  by  the  land  at  neither  end,  but  united  to  the  other 
rivers  or  the  sea,  yet  it  is  enough  that  the  greater  part  of  them — 
fliat  is,  their  sides — are  enclosed."  Puff.  b.  4,  c.  6,  s.  3. 

<*When  a  nation  takes  possession  of  a  country  in  order  to 
settle  there,  it  possesses  everything  included  in  it,  as  lands, 
lakes,  rivers,  &c."  Vattel,  b.  1,  c.  22,  s.  266. 

To  this  list  might  be  added  Bynkershoeck  and  Selden.  But 
the  dissertation  of  the  former,  De  Dominic  Maris,  cannot  be 
quoted  in  detachment;  and  the  authority  of  the  latter  on  this 
head  may,  in  thejudgment  of  some,  partake  too  much  of  affec- 
tion for  the  hypothesis  of  mare  datisum.  As  Selden,  how- 
ever, sinks  in  influence  on  this  question,  so  must  Grotius  rise, 
who  contended  for  the  mare  liberum;  and  his  accurate  com- 
mentator, Rutherforth,  confirms  the  principles  in  the  following 
passage:  ^'A  nation,  by  settling  upon  any  tract  of  land  which 
at  the  time  of  such  settlement  had  no  other  owner,  acquires,  in 
respect  of  all  other  nations,  an  exclusive  right  of  full  or  abso- 
lute property,  not  only  in  the  land^  but  in  the  waters  likewise 
that  are  included  within  the  land,  such  as  rivers,  pools,  creeks, 
or  bays.  The  absolute  property  of  a  nation,  in  what  it  has 
thus  seized  upon,  is  its  right  of  territory."  2  Ruth.  b.  2,  c.  9, 

8.6. 

Congress,  too,  have  acted  on  these  ideas,  when,  in  their  col- 
lection laws,  they  ascribe  to  a  State  the  rivers  wholly  within 
that  State. 
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It  would,  seem,  however;  that  the  spot  of  seizure  is  attempted 
to  be  withdrawn  from  the  protection  of  these  respectable  author- 
ities;  as  being  in  the  bay  of  Delaware^  instead  of  the  river  Del- 
aware. 

Who  can  seriously  doubt  the  indent! ty  of  the  river  and  bay  of 
Delaware  ?  How  often  are  different  portions  of  the  same  stream 
denominated  differently?  This  is  sometimes  accidental;  some- 
times for  no  other  purpose  than  to  assist  the  intercourse  between 
man  and  man^  by  easy  distinctions  of  space.  Are  not  this  river 
and  this  bay  fed  by  Uie  same  springs  from  the  land,  and  the 
same  tides  from  the  ocean?  Are  not  both  doubly  flanked  by 
the  territory  of  the  United  States?  Have  any  local  laws,  at 
any  time^  provided  variable  arrangements  for  the  river  and  the 
bay?  Has  not  the  jurisdiction  of  the  contiguous  States  been 
exercised  equally  on  both? 

But  suppose  that  the  river  was  dried  up,  and  the  bay  alone 
remained.  Grotius  continues  the  argument  of  the  7th  section 
of  the  3d  chapter  of  the  2d  book,  above  cited,  in  the  following 
words: 

*<By  this  instance  it  seems  to  appear  that  the  property  and 
dominion  of  the  sea  might  belong  to  him  who  is  in  posses* 
sion  of  the  lands  on  both  sides,  though  it  be  open  above  as^  a 
gulf;  or  above  and  below  as  a  strait;  provided  it  is  npt  so  great 
a  part  of  the  sea,  that,  when  compared  with  the  land  on  both 
sides,  it  cannot  be  supposed  to  be  some  part  of  them.  And 
now  what  is  lawful  to  one  king  er  people,  may  be  also  lawful 
to  two  or  three,  if  they  have  a  mind  to  take  possession  of  the 
sea  thus  enclosed  within  their  lands;  for  it  is  in  this  manner 
that  a  river  which  separates  two  nations  has  first  been  pos- 
sessed by  both,  and  then  divided." 

<^The  gulfs  and  channels,  or  arms  of  the  sea,  are,  according 
to  the  regular  course,  supposed  to  belong  to  the  people  with 
whose  lands  they  are  encompassed,"  Puff.  b.  4,  c,  6,  s.  8. 

Valin,  in  b.  6,  tit.  1,  p.  686,  of  his  commentary  on  the  ma- 
rine ordonnance  of  France,  virtually  acknowledges  that  par- 
ticular seas  may  be  appropriated.  After  reviewing  the  contest 
between  Grotius  and  Selden,  he  says:  *'S'il  [Selden]  s'en  put 
done  tenir  la,  ou  plutdt,s'il  eui  distingue  I'ocean  des  mers  par-* 
ticuliers,  et  m6me  dans  I'ocean  I'etendue  demer  qui  doit  &tre 
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cens6e  appartenir  auz  souverains  des  c6tes  qui  en  sont  baignees^ 
sa  victoire  eut  eii  complette." 

These  remarks  may  be  enforced  by  asking,  What  nation  can 
be  injured  in  its  rights  by  the  Delaware  being  appropriated  to  -^ 
the  United  States?  And  to  what  degree  may  not  the  United 
States  be  injured,  on  the  contrary  ground?  It  communicates 
with  no  foreign  dominion;  no  foreign  nation  has  ever  before 
had  a  community  of  right  in  it,  as  if  it  were  a  main  sea;  under 
the  former  and  present  governments,  the  exclusive  jurisdiction 
has  been  asserted.  By  the  very  first  collection  law  of  the  Uni- 
ted States,  passed  in  1789,  the  county  of  Cape  May,  which  in- 
cludes Cape  May  itself,  and  all  the  waters  thereof,  (therefore 
within  the  jurisdiction  of  the  State  of  New  Jersey,)  are  compre- 
hended in  the  district  of  Bridgetown.  The  whole  of  the  State 
of  Delaware,  reaching  to  Cape  Henlopen,  is  made  one  district. 
Nay,  unless  these  positions  can  be  maintained,  the  bay  of  Ches- 
apeake, which,  in  the  same  law,  is  so  fully  assumed  to  be 
within  the  United  States,  and  which,  for  the  length  of  the  Vir- 
ginia territory,  is  subject  to  the  process  of  several  counties,  to 
any  extent,  will  become  a  rendezvous  to  all  the  world,  with- 
out any  possible  control  from  the  United  States.  Nor  will  the 
evil  stop  here.  It  will  require  but  another  short  Ifnk  in  the 
process  of  reasoning  to  disappropriate  the  mouths  of  some  of 
our  most  important  rivers.  If,  as  Tattel  inclines  to  think  in  the 
294th  section  of  bis  first  book,  the  Romans  were  free  to  appro- 
priate the  Meditenanean,  merely  because  they  secured  by  one 
single  stroke  the  immense  range  of  their  coast,  how  much 
stronger  must  be  the  vindication  of  the  United  States,  should 
they  adopt  maxims  for  prohibiting  foreigners  from  gainiug,  with- 
out permission,  access  into  the  heart  of  their  country. 

The  inquiry  might  be  enlarged  by  a  minute  discussion  of 
the  practice  of  foreign  nations  in  such  circumstances.  But  I 
pass  it  by;  because  the  United  States,  in  the  commencement  of 
their  career,  ought  not  to  be  precipitate  in  declaring  their  ap- 
probation of  any  usages,  (the  precise  facts  concerning  which 
we  may  not  thoroughly  understand,)  until  those  usages  shall 
have  grown  into  principles,  and  are  incorporated  into  the  law 
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of  nations;  and  because  no  usage  has  ever  been  accepted  which 
shakes  the  foregoing  principles. 

The  conclusion,  then,  is,  that  the  Grange  has  been  seized 
on  neutral  ground.  If  this  be  admitted,  the  duty  arising  from 
the  illegal  act  is  restitution. 

EDM.  RANDOLPH 

To  the  Secretary  op  State. 
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HON.  WILLIAM  BRADFORD,  OF  PENNSYLVANIA: 

APPOINTED  JANUARY  27,  1794, 


CAPTURE  WITHIN  THE  UNITED  STATES. 

When  the  decree  of  a  judge  nuBes  a  presumption  against  the  jurisdiction  of  the 
courts  of  the  United  States,  in  teases  of  capture,  it  will  not  be  improper  for  the 
district  attorney  to  cause  the  necessary  depositions  to  be  taken  de  btne  e»e,  to 
be  used  by  the  Executive  in  case  the  appellant  does  not  prosecute  his  appeal 
or  the  decree  be  affirmed. 

Philadelphia^  February  8, 1794. 

Sir:  I  have  paid  attention  to  the  letter  of  the  attorney  of 
the  United  States  for  the  district  of  New  York,  enclosed  in 
yours  of  the  31st  ultimo.  As  the  decree  of  the  judge,  though 
not  final,  raises  a  presumption  against  the  jurisdiction  of  the 
courts  of  the  United  States,  in  cases  of  capture  said  to  be  made  ' 
within  the  limits  of  our  territory,  I  am  of  opinion  that  it  will 
not  be  improper  for  the  district  attorney  to  cause  the  necessary 
depositions  to  be  taken  de  bene  esse^  to  be  used  by  the  Execu- 
tive in  case  the  appellant  should  not  prosecute  his  appeal,  or 
the  decree  should  be  confirmed.  It  will  prevent  much  trouble 
of  collecting  witnesses  who  may  be  absent  at  a  future  day,  and 
will  be  a  proof  of  the  disposition  of  the  Executive  to  avoid  any 
unnecessary  delay. 

I  will  pay  attention  to  the  plea  filed  in  the  case  Carital  vs. 
Clinton,  (fcc,  as  soon  as  possible.  Were  it  not  too  late,  (as  I 
presume  it  is,)  there  seems  to  be  ground  for  a  plea  in  abatement, 
on  account  of  the  variance  between  the  declaration  and  the 
writ:  the  one  being  in  case,  (as  I  am  informed,)  and  the  other 
in  trespass  m  ct  armis;  and  the  former  laying  the  offence  with 
a  simiU  cum,  while  the  writ  is  only  against  G.  Clinton  and 
Aquila  Giles.  But  were  it  still  possible  to  abate  the  plaintiff's 
writ,  I  am  inclined  to  think  it  would  be  best  to  meet  the  ques- 
tion, and  justify  the  conduct  of  the  defendants. 
1  have  the  honor,  <fcc., 

WM.  BRADFORD. 

To  the  Sbcretary  of  State. 
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EVIDENCE  OF  CAPTURE. 

Captures  must  be  determined  upon  competent  eTidence,  and  no  rules  for  deter- 
mining tlie  competency  of  evidence  are  more  proper  than  those  which  prevail 
in  courts  of  admiralty,  and  which,  being  founded  on  general  and  universal 
principles,  are  essential  to  a  safe  and  pure  administration  of  justice. 

The  master  of  a  captured  vessel,  by  the  usage  of  adiQi»ky,  is  a  competent  vit^ 
ness. 

Philadelphia,  February  12, 1794. 

Sir:  I  have  the  honor  to  inform  you  that  I  have  carefallj 
examined  the  papers  which  you  tiansmitted  to  me,  for  die 
purpose  of  reporting  whether  the  ship  Wflliam,  captured  by 
the  French  schooner  Citizen  Genet,  was  taken  in  any  place 
within  the  territory  or  protection  of  the  United  States. 

In  deciding  upon  &cts  of  this  kind,  some  rules  must  be 
adopted  for  ascertaining  the  competency  of  the  evidence  offered; 
wd  none  appear  more  proper  than  those  which  prevail  in  the 
courts  of  admiralty,  and  which,  being  founded  on  general  and 
universal  principles^  are  essential  to  a  safe  and  pure  administra* 
tion  of  justice. 

Examining  by  this  test  the  papers  offered  in  evidence,  scarce* 
ly  any  of  them  will  be  admissible. 

Those  offered  by  the  consul  of  France  consist  of  copies  of 
depositions  remaining  in  the  consulate  of  France,  made  by 
Pierre  Dalton,  Thomas  Connolly,  and  Daniel  Osburn,  all  of 
them  officers  on  board  the  Citizen  Genet  at  the  time  of  the 
papture  of  the  ship. 

Waiving,  therefore,  any  objection  arising  from  the  want  of 
the  original  depositions,  these  are  evidently  ex  parte  affidavits, 
made  by  persons  directly  interested  in  the  event  of  the  decision. 

The  evidence  offered  by  the  English  consul  (besides  the 
deposition  of  James  Legget)  is — 1st.  A  copy  of  the  affidavit  of 
John  Whitesides,  taken  in  the  district  court  of  Pennsylvania^ 
on  the  bill  filed  by  Finlay  and  others  against  the  ship  William, 
4&C.;  but  I  consider  this  as  inadmissible,  it  being  ex  parte ^  and 
taken  in  a  court  which  disclaims  any  jurisdiction  of  the  cause. 
8d.  The  depositions  of  John  Williams  and  Thomas  Butler, 
pilots,  of  Norfolk,  in  Virginia,  taken  ex  parte,  and  certified  by 
a  public  notary  of  that  place.  They  are  provisionally  offered; 
but,  for  the  cause  aforesaid,  are  not  competent  evidence. 
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The  only  affidavit  which  remains  is  that  of  James  Legget^ 
the  mast^  of  the  ship  William  at  the  time  of  her  capture.  This 
appears  to  have  been  duly  taken  before  B.  Morgan^  esquire^  au- 
thorized lor  that  purpose  by  the  attorney  of  the  United  States 
lor  the  district  of  Pennsylvania;  and  I  am  of  opinion^  that^  ac- 
<eoiding  to  the  usage  and  principles  of  the  court  of  admiralty^ 
he  is  a  competent  witness;  but  how  fax  his  credibility  may  be 
affected  by  his  interest^  is  open  fox  consideration. 

Having,  therefoie,  such  slender  evidence  to  proceed  upon^ 
I  beg  leave  to  request  your  opinion  whether  ii  is  expected  t 
should  report  upon  tbe  faots  as  they  appear  upon  this  single 
affidavit;  and  also  to  suggest  for  your  consideration  the  pro- 
priety of  communicating  to  the  parties  concerned  the  incom- 
petency of  the  evidence  that  is  offered,  before  any  further  pro- 
ceedings are  had. 

X  have  the  honor,  Ac, 

WM-  BfiADFORD. 
To  the  SfiCKETA&Y  OF  State. 


RESPECT  DUE  TO  CONSULS. 

A  riot  before  tbe  bonae  of  a  foreigii  ooDfloI  by  a  tamultaoua  aasembly,  requirinf 
him  to  give  up  certain  penonp  eupposed  to  be  resident  with  him>  and  insulting 
him  with  improper  language,  ia  an  oiS&nce  not  within  the  act  of  the  30th  of 
April,  1790,  for  the  puniahment  of  certain  Crimea  againat  the  United  Staiea. 

A  conaul  ia  not  a  public  miniater,  nor  entitled  to  the  privilege  attached  to  the  per- 
aon  of  aoch  an  officer.  Aa  the  law  now  atanda,  the  offence  in  queation  cannot 
be  legally  proaecuted  in  the  courta  of  the  United  States.  If,  howerer,  the 
grand  jury  will  preaent  the  offence  in  that  court,  it  will  be  the  duty  of  the  di»- 
triet  attorney  to  reduce  the  preaentment  into  form,  and  the  point  in  controversy 
will  thua  be  put  in  a  train  for  judicial  determination. 

Philadelphia^  FBbruary  20^  1794. 
Sib:  By  the  correspondence  between  the  British  consul  at 
Norfolk  and  the  attorney  of  the  United  States  for  the  district 
of  Virginia,  which  you  transmitted  to  me  for  consideration,  it 
appears  that  a  question  has  ariseui  whether  a  riot  committed 
by  a  number  of  persons  tumultuously  assembled  before  the 
house  of  a  foreign  consul,  requiring  him  to  deliver  up  certain 
persons  supposed  t»  be  resident  with  him,  and  insulting  him 
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with  improper  language,  can  be  the  subject  of  prosecution  in 
the  courts  of  the  United  States.  I  haY«  now  the  honor  to  state 
to  you  my  opinion  on  that  point,  agreeably  to  your  request. 

Upon  the  best  consideration  I  can  give  the  subject,  I  am 
satisfied  that  this  offence  is  not  within  the  act  of  the  30th 
April,  1790,  for  the  punishment  of  certain  crimes  against  the 
United  States.  The  only  section  which  in  any  degree  relates 
to  it,  is  that  which  prescribes  the  punishment  **  for  any  infrac- 
tion of  the  laws  of  nations,  by  offering  violence  to  the  person  of 
an  amb^sador  or  other publh  tninister:^^  but  this  cannot  reach 
the  offence  in  question,  because  it  is  now  fully  settled  that  a 
consul  is  not  a  public  minister.  He  is  not  considered  as  such 
by  the  writers  on  the  law  of  nations,  because  he  is  not  in  any 
degree  invested  with  the  representative  character;  and  it  has, 
more  than  once,  been  judicially  determined  that  he  is  not  en- 
titled to  the  privileges  attached  to  the  person  of  every  public 
minister.  The  constitution  of  the  United  States  also  distin- 
guishes between  them,  where  it  extends  the  judicial  power  **  to 
all  cases  affecting  ambassadors,  other  public  ministers ,  and  con* 
suls."  The  same  distinction  is  carefully  observed  in  the  13th 
section  of  the  act  establishing  the  judicial  courts  of  the  United 
States. 

An  argument  in  favor  of  the  jurisdiction  of  these  courts  over 
offences  of  the  kind  in  question,  seems  to  result  fix>m  the  clause 
in  the  constitution  just  referred  to;  but  it  may  be  observed,  that 
these  words  (sufficiently  indefinite  in  themselves)  have  re- 
ceived a  construction,  and  seem  to  be  limited  to  ]MOsecutions 
^'or  suits  against  consuls,"  and  to  "  suits  in  which  a  consul 
shall  be  a  party J*^  It  may  be  further  remarked,  that  by  the 
constitution  the  Supreme  Court  is  to  have  original  jurisdiction 
^  in  all  cases  affecting  ambassadors,  other  public  ministers,  and 
consuls.'^  If  this  be  construed  necessarily  to  include  criminal 
offences  against  consuls,  it  would,  as  the  courts  are  constitu- 
ted, defeat  the  provisions  of  the  very  next  clause,  which  directs 
^^  that  all  crimes  shall  be  tried  in  the  State  where  they  are 
committed." 

I  therefore  coincide  in  opinion  with  the  district  attorney, 
that,  as  the  law  now  stands,  the  offence  in  question  cannot  be 
legally  prosecuted  in  the  coiuls  of  the  United  States.    But,  sir, 
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if  the  party  injured  is  advised  or  believes  that  the  federal  courts 
are  competent  to  sustain  the  prosecution^  I  conceive  he  ought 
not  to  be  concluded  by  my  ojHnion  or  that  of  the  district  attor- 
ney. If  he  desires  it^  he  ought  to  have  access  to  the  grand 
jury  with  his  witnesses;  and  if  the  grand  jury  will  take  it  upon 
themselves  to  present  the  offence  in  that  courts  it  will  be  the 
duty  of  the  district  attorney  to  reduce  the  presentment  into 
£>nn^  and  the  point  in  controversy  will  thua  be  put  in  a  train 
tx  judicial  determination. 

I  have  the  honor^  ioc.y 

WM.  BRADFORD. 
To  the  Sechetart  op  State. 


DUTIES  OF  DISTRICT  MARSHALS. 

Marshals  are  not  required  by  law  to  execute  the  sentence  of  a  French  consul, 
arising  under  the  r2th  article  of  the  convention  with  his  Most  Christian  Ma- 
jesty and  the  United  States. 

New  York,  March  6, 1794. 
I  HATE  considered  the  twelfth  article  of  the  convention  be- 
tween his  late  Most  Christian  Majesty  and  the  United  States  of 
America,  and  also  the  act  of  Congress  conceming  consuls  and 
Tice-consuls;  as  far  as  it  prescribes  the  duty  of  the  marshals  of 
the  United  States;  and  it  is  my  opinion  that  the  marshals  are 
not  bound  by  law  to  execute  any  sentence  of  a  French  con- 
sul, arising  under  the  said  article. 

RICH.  HARRISON, 
Attorney  United  States  for  the  New  York  District. 


Philadelphia,  March  14, 1794. 
I  have  considered  the  convention  and  acts  above  referred  to, 
and  I  perfectly  coincide  in  the  opinion  given  by  the  attorney 
of  the  United  States  for  the  district  of  New  York. 

WM,  BRADFORD. 
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PATENTS  FOR  LANDS  IN  VINCENNES. 

The  act  of  Sd  March,  1791,  directing  the  laying  out  of  tracts  to  inhabitants  of 
Vincennes,  did  not  authorise  either  the  President  or  the  governor  to  make 
any  conveyances  for  the  allotments;  and  if  patents  are  necessary  to  confirm 
the  titles,  it  yet  remains  with  Congress  to  direct  by  whom  they  shall  be  issued. 

Mabch  25, 1794. 

Sir:  In  answer  to  ymir  inquiry  whether  the  President  of 
the  United  States,  or  the  governor  of  the  Western  Territory, 
ought  to  issue  patents  for  the  lands  granted  to  the  inhabitants 
of  Tincennes,  upon  the  Wabash  river,  I  have  now  the  honor 
to  state  to  you  my  opinion  • 

It  ap^ars  that  Congress,  by  their  resolve  of  the  20th  June, 
1788,  directed  that  three  tracts  of  land  should  be  laid  out  in 
the  form  of  parallelograms,  for  the  benefit  of  these  inhabitants; 
which  were  to  be  distributed  among  them  by  lot,  in  the  px)- 
portion  of  400  acres  for  each  femily,  and  immediate  posses* 
sion  given;  but  no  title  coul(}  be  acquired  until  they  had  resi* 
ded  thereon  three  years  fh>m  the  time  of  such  distribution. 

By  the  act  of  3d  March,  1791,  the  governor  of  the  Western 
Territory  is  '^directed  to  bty  mtt  three  tracts  of  land,  agreeably 
to  the  said  act  of  20th  June,  1788;"  but  he  is  not  authorized  to 
make  any  conveyances  or  patents  to  the  settlers  for  their  respec- 
tive allotments. 

It  is  remarkable  that  he  is  empowered  to  carry  the  first  part 
of  the  said  resolve  into  complete  efiect,  and  to  confirm  the  title 
of  the  settlers  to  other  lands  claimed  by  them;  and,  also^  to 
make  grants  of  land,  not  exceeding  100  acres,  to  certain  settlers 
who  had  not  obtained  any  donation  land  under  the  former  acts. 
The  opinion  of  Congress  may  therefore  be  inferredy  that  the 
governor  of  the  Western  Territory  is  the  proper  officer  to  issue 
the  patents  or  grants  in  question;  but  if  that  was  their  opinion, 
they  have  not  expressed  it;  nor  are  the  words  of  the  act  broad 
enough  to  implicate  any  such  power.    , 

I  am  also  of  opinion  that  there  is  nothing  in  the  constitution 
or  laws  that  invests  the  President  with  authority  to  issue  pat- 
ents to  these  settlers. 

If,  therefore,  patents  are  thought  necessary  to  confirm  the 
titles  which  the  individuals  have  acquired  by  allotment  and 
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residence^  agreeably  to  the  provisions  of  the  resolve  of  the  20th 
June,  1788^  it  remains  with  Congress  to  direct  by  whom  they 
shall  be  issued* 

I  have  the  honor  to  be^  &c., 

WM.  BRADFORD. 
To  the  Secretabt  op  State.  * 


PATENTS  UNDER  THE  ACT  OP  1787. 

I^enoQs  haying  land  allotted  to  tluem  under  the  act  of  9dth  August,  1787)  are  not 
entitled  to  patents  until  provision  shall  be  made  for  issuing  them. 

April  29, 1794. 
Sir:  I  perceive,  by  the  letter  of  the  secretary  of  the  Western 
Territory^  that  the  settlers  who  are  desirous  of  obtaining  pat- 
ents for  their  donation  lands  are  not  those  referred  to  in  my 
letter  of  the  [25th  March,]  but  such  as  are  entitled,  and  have 
had  them  laid  out>  under  the  resolve  of  Congress  of  the  29th 
August,  1787.  These  persons,  however,  are  in  the  same  situ- 
ation as  the  former,  so  far  as  relates  to  a  confirmation  of  their 
lights  by  patent:  there  being  no  authority  for  granting  patents 
to  them  vested  either  in  the  President  or  in  the  governor  of  the 
Western  Territory. 

I  have  die  honor  to  be,  &c., 

WM.  BRADFORD, 
To  the  SsoRBTABT  OF  Statb. 


Burrs  against  pobeignersl 

The  late  governor  of  Guadaloupe,  who  had  caused  a  yessel  to  be  seized  and  con- 
demned by  authority  assumed  as  such  officer,  being  prosecuted  in  the  court  of 
Pennsylvania,  whilst  here  as  a  prisoner  of  war  on  parole,  is  not  more  exempt 
than  any  other  foreigner  (not  a  public  minister)  from  suit  and  arrest. 

If  the  circumstances  attending  the  seizure  were  such  as  will  constitute  a  defence, 
they  must  be  pleaded  in  the  action.  If  the  seizure  were  an  oiHcial  act,  done  by  - 
the  defendant  under  color  of  the  powers  vested  in  him  as  governor,  they  will  be 
an  answer,  as.  the  ejctent  of  defendant's  authority  can  be  dstennined  jonly  by 
the  conntituted  authoiit^es  of  his  own  nation* 

Philadelphia,  June  16, 1794, 
Sir:  I  have  attentively  considered  the  request  made  by  the 
minister  of  the  French  republic,  that  the  suit  commenced  in  the 
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court  of  this  State  against  the  late  governor  of  Guadaloupe  may 
be  stopped.  The  ground  of  this  request  is,  that  the  cause  of 
action  arose  from  the  seizure  and  condemnation  of  a  vessel, 
made  at  Guadaloupe,  under  the  authority  of  the  governor,  by 
virtue  of  the  powers  vested  in  him  as  such.  It  is  added,  that 
the  governor  arrived  here  as  a  prisoner  of  war  to  the  British 
forces,  (on  parole;)  and  that  his  voyage  to  France  is  prevented 
only  by  the  arrest  which  has  been  made. 

From  this  state  of  &cts,  it  does  not  appear  to  me  that  the  de- 
fendant has  any  legal  claim  to  be  privileged  from  arrest;  nor 
have  the  judges,  on  that  ground,  any  power  to  stay  the  pro- 
ceedings against  him,  without  the  consent  of  the  plaintiff. 
With  respect  to  his  suability,  he  is  on  a  footing  with  any  other 
foreigner  (not  a  public  minister)  who  comes  within  the  juris- 
diction of  our  courts.  If  the  circumstances  stated  form  of 
themselves  a  sufficient  ground  of  defence,  they  must,  never- 
theless, be  regularly /7/eadM;  and  the  court  will  not  hear  them 
upon  motion,  for  the  purpose  of  quashing  the  writ  or  setting 
aside  the  arrest. 

But,  sir,  if  his  being  obliged  to  give  bail  be  the  circum- 
stance  which  prevents  his  departure  for  France,  it  is  probable 
he  may  be  relieved  from  it,  by  citing  the  plaintiff  before  a  judge 
of  the  court  from  whence  the  writ  issued,  to  show  his  cause  of 
action.  I  am  inclined  to  think,  if  the  seizure  of  the  vessel  is 
admitted  to  have  been  an  official  act,  done  by  the  defendant 
by  virtue,  or  under  color,  of  the  powers  vested  in  him  as  gov- 
ernor, that  it  will  of  itself  be  a  sufficient  answer  to  the  plain- 
tiff's action;  that  the  defendant  ought  not  to  answer  in  our 
courts  for  any  mere  irregtdarity  in  the  exercise  of  his  powers; 
and  that  the  extent  of  his  authority  can,  with  propriety  or  con- 
venience, be  determined  only  by  the  constituted  authorities  of 
his  own  nation.  If  this  principle  can  be  made  evident  to  the 
judge,  he  will  discharge  the  defendant  from  his  bail,  and  the 
plaintiff  would  probably  prosecute  his  suit  no  further. 

But,  be  this  as  it  may,  it  is  evident  that  this  is  not  a  cose  for 
the  interposition  of  the  government;  and  that  Mr.  Collot  must 
defend  himself  by  such  means  as  his  counsel  shall  advise. 
I  have  the  honor,  &c., 

WM.  BRADFORD. 

To  the  Secretjirt  of  State. 


Digitized  by  CjOOQIC 


TO  THE  SECBETARY  OF  STATE.  47 

Habeas  Corpus. 

HABEAS  CORPUS. 

A  writ  of  habeas  corpus  may  be  awarded  to  bring  up  an  American  subject  un- 
lawfully detained  on  board  a  foreign  ship-of-war;  the  commander  being  fully 
within  the  reach  of,  and  amenable  to,  the  usual  jurisdiction  of  the  State  where 
he  happens  to  be. 

June  24, 1794. 

The  Attorney  General  has  the  honor  to  report  to  the  Secre* 
tary  of  State  that  he  has  not  been  able  to  meet  with  any  case 
in  the  English  reports,  from  which  it  appears  that  a  habeas 
corpus  has  been  actually  awarded  to  bring  up  an  Eogllsh  sub- 
ject  illegally  detained  on  board  a  foreign  ship-of-war.  Whether 
this  be  owing  to  no  such  detention  having  taken  place,  or  to 
any  modem  courtesy  of  applying  to  the  minister  of  the  proper 
nation,  before  redress  is  sought  in  the  usual  course  of  law,  the 
Attorney  General  cannot  determine;  but  he  is  satisfied  that  a 
British  subject,  detained  on  board  such  foreign  vessel  in  the 
ports  of  that  kingdom,  is  entitled  to  this  writ,  and  that  the 
commander  may  be  l^fally  cempelled  to  obey  it«  It  is  a  writ 
extensively  remedial;  and,  in  Bournes  case,  even  before  the 
kebeas  corpus  act,  it  was  declared  to  be  "  a  prerogative  writ, 
and  that  it  concerns  the  king's  justice  to  be  administered  to  his 
subjects;  for  the  king  ought  to  have  an  account  why  any  of 
bis  subjects  are  imprisoned,  and  it  is  agreeable  to  all  persons 
and  places. ^^  Hence  it  has  been  awarded  to  every  part  of  th^ 
king's  dominions — to  places  usually  privileged,  and  where,  in 
ordinary  cases,  the  king's  writ  does  not  run. 

The  ports  and  harbors  of  England  are  a  part  of  the  kingdom. 
The  jurisdiction  of  the  nation  is  as  complete  over  them  as  over 
the  land  itself;  and  the  laws  of  nations  invest  the  commander 
of  a  foreign  ship-of-war  with  no  exemption  from  the  jurisdic- 
tion of  the  country  into  which  he  comes.  Indeed,  it  cannot 
be  conceived  that  any  sovereign  power  would  permit  its  sub- 
jects to  be  imprisoned  in  its  own  territory,  by  foreign  authority 
or  violence,  without  using  the  most  effectual  means  in  its  power 
to  procure  their  enlargement.  Even  the  house  of  a  foreign 
minister  cannot  be  made  an  asylum  for  a  guilty  citizen,  nor  (it 
is  apprehended)  a  prison  for  an  innocent  one.  And,  though  it 
be  exempt  from  the  ordinary  jurisdiction  of  the  country,  yet, 
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in  such  cases,  recourse  would  be  had  to  the  interposition  of  the 
extraordinary  powers  of  the  State.  The  commander  of  a  for- 
eign ship-of-war,  however,  cannot  claim  that  extraterritoriality 
which  is  annexed  to  a  foreign  minister  and  to  his  domicil;  but 
is  conceived  to  be  fully  within  the  reach  of,  and  amenable  to, 
the  usual  jurisdiction  of  the  State  where  he  happens  to  be. 

The  Attorney  General,  therefore,  conceives  that  a  writ  of 
habeas  corpus  might  be  legally  awarded  in  such  case,  although 
the  respect  due  to  the  foreign  sovereign  may  require  that  a 
clear  case  be  made  out  before  the  writ  be  directed  to  issue. 

WM.  BRADFORD. 


DISCHARGE  OF  A  CRUISER. 

A  vessel  under  arrest,  to  prevent  her  from  cruising  against  belligerent  powers, 
may  be  discharged  on  the  order  of  the  President,  communicated  to  the  mar- 
shal baring  her  in  custody. 

The  expenses  occasioned  by  the  arrest  should  be  paid  by  the  owner,  and  be  made 
a  condition  of  the  delivery;  and  the  suit  commenced  by  him  ought  to  be  with- 
drawn before  any  indulgence  is  granted. 

July  6, 1794. 

The  Attorney  General  has  the  honor  of  reporting  to  the 
Secretary  of  State^  that,  agreeably  to  his  request^  he  has  exam- 
ined the  letter  of  the  27th  ultimo  from  the  district  attorney  of 
New  York,  with  a  view  to  determining  *' whether  the  sloop 
Republican  may  with  propriety  be  discharged,  and  in  what 
form." 

As  this  vessel  appears  to  have  been  arrested  merely  for  the 
purpose  of  preventing  her  from  cruising  and  committing  hos- 
tilities against  some  or  one  of  the  belligerent  powers;  as  that 
object  has  been  attained,  and  the  owner  has  reqiiestcd  that  she 
may  be  restored, — the  Attorney  General  is  of  opinion  that  this 
vessel  may  with  propriety  be  delivered  up.  A  formal  pardon 
cannot  be  necessary  or  proper  in  this  case;  but  the  delivery 
may  be  effected  by  an  order,  communicating  the  determina- 
tion of  the  President  to  the  marshal  in  whose  custody  the  ves. 
sel  is.  It  is  reasonable  that  the  expenses  occasioned  by  the 
detention  of  vessels  thus  circumstanced  should  be  paid  by  the 
owner  whose  misconduct  has  oceasioned  the  arrest,  and  that 
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the  payment  of  these  be  made  a  term  of  the  delivery;  but  as 
the  time  of  detention  has,  in  this  particular  case,  been  very  con- 
sideiable,  it  is  possible  that  these  expenses  may  be  greater  than 
(under  the  circumstances  stated  in  the  district  attorney's  let- 
ter) the  President  would  deem  it  proper  to  require.  Perhaps, 
therefore,  the  payment  of  one-half  of  the  expenses  may,  under 
those  circumstances,  be  dispensed  with;  or  it  maybe  proper 
to  delay  the  order  until  the  amount  of  the  expenses  be  known. 
The  suit  commenced  by  the  owner  against  Goveriior  Clinton 
ought  also  to  be  withdrawn  before  any  indulgence  is  experi- 
enced from  the  government. 

WM.  BRADFORD. 
To  the  SECRETARY  OP  State. 


SUITS  AGAINST  FOREIGNERS. 

The  government  will  not  interfere  with  a  priyate  action  against  a  foreigner  for 
receiving  a  negro  on  board  his  ship. 

The  defendant  in  such  a  case  is  on  a  footing  with  every  other  foreigner  not  a 
public  minister,  in  re»pect  to  his  suability,  and  he  must  answer  or  demur  to 
the  allegations  against  him.  If  he  have  a  good  defence  nnder  the  treaty  of 
peace,  he  must  plead  it  in  the  usual  course  of  judicial  proceedings;  and  until 
the  regular  course  of  such  proceedings  shall  have  ftdled  to  do  justice  to  a  or- 
eigner,  there  can  be  no  just  ground  of  complaint  to  the  President. 

Philadelphia^  Jidy  26;  1794. 

Thk  Attorney  General  has  the  honor  to  report  to  the  Secre- 
tary of  State  that  he  has  attentively  considered  the  request 
made  by  the  minister  of  his  Britannic  Majesty,  that  the  gov- 
ernment would  interpose  to  stay  the  suit  brought  in  the  State 
of  New  York  against  Captain  Cochran,  by  Mr.  Rose,  a  citizen 
of  South  Carolina.  The  ground  of  this  request  is,  that  the 
suit  is  brought  ^'  on  account  of  a  negro,  whom  the  plaintiff 
pretends  to  be  his  property,  and  to  have  been  received  on  board 
his  Britannic  Majesty's  ship  Carolina,  when  she  was  under 
the  command  of  Captain  Cochran,  at  Charleston,  during  the 
war,  and  at  the  period  of  the  evacuation  of  that  place." 

The  Attorney  General  is  of  opinion  that  it  does  not  ap- 
pear from  this  state  of  iacts  that  the  defendant  has  any  legal 
claim  io  be  privileged  from  arrest,  or  the  government  any  au- 
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thority  to  interfere^  so  as  to  stay  the  proceedings  againat  him, 
without  the  consent  of  the  plaintiff.  He  is,  vith  respect  to 
his  suability,  on  a  footing  with  every  other  foreigner  (not  a 
public  minister)  who  comes  within  the  jurisdiction  of  oBr 
courts,  and  he  must  answer  or  demur  to  the  allegationa  against 
him.  If  he  has  (as  the  minister  contendj)  a  good  defence 
under  the  treaty  of  peace,  be  must  neTertheless  appear  and 
plead  it  in  the  usual  course  of  judicial  proceedings.  The  couri 
•  will  not  determine  the  merits  of  the  cause  on  motion;  but 
when  all  the  fiicts  are  before  them,  there  is  no  doubt  but  they 
will  faithfully  declare  the  law  which  arises  upon  them,  and 
afford  to  the  defendant  every  protection  to  which  he  is  entitled 
under  the  treaty  of  peace.  Until  the  contrary  appears — until 
injustice  is  done  to  him — there  can  be,  it  is  apprehended,  no 
just  ground  of  complaint  from  the  British  minister. 

The  Attorney  General  would  only  add,  further,  that  if  the 
defendant  has  been  maliciously  and  vexatiously  held  to  bail, 
(as  is  suggested,)  and  without  probable  cause,  he  may  obtain 
redress  at  law. 

WM.  BRADFORD. 

To  the  Secretary  of  State. 


SUITS  AGAINST  POREiaKERS. 

The  term  ''pnwecationa,"  employed  in  the  nxth  article  of  die  treaty  with  Qveat 
Britain,  importa  a  suit  against  another  in  a  criminal  cause;  such  prosecutiona 
being  conducted  in  the  name  of  the  public,  the  ground  of  them  being  distinct- 
ly known  as  soon  as  they  are  instituted,  and  bong  always  under  the  contxol 
of  the  government. 

^  AuouBT  6,  1794. 

Sir:  I  understand,  by  your  note  of  the  1st  instant,  that  the 
opinion  given  in  the  case  of  Captain  Cochran  has  been  trans- 
*mitted  to  the  British  minister;  and  I  learn,  with  regret,  that  it 
has  not  been  perfectly  satisfactory  to  him.  He  apprehends 
that  the  particular  expression,  in  the  sixth  article  of  the  treaty, 
which  declares  that,  for  the  causes  there  specified,  '^  no  further 
prosecutions  shall  be  eomtnenced,^*  has  been  overlooked.  I 
have  the  honor  to  assure  you,  sir,  that,  on  my  part,  the  force 
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of  the  expreasioii  was  faHy  cotisideied;  and  even  allowing  it 
greater  iatoude  than  I  am  inclined  to  give  it^  the  result,  as  to 
the  interference  of  the  goverament,  will  be  precisely  the  same* 
The  teraa  ^* prasecuii&nj^^  in  its  most  natural  and  usual  ac- 
ceptation, imports  a  suit  against  another  in  a  criminal  cause: 
each  prosecutioas  being  conducted  in  the  name  of  the  public, 
eommenced  by  some  public  officer,  and  the  ground  of  them 
distinctly  known  as  soon  as  they  are  instituted.  They  are 
always  uitder  the  control  of  the  government,  who  may  stay 
Ibem  in  their  first  stage,  and  even  cause  the  officer  who  has 
wantonly  or  maliciously  commenced  them  to  be  pimished. 

This  is  not  the  case  in  civU  suits.  Suj^sing  it  admitted, 
by  a  liberal  construction,  that  such  aie  comprehended  under 
the  general  description  in  the  sixth  article  of  the  treaty;  yet 
how  can  the  precise  ground  of  a  civil  suit  be  discovered  as  soon 
as  it  is  i$isikuied9  and,  till  it  be  discovered,  how  can  the  gov- 
ernment interfere?  The  forms  in  which  a  suit  at  law  is  con- 
ducted  are  so  general,  that  the  plaintiff  is  not  obliged  to  disclose 
thereby  that  his  action  is  interdicted  by  the  treaty.  The  gov- 
ernment has  no  method  of  compelling  him  to  disclose  it  in  the 
first  stages  "of  the  suit;  and  till  it  does  appear  on  the  record,  or 
on  the  trial,  no  notioe  can  be  regularly  taken  of  it.  When  it 
doe&  appear,  it  is  presumable  that  justice  will  be  done.  So 
fiir^  therefore,  as  the  government  is  implicated,  a  suit  cannot 
be  considered  as  commenced  for  the  prohibited  causes,  until 
they  be  actually  disclosed;  and  as  it  belongs  to  the  judiciary, 
in  a  case  like  this,  to  construe  the  treaty,  the  citizen  has  a 
right  to  take  the  opinion  of  the  judges  whether  the  case  he 
makes  out  comes  within  the  prohibitions  of  it. 

in  this  siuiation  of  things,  although  the  government  be  ever 
ao  <^  desirous  to  guard  against  every  violation  of  the  treaty 
of  peace  between  the  two  countries,  and  to  repress  any  prac- 
tices in  its  citizens  which  involved  such  a  violation,"  how  is 
it  possible  that  government  should  prevent  a  citizen  from  com* 
menciiig  a  suit  at  law,  which  (whatever  suggestions  the  de- 
fendant may  make)  may  turn  out  to  be  free  from  exception?  If 
the  minister  of  his  Britannic  Majesty  will  have  the  goodness  to 
point  out  in  what  manner  the  executive  authority  of  England 
could  repress  the  commencing  of  such  suits  in  that  country^  I 
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shall  cheerfully  revise  my  opinion;  the  laws  in  both  cocmtries 
being,  on  this  point,  nearly  the  same.  A  general  proclamation 
commanding  the  observance  of  the  treaty,  I  presume,  cannot  be 
pointed  at,  because  that  has  already  issued^  and  an  injunction 
of  the  observation  of  this  specific  article  would  be  not  only  un- 
usual, but  improper;  because  it  has  not  yet  regctlarly  appeared 
that  it  had  been  violated,  and  because  a  proclamation  should 
not  attempt  to  give  any  interpretation  of  this  article;  without 
which,  it  could  have  no  greater  effect  than  the  general  procla- 
mation already  mentioned. 

I  have  the  honor,  &^c., 

WM.  BRADFORD. 
To  the  Secretary  op  State. 


LIBELLOUS  PUBLICATIONS. 

Any  malicious  publication  tending  to  render  another  ridiculoiia,  or  to  expose 
him  to  public  contempt  and  hatred ,  is  a  libel;  and  in  the  case  of  a  foreign  public 
minister  tlie  numicipal  law  is  strengthened  by  the  law  of  nations,  which  se- 
•cures  the  minister  a  peculiar  protection,  not  only  from  violence,  but  also  from 
insult. 

Philadelphia^  Stptember  17, 1T94. 

Sir:  Agreeably  to  your  desire,  I  have  considered  the  three 
paragraphs  published  in  Greenleaf  s  New  York  Journal  on  the 
13th  instant,  under  the  head  of  "  communications,"  (which 
are  refened  to  in  the  letter  of  Mr.  Hammond,)  with  the  view 
of  determining  whether  they  can  be  considered  as  libellous. 

Assuming  it  as  a  fact,  that,  by  "the  British  Solomon,'*  in 
that  publication,  the  British  minister  is  intended  to  be  desig- 
nated, I  am  of  opinion  that  those  paragraphs  are  prima  facie 
libellous,  and  may  be  made  (if  in  point  of  prudence  it  be  deemed 
advisable)  the  subject  of  a  criminal  prosecution. 

It  is  clear  that,  even  in  the  case  of  a  citizen^  any  malicious 
publication  tending  to  render  him  ridiculous,  or  to  expose  him 
to  public  contempt  and  hatred,  or  to  injure  him  in  his  profes- 
sion, is  deemed  a  libel;  and  in  the  case  of  a  foreign  public  min- 
ister^ the  municipal  law  is  strengthened  by  the  law  of  nations, 
which  secures  the  minister  a  peculiar  protection,  not  only  fix)m 
violence,  but  also  from  insult.    To  represent  in  the  pubKc 
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pnats,  such  an  o&ceit  as  a  contemptiUe  person^  to  style  him  an 
incendiary  jack-in-office>  to  charge  him  with  deceiving  the  na- 
tion which  sends  htm,  and  with  inspiring  another  foreign  min- 
ister with  fears  of  being  killed  by  certain  citizens  of  the  United 
States;i  is^  no  doubt,  a  publication  that  may  be  made  the  sub- 
ject of  tegal  prosecution. 

In  giving  this  opinion,  I  confine  myself  strictly  to  kgal 
eofisiderations,  and  waive  any  discussion  of  the*  prudence  of 
eonunencing  a  prosecution  for  publications  of  this  kind. 
I  am^  &c.^  &c., 

WM.  BRADFORD. 

To  the  Sbobbtabt  of  State. 


FORfilGN  TRIBUNALS. 

A  nation  ought  not  to  interfere  in  the  causes  of  ita  citizens  brought  before  for- 
eign tribunals,  except  in  a  case  of  the  refusal  of  justice  or  of  palpable  injustice. 

The  opinion  of  a  British  judge,  directing  a  pluntiff  who  had  been  a  British 
subject,  but  vho  had  takm  the  oath  of  allegiance  to  the  govemment  of  the 
United  States,  to  be  nonsuited  4Ui  the  ground  thai  the  eontroct  which  formed 
the  subject-matter  of  the  suit  was  unlawful  between  British  subjects,  and  re* 
garding  the  plaintiff  as  such,  is  founded  on  the  ancient  and  standing  laws  of 
Great  Britain,  which  can  be  altered  only  hj  the  legislative  power  of  the 
nation. 

When  a  suitor  applies  to  ibreign  tribunals  for  justice,  he  must  submit  to  the 
rales  by  which  those  tribunals  «re  governed. 

PHILADELPHIA;  NwHnber  A,  1794.    . 

Sir:  The  case  of  Mr.  Green,  upon  which  you  request  my 
opinion,  appears  to  be  in  substance  as  follows: 

Mr.  Green  being  a  subject  of  his  Britannic  Majesty,  emigrated 
Id  America  after  the  treaty  of  peace  in  1783,  ahd,  by  his  resi- 
dence^  and  taking  the  requisite  oaths,  became  a  citizen  of  the 
United  States.  He  afterwards  entered  into  a  contract  with  cer- 
tain British  merchants  Established  at  Ostend,  and,  on  a  failure 
on  their  part,  brought  an  action  against  them  in  the  Court  of 
King^s  Bench  in  England.  On  the  trial  of  the  cause,  the 
judge  directed  the  plaintiff  to  be  nonsuited;  being  of  opinion 
that  such  a  contract  was  unlawful  between  British  subjects, 
and  holding  the  plaintiff  to  be  such.    Mr.  Green,  conceiving 
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bimself  to  be  aggriefved^  soficks  the  interposiCiaii  of  tlie  gorvm* 
ment  to  cause  justice  to  be  done  to  him* 

I  apprehend  9  sir,  that  these  fiicts  do  not  atttfiorise  any  co«» 
plaint  from  the  United  States,  or  feimal  demand  on  the  execn* 
live  authority  of  Great  Britain.  It  seems  to  have  grown  into  a 
rule,  '^  that  a  nation  ought  not  to  interfere  in  the  causes  of  its 
citizens  brought  before  foreign  tribunals,  excepting  in  the  case 
Qf  a  reftisal  <rfjusticei— palpable  and  evident  injtistic6«-or  a  vio* 
lation  of  rules  and  forms.'^  In  the  case  stated,  the  opinion  of 
the  judge  is  founded  on  the  s^ndtng  and  ancient  laws  of 
Gr^t  Britain,  whjich  can  be  altered  only  by  the  legislative 
power  of  the  nation.  The  decision  souid  not  be  otiierwise; 
and  when  a  suitor  applies  to  foreign  tribunals  for  justice,  he 
must  of  necessity  submit  to  the  rules  by  which  those  tribu- 
nals are  governed.  How  for  the  difficulties  which  may  arise 
from  the  British  government  strictly  enforcing  the  principle 
^<  that  a  natural-born  subject  cannot  divest  himself  of  his  alle- 
giance" may  deserve  the  attention  of  government,  in  case  any 
negotiations  for  a  treaty  of  commerce  should  be  commenced,  is 
another  question^  upon  which  it  is  not  proper  I  should  oftr 
any  opinion. 

In  addition,  it  may  be  observed^  that  it  is  upon  a  dkfinUivB 
sentence  alone  that  a  complaint  of  injustice  can  regularly  be 
founded.  The  opinion  of  a  judge  at  nisiprins  (a  nonsuit,  voK 
imtarily  submitted  to  by  the  plaintiff,  and  no  motion  for  a  new 
trial  made)  cannot,^with  propriecy,  be  made  the  subject  of  dis- 
cussion.  If  such  a  plaintiff  be  not  satisfied  with  the  justice 
of  the  opinion,  it  is  his  duty  to  put  the  cause  in  such  a  situa- 
tion that  its  merits  may  be  examined  in  the  court  of  the  last 
resort. 

There  are  other  reasons  which  oppose  themselves  to  Mr, 
Green's  request;  but,  having  had  the  honor  of  conferring  with 
you  on  this  subject  a  few  days  ago,  I  forbear  enlarging  upon  it 
at  present. 

I  have  the  honor,  &c.,  &c., 

WM.  BRADFORD. 

To  the  Secretary  of  State. 
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JUDICIAL  DISCRETION. 

Tkm  TCifiml  of  a  district  jq^ge  to  isMea  wamuit  luder  the iiiath  article  of  ^« 
omTention  between  Fjcance  and  tke  United  Statet,  c«mot  be  interfered  witk 
by  the  Supreme  Court;  the  latter  having  no  control  OTer  a  district  judge  exer- 
tubg  legal  diftcretiott 

Philapxlpbia,  Mar^  21, 1795. 

SiRt  In  oonfiMrmitf  to  the  inadnetiona  contained  in  your 
letter  of  the  7th  October  last,  I  embraced  the  earliest  oppor* 
Canity  of  bringing  before  the  Supreme  Court  of  the  United 
States  the  quesdoa  which  has  arisen  in  consequence  of  the  in- 
terpretation given  by  the  district  judge  of  New  York  U>  the 
nanth  article  of  the  conrention  between  France  and  the  Uni* 
ted  States.  As  the  refusal  of  the  judge  (founded  on  this  int^* 
pnetatioB)  to  issoe  a  warrant  against  Henry  Barre  could,  not  be 
re-examined  on  a  writ  of  error,  the  only  method  in  which  it 
appeared  possible  to  obtain  a  revision  of  it  was  by  applying  to 
the  Supreme  Goort  for  a  mandamus.  In  order  to  accelerate  the 
determination/ 1  proposed  to  Mr.  Lawrence  thai  the  main  ques- 
tion should  be  fully  argued  on  the  motion,  without  waiting  for 
«  reium  of  the  writj  which  could  not  be  made  before  the  first 
Monday  in  August  next.  He  cheerfully  concurred  in  the  pro- 
posal, and  expressed  his  willingness  to  submit  to  the  earliest 
decision  diat  could  be  obtained.  The  letters  (copies  of  which 
I  have  the  honor  to  enclose)  afterwards  passed  between  us. 

A  motion  was  accordingly  made  that  a  writ  of  mandamus 
ahonld  be  issued,  directed  to  the  district  jtidge  of  the  district 
of  New  York,  commanding  him  to  issue  a  warrant  against 
Henry  Barre.  The  letteia  of  the  mmister  of  France,  of  the 
vice'Oonsul,  and  of  the  judges,  were  all  laid  before  the  coiirt;, 
and  the  question  arising  on  them>  to  wit:  '^  whether  any  evi- 
dence other  than  the  ship's  roll  or  register  would  bfl  sufficient 
to  authorize  the  judges  to  ia^ne  the  warrant  which  was  der 
mended,"  was  fully  discussed^  two  counsel  being  heard  against 
the  motion.  In  the  course  of  the  argument>  some  of  the 
judges  expressed  a  doubt  whether  this  was  a  case  in  which  the 
court  were  authorized  to  issue  a  toandamuSf  and  a  fuitther  day 
was  given  to  hear  oounsel  on  that  point*  On  a  second  argu* 
^noat,  the  court  were  of  opiaion  Uiat;,  as  thQ  act  of  Congress 
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had  made  each  district  judge  (within  his  district)  the  compe- 
tent judge  for  the  purposes  expressed  in  the  ninth  article  of  the 
convention,  and  as  Judge  Lawrence  had  a  right  to  decide  the 
question  arising  on  it,  and  had  decided  accordingly,  the  Su- 
preme Court  had  no  authority  to  interfere  with  his  decisioUi 
or  control  the  judge  in  the  excercise  of  that  legal  discretion 
which  was  vested  in  him.  Therefore,  as  an  interpretation  on 
the  article  in  question  could  not  be  given  in  the  regular  exer- 
cise  of  dieir  judicial  authority,  they  declined  intimating  any 
opinion  on  it. 

I  have  only  further  to  add,  tliat,until  Congiess^shall  author- 
ize a  revision  of  ttie  proceedings  of  the  district  judges  on  this 
article,  or  shall  declare  the  judges  of  the  Supreme  Court  to  be 
competent  judges  for  the  purposes  expressed  in  it,  I  do  not  per- 
ceive  any  method  in  which  a  uniformity  of  decision  on  it  can 
be  secured. 

I  have  the  honor,  &c.,  d&c., 

WM.  BRADFORD. 

To  the  Secretary  of  State* 


APPEALS  TO  THE  SUPREME  COURT, 

An  appeal  lies  to  the  Supreme  Court  from  the  decree  of  a  district  judge,  deciding' 
that  he  has  no  jurisdiction  over  a  particular  subject.  District  Judges  are  not 
the  exolusive  judges  of  their  own  jurisdietioD;  if  the  Supreme  Court  be  oC 
opinion  that  they  have  jurisdiction,  they  must  conform  to  its  jud^eat. 

Philadelphia,  MtHf  %  1795. 

Sir:  I  have  been  honored  with  your  letter  of  the  7th  instant, 
in  which  you  request  my  opinion  upon  the  steps  which  the 
government  of  the  United  States  ought  to  pursue,  in  conse- 
quence of  the  representations  of  the  minister  of  the  French 
republic  on  the  subject  of  the  appeals  entered  from  the  decree 
of  the  district  judge  of  Georgia,  in  the  case  of  the  two  ves- 
sels brought  in  as  prizes  to  a  French  privateer. 

The  minister  seems  to  apprehend  that  there  is  some  incon- 
sistency in  allowing  an  appeal  when  the  judge  decides  that  he 
has  no  jurisdiction  to  determine  whether  they  are  lawful  prizes 
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or  not.  But  it  must  be  observed  that  this  opinion  of  the  judge 
arises  from  his  having  previously  decided  on  some  material  fects 
stated  in  the  libel,  and  decreed  that  the  French  privateer  "was 
not  araied  nbr  equipped  in  any  port  of  the  United  States,  and 
was  navigated  and  manned  principally  by  French  citizens. 
But;  sir,  had  it  been  a  simple  question  of  jurisdiction,  and  had 
the  judge  decided  that  he  had  no  jurisdiction  whatsoever  of 
the  cause;  yet,  by  the  laws  of  the  United  States,  an  appeal  from 
such  sentence  would  have  been  authorized,  because  he  is  not 
the  exclusive  judge  of  his  own  jurisdiction;  and,  if  the  Su- 
preme Court  should  be  of  opinion  that  he  has  jurisdiction,  he 
must  conform  to  their  judgment,  whatever  his  private  senti- 
ments may  be.  Besides,  where  an  appeal  is  lawful,  the  refusal 
of  the  inferior  judge  to  allow  it  will  not  prevent  the  superior 
court  from  proceeding  on  the  appeal;  and  if  it  be  not  lawful, 
and  allowed,  the  superior  court,  on  application  to  them,  will 
dismiss  it. 

Being,  therefore,  of  opinion  that  the  proceedings  in  these 
causes  have  been  regular,  I  presume  they  must  wait  the  usual 
course  of  judicial  decision;  and  that  any  previous  interference 
on  the  part  of  the  Executive  would  be  improper  and  unavail- 
ing. The  papers  transmitted  to  me  are  herewith  returned. 
I  have  the  honor,  &c.,  &c., 

WM.  BRADFORD. 

To  the  Secretary  op  State. 


BREACH  OF  KEDTRALITT. 

Act<  of  hostility  eommitled  by  American  catizenfl  a|;ainat  such  a«  are  in  amity 
with  us,  being  in  violation  of  a  treaty,  and  against  the  public  peace,  are  of- 
fences against  the  United  States,  so  far  as  they  were  committed  within  the  ter* 
litory  or  jurisdictton  thereof;  and,  as  sueh,  are  punishable  by  indictment  in  the 
District  Qr  Circuit  courts.  Acts  of  the  kind  occurnng  in  a  foreign  countryi 
however,  are  not  within  the  cognisance  of  our  courts. 

The  ki^  ieoM  are  within  the  jurisdiction  of  the  district  and  circuit  courts  of  the 
United  Statee:  wherefore,  if  such  an  offence  be  committed  thereon  by  Ameri- 
can citizens,  such  courts  will  take  notice  of  it,  and  the  offendet-s  may  be  legally 
prosecuted  in  either  of  those  court*,  in  any  distriex  where  the  offenders  may 
be  found. 

The  ofience  in  question  being  committed  oat  of  the  territories  of  the  United 
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State*,  caanDt  bt  noticed  hjr  our  eonrta;  die  oiTaadera  lauat  be  dealt  witk 
abroad,  and,  after  pvoclamatioB  hj  the  Preaidcnt,  wiU  liavQ  foHbHed  ell  pro- 
taction  from  the  American  gorBrnment. 

July  6, 179ff. 

The  Attorney  General  having  perused  and  considered  the 
memorial  of  Zachary  Macauly ,  the  acting  Governor  of  the  Sierra 
Leone  Company's  colony  of  Sierra  Leone,  on  the  coast  of  Africa, 
and  of  John  Tilly,  the  agent  of  Messrs.  John  and  Alexander 
Anderson,  proprietors  of  Bance  island,  addressed  to  Lord  Gren- 
ville,  and  enclosed  in  the  communication  ftom  his  Britannic 
Majesty's  minister  plenipotentiary  to  the  Secretary  of  State,  has 
now  the  honor  of  reporting  his  opinion  thereon. 

It  is  stated  by  the  memorialists  that  certain  American  citi« 
rens  trading  to  the  coast  of  Africa,  on  the  28th  of  September 
last,  voluntarily  joined,  conducted,  aided,  and  abetted  a  French 
fleet  in  attacking  the  settlement,  and  plundering  or  destroying 
the  property  of  British  subjects  on  that  coast. 

The  Attorney  General  concurs  ia  the  opinions  which  have 
heretofore  been  given  on  this  subject.  He  conceives  that  acts 
of  hostility  committed  by  American  citizens  against  such  as 
are  in  amity  with  us,  being  in  violation  of  a  treaty,  and  against 
the  public  peace,  are  offences  against  the  United  States,  so  far 
as  they  were  committed  within  the  territory  or  jurisdiction 
thereof;  and,  as  such,  are  punishable  by  indictment  in  the  dis- 
trict or  circuit  courts.  It  has  been  heretofore  declared  by  the 
judges  of  the  circuit  court  to  be  their  joint  and  unanimous  opin* 
ion,  that,  the  United  States  being  in  a  state  of  neutrality  relative 
to  the  present  war,  such  acts  of  hostility  committed  by  a  citizen 
are  an  offence  against  this  country,  and  punishable  by  the  laws 
of  this  country. 

So  far,  therefore,  as  the  transactions  complained  of  origin- 
ated or  took  place  in  a  foreign  country,  they  are  not  within 
the  cognizance  of  our  courts;  nor  can  the  actors  be  legally 
prosecuted  or  punished  for  them  by  the  United  States.  But 
crimes  committed  on  the  high  seas  are  within  the  jurisdiction 
of  the  district  and  circuit  courts  of  the  United  States;  and, 
80  ftr  as  the  offence  was  committed  thereon,  I  am  inclined  to 
think  that  it  may  be  legally  prosecuted  in  either  of  those  courts, 
in  any  district  wherein  the  offenders  may  be  found.    But  some 
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doubt  rests  on  this  point,  in  consequence  of  the  tenns  in  which 
the  "  Act  in  addition  to  the  act  for  the  punishment  of  certain 
crimes  against  the  United  States"  is  expressed.  But  there  can 
be  no  doubt  that  the  company  or  individuals  who  have  been 
'  injured  by  these  acts  of  hostility  have  a  remedy  by  a  civil  suit 
in  the  courts  of  the  United  States;  jurisdiction  being  expressly 
given  to  these  courts  in  all  cases  where  an  alien  sues  for  a  tort 
only,  in  violation  of  the  laws  of  nations,  or  a  treaty  of  the  Uni- 
ted States;  and  as  such  a  suit  may  be  maintained  by  evidence 
taken  at  a  distance,  on  a  commission  issued  for  that  purpose^ 
the  difficulty  of  obtaining  redress  would  not  be  so  great  as  in  a 
criminal  prosecution,  where  viva  voce  testimony  alone  can  be 
received  as  legal  proof! 

The  Attorney  General  begs  leave  further  to  remark,  that  this 
offence  being  committed  out  of  the  territories  and  waters  of  the 
United  States,  the  government  does  not  seem  bound  to  do  more 
than  has  already  been  done  by  the  President,  who,  by  his 
proclamation  of  the  23d  of  April,  1793,  warned  all  citizens  of 
the  United  States  against  all  such  proceedings;  declaring  that 
all  those  who  should  render  themselves  liable  to  punishment 
under  the  laws  of  nations,  by  committing,  aiding,  or  abetting 
hostilities  against  any  of  the  said  parties,  would  not  receive  the 
protection  of  the  United  States  against  such  punishment;  and 
that  he  had  given  instructions  to  those  officers  to  whom  it  be- 
longs to  cause  proceedings  to  be  instituted  against  all  persons 
who  should,  within  the  cognizance  of  the  courts  of  the  United 
States,  violate  the  laws  of  nations  with  respect  to  the  powers 
at  war^  or  any  of  them. 

All  which  is  submitted. 

WM.  BRADFORD. 

To  the  Secretaby  or  State. 
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APPOINTEO  DECEMBER  10,  1795. 


NEUTRALITY. 


It  is  tht  right  of  an  enemy  to  purchase  goods  and  instruments  of  war  of  a  neu- 
tnd  nation,  but  it  may  be  denied  by  a  law  passed;  yet,  if  the  reason  of  its 
passage  were  to  impede  the  military  operations  of  either  belligerent  power,  and 
to  faTor  the  other,  siSich  conduct  would  be  a  breach  of  neutrality. 

A  citizen  of  a  neutral  State  who,  for  hire,  scrres  on  a  neutral  shi|^  employed 
in  cootFaband  commerce  with  either  of  the  belligerent  powers,  is  not  liable  to 
any  prosecution  for  so  doing,  by  the  municipal  laws  of  his  own  State;  nor 
is  he  punishable  personally,  though  taken  in  the  act,  by  that  belligerent  nation 
to  whose  detriment  the  prohibited  trade  would  operate. 

Philadelphia,  January  20, 1796. 
That  an  enemy  may  come  into  the  territory  of  a  neutral 
nation,  and  there  purchase  and  thence  remove  any  article  what- 
soever, even  instruments  of  war,  is  a  law  oi  nations,  long  and 
universally  established.    Horses  are,  and  for  a  long  time  have 
been,  an  article  of  conunerce  from  the  United  States;  and, 
though  they  are  by  certain  treaties  an  article  of  contraband,  as 
by  the  treaty  with  France,  yet,  according  to  the  above  principle, 
they  may  be  purchased  and  exported  by,the  enemies  of  France. 
To  deny  a  right  to  either  of  the  belligerent  powers  to  carry  on 
this  trade,  without  denying  it  to  both,  would  be  a  departure 
from  that  line  of  perfect  neutrality  which  the  United  States 
have  invariably  observed.    It  is  true,  this  right  may  be  denied 
to  all  nations,  by  a  law  to  be  passed  for  that  purpose  at  this 
time^  but,  if  the  reason  for  passing  such  a  law  be  to  impede 
the  military  operations  of  either  belligerent  power,  and  to  favor 
the  other,  it  is  manifest  that  such  conduct  would  be  a  breach 
of  neutrality;  consequently,  while  the  French  and  ilie  British 
are  equally  permitted  to  purchase  horses,  and  export  them  from 
any  of  the  States,  as  they  heretofore  have  been  and  now  are 
permitted,  neither  have  any  just  cause  of  complaint.    Indeed, 
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I  may  add  here^  that^  if  the  individaal  citizens  of  the  United 
States  cany  on  a  contraband  comBDeroe  with  either  of  the  bel- 
ligerent powers,  neither  can  charge  it  upon  the  government  of 
the  nentral  nation  as  a  departure  from  neutrality.  Forfeiture  of 
the  goods  and  ship,  is  the  penalty  annexed  to  such  acts  by  the 
law  of  nations;  and  if  this  were  not  so,  it  would  be  in  the 
power  of  individuals  lo  involve  the  neutral  nation  in  war, 
against  its  will. 

It  is  not  considered  as  a  4uijf  imposed  upon  a  nation  by  a 
state  of  neutrality  to  prevent  its  seamen  from  employing  them- 
selves in  contraband  trade.  Nor  are  there  to  be  shown  any 
instances  where  a  neutral  nation  has  exercised,  or  attempted  to 
exercise,  its  authority  in  restraining  practices  or  employments 
of  this  kind;  and  the  reason  is,  that  it  would  be  found  very 
embarrassing  to  the  executive  power,  and  at  the  same  time 
very  oppressive  to  the  liberty  of  the  citizen,  and  generally  nu- 
gatory. If  a  citizen  of  a  neutral  State,  for  hire,  serves  as  a  mari« 
ner  on  board  of  a  neutral  efaijpemployed  in  contraband  commerce 
with  either  of  the  belligerent  powers,  he  is  not  liable  to  any 
prosecution  or  punishment  for  so  doing,  by  the  municipal  laws 
of  his  own  State;  nor  is  he  ponishable  personally,  according  to 
the  laws  of  nations,  though  taken  in  the  fact,  by  that  belligerent 
nation  to  whose  detriment  the  prohibited  trade  would  operate. 
In  such  a  case,  the  contraband  merchandise,  and  the  vessel  too, 
(unless  excepted  by  treaty,)  may  be  seized  and  confiscated; 
and  thus  the  owner  of  the  property  is  punished  by  the  loss  of 
it;  but  the  mariner,  rendering  personal  service,  suffers  no  pen- 
alty or  loss  whatever^unless,  perhaps,  a  loss  of  his  wages  shall 
ensue  from  a  disappointment  in  the  freight.  But  it  is  not  pro- 
hibited  to  a  neutral  vessel  to  carry  provisions  to  the  fleets  or 
armies  of  either  enemy,  except  to  a  besieged  place,  for  its  relief 
under  exigent  circumstances;  and,  according  to  this  rule,  it  is 
lawful  for  the  citizens  of  the  United  States  to  carry  in  their  own 
vessels  flour  and  other  provisions  from  their  own  country  to  the 
fleets  and  armies  of  Britain,  as  well  as  France,  which  are  ex- 
pected  at  St.  Domingo. 

Mariners  may  be  said  to  be  citizens  of  the  worid;  and  it  is 
usual  for  them,  of  all  countries,  to  serve  on  board  of  any  mer- 
chant ship  that  will  take  them  into  pay;  and  this  practice,  from 
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the  manner  of  tbeir  UreUtioodf  seems,  for  pbvious  reasons, 
founded,  oti  conYeniencei  and,  in  many  instancesi  on  necessity. 
A  citixen  of  a  neutral  nation  has  a  right  to  render  his  personal 
service  as  a  sailor  on  board  of  any  vessel  whatever  employed 
in  mere  commerce,  though  owned  by  either  of  the  belligerent 
powers,  or  the  subjeots  or  citizens  of  either.  Nothing  hostile 
can  be  hnputed  to  such  conduct,  which,  consequently,  must 
be  deaned  consistent  with  nentrality.  If  such  conduct  be 
lawful,  no  restrictions  can  be  warranted  tending;  to  interfere 
with  the  occupations  that  individuals  may  pursue  lor  their 
emolument  or  livelihood.  In  the  acts  of  Congress  passed  ibr 
the  punishment  of  crimes  against  the  United  States,  it  is  ob« 
servable  that  mariners  are  forbidden  to  serve  en  board  of  a  for- 
eign ship-of-war,  letter^f-marque,  or  privateer,  but  are  left  at 
liberty  to  serve  on  board  a  vessel  merely  conunercially  engaged. 
(Laws  United  States,  vol.  3,  p.  97.)  I  have  not  found  any 
stipulation  in  any  treaty  which  prohibits  such  occupation  on 
board  a  fore^  merchant  .ship,  either  in  war  or  peace.  If  the 
French  government  or  British  government,  or  any  other  sever* 
eign  pawer,  will,  by  their  agents,  purchase  ships  in  the  Uoited 
States,  and  load  them  witli  provisions  for  the  use  of  their  fleets 
Or  armies,  those  ships  are  to  be  considered  as  commercially  em- 
ployed. If  they  be  not  attached  to  the  naval  or  military  expe- 
ditions, as  part  tbexeof,  in  accompanying  the  fleet,  or  closely 
following  the  army  from  place  to  place,  for  the  purpose  of  fur- 
nishing supplies,  there  can  be  no  pretext  for  restraining  the 
American  sailors  from  hiring  on  board  of  them,  for  the  purpose 
of  gaining  a  support  in  their  customary  way  of  occupation. 
Should  a  question  arise,  whether  a  foreign  vessel,  carrying  sup- 
plies of  provisions,  be  attached  to  an  armament  or  not,  it  must 
be  decided  from  the  circumstances  of  each  case,  which  it  is  im« 
possible  to  enumerate.  It  may  be  noted,  that  the  receiving 
and  obeying  orders  issued  under  the  authority  of  the  com- 
mander of  any  expedition,  might  be  deemed  decisive  proof  of 
such  vessel  being  a/tocAe«(  thereto.  If  a  citizen  of  a  neutral 
nation  were  to  go  on  board  a  merchant  vessel  of  the  enemy  thus 
certainly  attached  to  a  military  enterprise,  knowing  the  object, 
and  with  intent  to  further  it  as  a  mariner,  it  ought  to  be  deemed 
inegular^  and  ought  to  be  prosecuted  and  punished;  and  such 
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doings  may  properly  be  interdicted  and  prevented.  However, 
this  is  not  alleged  to  have  been  committed;  nor  is  there  reason 
to  believe  it  will  be  committed  by  American  citizens^  in  fiivor 
of  the  British  nation. 

If  a  neutral  mariner,  who  renders  service  in  a  neutral  ship 
canying  on  unlawful  and  contraband  trade  with  a  belligerent 
power,  cannot  be  punished  for  so  doing,  it  may  be  inferred  with 
certainty  that  such  neutral  mariner,  rendering  the  like  service 
in  an  enemy-ship  employed  in  lawful  commerce  with  the  neu- 
tral country,  ought  not  to  be  punished,  unless  the  service  be 
rendered  in  a  ship  attached  to,  and  making  a  part  of,  the  hos- 
tile armament,  with  intent  to  aid  the  hostility. 

The  vessels  in  Virginia  which  it  is  said  have  been  lately  pur- 
chased by  British  agents,  and  loaded  with  provisions,  and 
manned  with  American  seamen,  though  they  are  to  transport 
the  provisions  to  the  fleet  in  the  West  Indies,  are  not,  in  con- 
sequence thereof,  to  be  considered  as  attached  to,  or  making  a 
part  of,  that  fleet  to  which  they  are  to  go,  so  as  to  make  it  un- 
lawful for  American  seamen  to  navigate  them^ 

I  need  scarcely  to  add  that  this  doctrine  is  to  be  applied  alike 
to  all  nations,  under  similar  circumstances;  and  I  believe  has 
been  practised  during  the  present  war  by  American  seamen^ 
with  respect  to  both  Prance  and  Great  Britain. 

CHARLES  LEE. 
To  the  Secretary  op  Statb, 


PATENTS  FOR  INVENTIONS. 

Specificatioihs  for  inTentions  sKonld  be  such  as  to  conyey  to  all  the  world  the  na- 
ture of  the  inTentloii. 

Philadelphia,  Fkhrwtry  10, 1796. 
Sir:  Upon  examining  the  specification  of  Elisha  Perkins,  of 
his  method  of  removing  pains  and  inflammationeT  from  the  hu- 
man body  by  the  application  of  metallic  substances,  I  doubt 
whether  it  be  so  distinct,  intelligible,  and  certain,  as  it  ought 
to  be  before  a  patent  is  granted.  In  all  cases,  the  object  of  the 
law  is  to  acquire  and  distribute  useful  knowledge;  which  in  no 
case  will  be  obtainable,  unless  the  invention  be  so  explained 
that  other  persons  besides  the  author  may  understand  and  use 
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it;  more  especially ,  when  the  alleviatioa  of  human  misery  is 
intended,  care  should  be  taken  to  hare  a  plain  and  thorough 
exposition  of  the  art. 

Mr.  Perkins  has  not  specified  in  express  langiiage — 

1st.  Whether  ajl  metals  will  produce  the  like  effect;  and  if 
noiy  he  should  describe  what  sort  only  will  produce  it;  and 
how  it  is  to  be  composed,  if  it  be  a  compound  of  metallic  sub- 
stances* 

2d.  What  shape  and  size  the  instrument  ought  to  have,  to 
be  most  operative;  and  whether  the  point  ought  to  be  very 
sharp,  and  whether  it  be  the  better  for  being  the  more  sharp. 

3d.  The  words,  "  applying  a  pointed  piece  of  metal  to  the 
part  affected,  and  drawing  it  across  and  from  the  part  to  some 
of  the  muscular,'*  <fcc.,  so  vaguely  describe  the  manner  of 
using  it,  that  there  is  danger  of  misunderstanding  the  direc- 
tions; and  if  misused,  the  instruments  may  be  very  mischie- 
vous. I  think  it  a  good  general  rule,  that  a  thing  capable  of 
doing  good  if  judiciously  used,  may  be  very  pernicious  if  mis- 
applied. I  wish  Dr.  Perkins  to  remove  these  doubts  by  a 
more  full  and  particular  specification. 

I  am,  &c., 

CHARLES  LEE. 

To  the  Secretary  op  State. 


POWERS  OP  THE  EXECUTIVE. 

The  President  cannot  appoint  a  commissioner  to  make  a  treaty  with  Indians,  for 
the  pnrpose  of  extinguishing  their  title  to  lands  within  the  United  States,  with- 
out the  advice  of  the  Senate. 

Philadelphia,  May  26, 1796. 

The  Attorney  General  is  of  opinion  that  the  President  alone, 

and  without  the  advice  of  the  Senate,  cannot  appoint  a  com- 

missioner  to  hold  or  make  a  treaty  with  an  Indian  tribe,  for  the 

purpose  of  purchasing  and  extinguishing  their  title  to  land 

within  the  limits  of  the  United  States.    The  12th  section  of 

the  act  to  regulate  trade  with  the  Indians,  passed  the  19th  in- 

stant^  prohibits  eyery  person,  who  is  not  employed  under  the 
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authority  of  the  United  States ^  from  negotiating  any  such  treaty 
or  convention^  directly  or  indirectly. 

Tile  expression  under  the  auihmiiy  cfthe  United  States  canr- 
not  mean  any  other  thing  than  the  constitutional  authority  of 
the  United  States^  which  it  is  considered  cannot  be  bestowed 
on  any  person  but  by  the  President,  with  the  advice  of  the 
Senate. 

CHARI£3  LEEL 

To  the  Secrbtart  op  State* 


EXECCmON  OF  TREATIES. 

Conmnflfioiierfl  to  execute  ft  treaty  mast  all  agree  to  the  same,  aubseribe  tEeir 
names,  and  attach  their  seals  thereto. 

Alexahdria,  Jidf  23, 1796. 

Sm:  I  take  the  earliest  opportunity  of  acknowledging  your 
letter  of  the  ]9th^  and  of  communicating  my  opinion  upon  the 
questions  propounded  by  Mr.  Howell. 

1st.  The  authority  of  the  commissioners  appointed  in  pursu- 
ance of  the  5th  article  of  the  treaty  with  Great  Britain  cannot 
be  duly  and  legally  executed  by  a  majority  of  them;  but  they 
must  all  agree  in  their  decisions;  which  must  be  signed  and 
sealed  by  them  all. 

2d.  If  the  two  commissioners  appointed  on  the  part  of  GSreat 
Britain  and  the  United  States  disagree  in  the  choice  of  the  . 
.third;  each  is  to  propose  one  person;  and  of  the  two  names  so 
proposed;  one  shall  be  drawn  by  lot.  Neither  of  the  original 
commissioners  has  a  discretionary  power  to  withhold  his  nom- 
inee, or  to  refuse  to  draw  by  lot  for  the  third  commissioner,  ac- 
cording to  the  terms  of  the  article.  For  either  to  refuse  to  per- 
form this  act;  would  be  a  breach  of  the  trust  and  an  abuse  of 
the  power  committed  to  them. 

I  am,  &c.;  &c.; 

CHARLES  LEE, 
Attorney  General  United  States. 

To  the  Secretart  op  State. 
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REPARATION  OP  PRIZE  SHIPS, 

It  is  reasonable,  aa  applicable  to  all  nations,  to  permit  a  portion  of  a  prize  cargo 
to  be  sold  under  the  superintendence  of  the  public  officers  for  reparation  of  the 
ship:  as  to  France,  it  is  within  the  19th  article  of  the  treaty  of  1778. 

As  to  the  sailing,  the  prize-ship  should  be  permitted  to  sail  whenerer  the  captors 
wish:  a  deception  on  the  collector  and  aaval  officer  affords  no  ground  for  de- 
taining iL 

Philadelphia,  November  15, 1796. 

Sir:  The  four  questions  propounded  to  you  by  the  minister 
of  the  lepubiic  of  France,  in  his  letter  of  the  12th  October,  are 
severally  ^nswered  in  your  letter  of  the  24th  of  the  same  month, 
agreeaUy  to  the  opinions  I  have  formed  on  those  subjects. 

I  will  barely  observe,  relative  to  one  of  the  questions,  which 
at  first  sight  seems  doubtful,  that  to  permit  a  part  of  a  prize 
eaigo  to  be  sold  for  the  necessary  reparation  of  the  prize-ship, 
under  the  actual  superintendence  of  our  public  officers,  is  rea* 
sonable  in  itself,  as  applicable  to  all  nations;  and  as  to  France, 
seems  to  be  within  the  provision  of  the  19th  article  of  our  treaty 
of  1778  with  that  nalioa;  the  benefits  of  which  cannot  be,  and 
never  were  intended  to  be,  impaired  by  anything  in  our  treaty 
of  1794  with  Great  Britain.  Therefore,  the  24th  article  of  the 
last-mentioned  treaty  may  be  considered  as  inoperative  upon 
this  question.  But  if  it  were  to  be  considered  as  operative 
opon  it,  I  think  the  article  should  receive  rather  a  liberal  than 
a  literal  interpretation;  and  cases  of  necessity  and  distress 
ought  to  be  deemed  out  of  the  meaning  and  intent  of  it. 

The  prize-ship  should  be  permitted  to  sail  whenever  the 
captors  wish,  though  their  conduct  has  been  illegal,  and  though 
the  French  consul  at  Charleston  has  highly  misbehaved  in 
holding  a  court  within  the  United  States  for  condemning  the 
capture  as  prize,  and  in  causing  a  sale  to  be  made  under  his 
authority.  If  a  deception  has  been  practised  with  success  on 
the  collector  and  naval  officer,  as  to  the  goods,  yet  this  affords 
no  ground  for  detaining  the  ship.  These  officers  appear  to  have 
acted  honestly  and  honorably  in  this  affair;  and  if  they  have 
been  mistaken  in  believing  it  their  duty  to  detain  the  prize* 
ship,  under  the  particular  circumstances  which  had  occurred^ 
until  they  should  receive  explicit  instructions  from  the  higher 
authorities,  they  are  not  liable  to  any  censure;  nor  ought  the 
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United  States  to  be  responsible  to  the  captors  for  the  loss  which 
happened  to  a  part  of  the  goods  by  the  conflagration  in  Charles- 
ton. If  the  captors  had  acted  legally  and  fairly ,  no  difference 
would  have  taken  place  between  them  and  the  public  ofl^cers  at 
that  city;  and  they  have  been  fortunate  in  obtaining  an  export- 
ation of  any  of  the  goods  in  nemral  bottoms,  when  the  cap- 
tured ship  is  actually  repaired  and  fitted  for  sea;  which  alone 
would  have  been  authorized  to  export  these  goods,  if  the  col- 
lector of  the  customs  had  been  duly  and  truly  informed  of  the 
condition  of  the  prize-ship. 

I  am,  ice,  &c., 

CHARLES  LEE- 
To  the  Secretary  op  State. 


TERRITORIAL  RIGHTS— FLORIDA. 

It  is  an  offence  against  the  laws  of  nations  for  any  persons,  whether  citizens  or 
fofpig-ners,  to  go  into  the  territory  of  Spain  with  intent  to  recorer  their  property 
by  their  own  strength,  or  in  any  manner  other  than  its  laws  permit. 

For  the  recovery  of  their  property  in  Florida,  and  for  redress  of  injuriw  done 
there,  our  citizens  must  apply  to  the  tribunals  of  that  Province. 

If  a  Spanish  subject  who  has  violated  the  territorial  law  of  Florida  shall  bff 
within  the  United  States  at  the  time  of  demand  for  him  as  a  subject  and  fugi- 
tive from  justice,  he  ought  to  be  given  up  for  trial  and  punishment;  yet  ther« 
is  no  law  directing  the  mode  of  proceeding. 

If  the  commandant  of  the  island  of  Amelia  were  arrested  in  Georgia  at  tlie  suit  of 
an  individual,  the  United  States  have  no  power  to  interfere;  if,  however,  the 
suit  be  a  public  prosecution  in  the  name  of  the  State  of  G^i^a,  or  of  the 
United  States,  it  would  be  proper  for  the  Executive  to  interfere. 

The  treaty  with  Spain  does  not  extend  the  jurisdiction  of  our  courts  to  offences 
committed  in  Spain,  nor  vice  vena;  and  according  to  the  common  law,  tlie 
commandant  of  the  island  of  Amelia  is  not  liable  to  any  publie  prosecution 
beibre  any  of  our  courts  for  his  transactions  in  Florida. 

Philadelphia,  Januah/  26, 1797. 

Sir:  The  letter  of  the  minister  of  Spain,  of  the  11th  of  this 
month,  representing  a  violation  of  the  territorial  rights  of  his 
Catholic  Majesty,  by  William  Jones,  and  others  his  associs^tes; 
and  also  complaining  of  the  arrest  and  prosecution  of  Don 
Onofre  Gutierrez  y  Rosa,  commandant  of  the  i«land  of  Amelia, 
has  been,  agreeably  to  your  request,  duly  considered. 

It  is  an  offence  against  the  laws  of  nations  for  any  persons, 
whether  citizens  or  foreigners,  inhabiting  within  the  limits  of 
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the  United  States,  to  go  into  the  territory  of  Spain  with  intent 
to  recover  their  property  by  their  own  strength,  or  in  any  other 
manner  than  its  laws  authorize  and  permit.  If  William  Jones, 
a  Spanish  subject,  had  been  apprehended  in  Florida,  as  he 
might  lawfully  have  been,  he  might  have  been  treated  and 
punished  for  the  transgression  as  a  subject  of  Spain,  according 
te  the  laws  of  that  province.  So,  too,  the  Americans  who 
joined,  aided,  and  abetted  him  in  the  misdemeanor,  were 
amenable  to  the  laws  of  the  province  where  they  committed 
the  offence,  and  might  have  been  apprehended,  tried,  and 
punished  there,  according  to  those  laws.  William  Jones,  and 
the  Americans  who  accompanied  hira,  are  less  excusable  when 
it  is  recollected  that,  by  the  20th  article  of  the  treaty  between 
Spain  and  the  United  States,  free  access  to  the  courts  of  justice 
in  each  nation  is  stipulated  and  reciprocally  granted  to  the  in- 
habitants of  the  other;  consequently,  to  the  tribunals  in  Florida 
our  citizens  are  bound  to  apply  for  recovery  of  their  property 
in  that  province,  as  well  as  for  the  redress  of  injuries  done  them 
there;  and  more  especially  William  Jones,  a  Spanish  subject, 
ought  to  have  applied  to  them  respecting  his  runaway  slaves 

The  constitution  gives  to  Congress,  in  express  words,  the 
power  of  passing  a  law  for  punishing  a  violation  of  territorial 
rights,  it  being  an  offence  against  the  law  of  nations,  and  of  a 
nature  very  serious  in  its  consequences.  That  the  peace  of 
mankind  may  be  preserved,  it  is  the  interest  as  well  as  the  duty 
of  every  government  to  punish  with  becoming  severity  all  the 
individuals  of  the  State  who  commit  this  offence.  Congress 
has  passed  no  act  yet  upon  the  subject,  and  Jones  and  his 
associates  are  only  liable  to  be  prosecuted  in  our  courts  at  com- 
mon law  for  the  misdemeanor;  and  if  convicted,  to  be  fined 
and  imprisoned.  The  common  law  has  adopted  the  law  of 
nations  in  its  fullest  extent,  and  made  it  a  part  of  the  law  of 
the  land. 

If  a  demand  were  formally  made  that  William  Jones,  a  sub* 
ject  and  fugitive  from  justice,  or  any  of  our  own  citizens,  hein- 
ous offenders  within  the  dominion  of  Spaiii,  should  be  delivered 
to  their  governmentfor  trial  and  punishment,  the  United  States 
are  in  duty  bound  to  comply;  yet,  having  omitted  to  make  a 
law  directing  the  mode  of  proceeding,  1  know  not  how,  accord- 
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log  to  the  present  system^  a  delivery  of  such  offender  could  be 
effected.  To  refuse  or  neglect  to  comply  with  such  a  demand, 
may,  under  certain  circumstances,  afford  to  the  foreign  nation 
just  cause  for  war;  who  may  not  be  satisfied  with  the  excuse 
that  we  are  not  able  to  take  and  deliver  up  the  offenders  to  them. 
This  defect  appears  to  me  to  require  a  particular  law. 

It  is  not  distinctly  stated  by  the  minister,  whether  the  com- 
mandant of  the  island  of  Ameha  was  arrested  in  Georgia  at  the 
suit  of  an  individual  prosecuting  for  himself,  or  at  the  suit  of 
the  8tate  of  Georgia,  or  of  the  United  States.  If  the  suit  be 
of  the  first  description,  the  United  States  have  no  power  to 
interfere,  but  the  laws  are  to  have  their  course.  Though  the 
commandant  went  from  Florida  into  Georgia,  by  the  orders 
of  the  governor,  he  remained,  according  to  the  laws  of  nations, 
liable  to  be  arrested  at  the  suit  of  an  individual;  the  immuni- 
ties or  privileges  such  as  an  ambassador  is  permitted  to  enjoy 
not  being  attached  to  him,  by  reason  of  that  particular  function 
which  he  was  sent  to  perform.  However  uncivil  the  treatment 
he  has  received  may  appear,  neither  the  law  of  nations,  nor  any 
law  of  the  United  States,  forbids  such  a  fiinctionary  from  being 
sued  by  an  individual,  even  though  the  suit  be  without  sufficient 
cause,  or  otherwise  not  maintainable.  Supposing,  in  the  present 
case,  the  action  to  have  been  brought  by  the  individual  for  a  tort 
committed  out  of  the  jurisdiction  of  the  United  States,  in  a 
foreign  country,  by  a  foreign  officer,  under  the  orders  of  the 
sovereign  authority:  in  my  opinion,  it  cannot  be  sustained. 
Yet,  I  do  not  admit  that  any  right  exists  in  the  government  of 
the  United  States  to  interpose;  and  the  bail  cannot  be  dis- 
charged, but  in  the  ordinary  forms,  according  to  the  laws  of 
Georgia.  But,  if  the  suit  be  a  public  prosecution,  in  the  name 
of  the  State  of  Georgia,  or  of  the  United  States,  it  is  proper  for 
the  Executive  to  interfere; — in  the  former  case,  by  writing  to  the 
governor  of  that  State,  requesting  him  to  cause  the  necessary 
steps  to  be  taken  for  dismissing  it;  or,  in  the  latter,  by  directing 
the  district  attorney  of  the  United  States  to  the  same  purport. 

The  20th  article  of  the  treaty  is  not  construed  to  extend  the 
jurisdiction  of  our  courts  to  offences  committed  in  Spain,  or 
vice  versa;  and  it  is  well  established,  that,  according  to  the  doo- 
trine  of  the  common  law,  the  commandant  is  not  liable  to  any 
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public  prosecutioii  before  any  of  our  courts  for  his  transactions 
in  Florida. 

Though  some  inconveniences  may  occasionally  occur  to  for- 
eign officers^  such  as  the  commandtCnt  of  a  fort  or  district,  who 
come  into  the  United  States  upon  public  business,  unless  they 
aie  exempt  from  arrests  at  the  suit  of  individuals,  by  some 
specml  law  to  be  made  for  that  purpose;  yet  I  am  not  satisfied 
<bat  the  subject  is  of  so  much  concern  that  legal  provision  of 
that  import  ought  to  be  made. 

Probably  the  instances  will  rarely  happen  when  any  incon- 
venience shall  be  experienced  from  the  law  as  it  now  stands* 
it  might,  however,  serve  to  satisfy  the  minister  and  his  nation, 
with  whom  the  most  sincere  friendship  is  desired,  if  such  a  law 
were  to  be  passed,  in  consequence  of  the  remonstrance  he  ha^ 
thought  proper  to  make  on  this  occasion;  and  in  other  respects 
it  might  be  found  conducive  to  ^m  harmonious  intercourse 
between  the  public  officers  along  our  frontiers.  But  a  similar 
exemption  should  prevail  in  the  Spanish  dominions  as  to  our 
officers  who  go  there  on  public  missiona. 
I  am,  &c.,  &c, 

CHARLES  LEE, 

Atiomey  OeneraL 

To  the  Secretary  op  State. 


LIBELLOUS  PUBLICATIONa 

Certain  letters  addreswd  to  Philip  Patio,  and  pablished,  conoerning  the  King  of 
Spain  anA  him  minister  plenipotentiAry  here,  are  libellous,  and  the  editor  is  in- 
dictable. 

A  malicious  defamation  of  any  person,  and  especially  a  magistrate,  by  printing, 
writing,  signs,  or  pictures,  in  order  to  provoke  him  to  wrath,  or  expose  him  to 
public  hatredf  contempt,  and  ridicule,  is  a  libeL 

If  a  foreign  ambassador  commit  an  offence  in  our  country,  it  belongs  to  ths 
Prosident,  not  to  aA  individual  citizen,  to  take  notice  of  it. 

Philadelphia,  July  87, 1797. 
Sir:  I  have  examined  the  complaints  of  the  minister  of  Spaia 
against  William  Cobbett,  editor  of  Pofcupine's  Gazette,  which 
he  has  made  to  you  in  his  letter  of  the  21  st  instant.  The 
several  letters  addressed  to  Philip  Fatio,  published  on  the  I4th, 
loth,  and  I9th  of  July,  to  which  he  has  referred,  do,  in  my 
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opinion;  contain  libellous  matter  against  his  Catholic  Majesty^ 
and  against  Carlos  Martinez  de  Yrujo^  his  minister  plenipo- 
tentiary here;  for  which  the  editor  is  indictable  in  the  circuit 
court  of  the  United  States  for  the  district  of  Pennsylvania. 
The  prosecution  is,  consequently,  to  be  committed  to  Mr. 
Rawle,  the  attorney  of  the  United  States  for  this  district;  t(T 
whom  you  will  piease  to  write,  and  send  a  copy  of  this  letter. 

That  it  may  appear  upon  what  ground  this  opinion  has  been 
formed^  I  will  make  a  few  remarks. 

A  libel  is  defined  to  be  a  malicious  defamation  of  any  person, 
and  especially  a  magistrate^  made  public  by  either  printing, 
writing,  signs,  or  pictures,  in  order  to  provoke  him  to  wrath, 
or  expose  him  to  public  hatred,  contempt;  and  ridicule .—4  Bl. 
Com.  150. 

According  to  this  definition,  it  is  manifest  that  each  of  those 
letters  may  be  deemed  libellous.  As  yet,  in  the  United  States, 
the  line  between  the  fi'eedomand  the  licentiousness  of  the  press 
has  not  been  distinctly  drawn  by  judicial  decision.  With 
respect  to  national  concerns  among  ourselves,  as  well  as  with 
respect  to  foreign  nations^  our  presses  have  been  unlimited  and 
unrestrained.  If  on  those  subjects  the  liberty  of  the  press  can 
be  excessive,  or  carried  to  licentiousness,  it  must  be  admitted 
that,  in  many  instances,  licentiousness  of  the  press  has  pre- 
vailed in  our  country.  It  is  important  that  this  subject  should 
be  understood;  when  it  is  considered  that  the  public  mind  is  in 
a  great  degree  formed  by  the  press,  and  that  the  public  opinion 
is  in  a  great  measure  directed  by  the  press. 

Lord  Mansfield  has  said  <Uhat  the  liberty  of  the  press  con- 
sists in  printing  without  any  previous  license,  subject  to  the 
consequence  of  law;"  and  in  this  definition  I  concur  with  the 
learned  judge.  It  will,  then,  be  no  infringement  of  the  liberty 
of  the  press  to  bring  a  printer  before  the  tribunal  of  justice 
to  answer  for  his  publications: — if  innocent  in  themselves,  he 
will  not  be  punished;  if  otherwise,  the  injury  should  be  re- 
dressed. 

An  ambassador,  or  other  representative  of  one  foreign  nation 
residing  in  another,  is  entitled  to  be  treated  with  respect,  so 
long  as  he  is  permitted  to  continue  in  the  country  to  which  he 
is  sent,  and  espeotaliy  ought  not  to  be  libelled  by  any  of  the 
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citizens.  If  he  commits  any  offence,  it  belongs,  in  our  coun- 
try, to  tho  President  of  the  United  States  to  take  notice  of  it, 
and  not  to  any  individual  citizen.  The  President  may  dismiss 
him,  or  desire  his  recall;  or  complain  to  his  sovereign,  and  re- 
quire satis&ction. 

An  affront  to  an  ambassador  is  just  cause  for  national  dis- 
pleasure, and,  if  offered  by  an  individual  citizien,  satis&ction  is 
demandable  ^f  his  nation.  It  is  not  usual  for  nations  to  take 
serious  notice  of  publications  in  one  nation  containing  injurious 
and  defamatory  observations  upon  the  other;  but  it  is  usual  to 
complain  of  insults  to  their  ambassadors,  and  to  require  the 
parties  to  be  brought  to  punishment.  I  shall  not  anticipate 
the  defence  which  Mr.  Cobbett  may  make,  but  mean  only  to 
say  that  he  should  be  prosecuted;  leaving  the  event  to  the  proper 
tribunal. 

It  was  considered  by  me  whether  the  trial  could  be  had  in 
the  Supreme  Court,  and  I  think  it  cannot. 

By  the  constitution,  it  is  declared  that  the  judicial  power  of 
the  United  States  shall  be  vested  in  one  Supreme  Court  and  in 
such  inferior  courts  as  the  Congress  from  time  to  time  may 
estabUsh,  and  shall  extend  to  all  cases  in  lawand  equity  arising 
under  the  constitution,  the  laws  of  the  United  States,  and 
treaties  made  or  to  be  made  under  their  authority;  to  all  cases 
affecting  ambassadors,  other  public  ministers,  and  consuls,  (foc^ 
&c.  In  all  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls,  and  those  in  which  a  State  shall  be  a  party,  the 
Supreme  Court  shall  have  original  jurisdiction;  in  all  other 
cases,  appellate  jurisdiction,  (fcc. — 3d  art.,  1st  and  2d  sections. 

The  act  to  establish  the  judicial  courts  of  the  United  States, 
passed  on  the  24th  September,  1789,  gives  to  the  Supreme 
Court  exclusive  jurisdiction  of  suits  and  proceedings  against 
ambassadors  or  other  public  ministers,  so  far  as  is  consistent 
with  the  law  of  nations.  It  also  gives  original,  but  not  exclu* 
sive,  ^<  jurisdiction  of  suits  brought  by  ambassadors  or  other 
public  ministers,  or  in  which  a  consul  or  vice-consul  shall  be  a 
party."— Section  13. 

Thus  it  appears  that  the  constitution  has  given  to  the  Supreme 
Court  a  capacity  to  hold  criminal  jurisdiction  in  all  cases  affect- 
ing ambassadors,  which  expressions  comprehend  a  libel  of  an 
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ambassador;  but  that  no  law  exists  calling  into  action  this  con* 
stitQtional  capacity.  A  criminal  prosecution  for  a  libel  upon  en 
ambassador  is  not  a  suit  brought  byhim^but  is  a  proceeding  af 
the  United  States;  and  therefore  it  is  not  within  the  13th  sec* 
Hon  of  the  act  which  has  been  mentioned.  At  the  August 
term,  (1796,)  after  mature  consideration^  it  was  detennined  by 
four  judges  of  the  Supreme  Court,  that,  with  regard  to  the 
judicial  power  of  the  United  States  granted  by  the  constitution^ 
it  remains  inactive  and  unexercisable  until  by  law  it  is  drawn 
inta  action. 

I  am  also  of  opinion  that  an  ambassador  is  not  liable  in  any 
case,  according  to  the  law  of  nations,  to  answer  eidier  crimi- 
nally  or  civilly  before  any  court  of  the  foreign  nation  to  which 
he  is  sent.  Conformable  to  this  principle  is  the  23th  section 
of  the  act  for  the  punishment  of  certain  crimes,  passed  on  the 
30th  April,  1790.— Vol.  1,  p.  111. 

Hence  it  seems  evident  that  the  Supreme  Court  has  not  an 
original  criminal  jurisdiction  in  any  case  whatever,  though  it 
is  capable  of  having  such  jurisdiction  in  cases  affecting  ambas- 
sadors— such  as  an  assault,  or  libel,  or  other  crime  done  to  an 
ambassador — ^whenever  a  law  shall  be  passed  for  such  purposes. 
I  am,  (fee,  d&c, 


CHARLES  LEE. 


To  the  Secrbtart  op  State. 


DIPLOMACY. 

A  forei^  minister  should  correspond  with  the  Secretary  of  State  on  matters 
which  interest  lus  nation,  and  not  through  the  press  of  our  country.  He  haa 
no  aulliority  to  communicate  his  sentiments  to  the  people  of  the  United  States, 
by  publications  in  manuscript  or  print. 

Philadelphia^  July  27,  1797. 

Sir:  You  will  observe  that  my  letter  of  this  date  contains  an 
answer  to  yours  of  the  24th  instant  upon  one  of  the  subjects 
which  you  submitted  to  ray  consideration;  and  I  s^all  now 
give  my  opinion  on  the  other. 

The  Chevalier  de  Yrujo,  in  sending  a  translation  of  his  let- 
t^  to  you  of  the  11th  instant^  to  Benjamin  Franklin  Bache 
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and  William  Cobbett^  and  directing  it  to  be  printed^  deviated 
fiom  piopriety.  A  foreign  minister  here  is  to  correspond  with 
the  Secretary  of  State  on  matters  which  interest  his  nation^  and 
ought  not  to  be  permitted  to  do  it  through  the  press  in  our 
country.  He  has  no  authority  to  communicate  his  sentiments 
to  the  people  of  the  United  States,  by  publications  either  in 
manuscript  or  print,  which  he  shall  write  and  circulate  while 
resident  among  us;  but  his  intercourse  is  to  be  with  the  Ex* 
ecutire  of  the  United  States  only,  upon  matters  that  concern 
his  mission  or  trust  His  conduct  in  this  instance  I  deem  a 
contempt  of  the  government,  lor  which  he  is  reprehensible  by 
the  President. 

I  cannot  discover  that  this  letter  is  libellous  on  the  govern* 
meat  or  any  public  officer,  though  it  may  be  charged  with  a 
degree  of  indecency  and  insolence. 

The  publication  of  it  by  Mr.  Bache  first,  and  Mr.  Cobbett 
afterwards,  cannot  be  considered  as  criminal,  unless  in  the  light 
of  a  contempt  to  the  government  of  the  United  States;  for  they 
ought  not  to  have  joined  the  minister  in  the  act.  I  am  of 
opinion,  therefore,  that  no  prosecution  of  either  of  the  editors 
can  be  maintained  for  a  libel  in  this  instance,  and  that  no  legal 
prosecution  of  either  of  them  is  advisable. 
I  am,  Soc.f  &o., 

CHARLES  LEE. 

To  the  Secrbtaht  op  State. 


MISDEMEANOR. 

It  is  a  misdemeanor  to  plot  and  combiiM  to  disturb  the  peace  and  tnuiqoiUity 
of  the  United  States,  and  to  draw  them  into  a  war  with  a  foreign  nation.' 

Philadelphia,  Jultf  28, 1797. 

Sir:  Being  informed  that  William  Blount  was  lately  met  on 
the  road,  a  few  miles  beyond  Staunton,  in  Virginia,  and  that 
some  of  the  citizens  intended  to  pursue  him  and  arrest  him, 
and  bring  him  back  to  Staunton,  I  think  it  advisable  that  you 
should  transmit  there  sonle  evidence  that  will  authorize  him 
to  be  taken  into  legal  custody,  and  dealt  with  according  to  law. 

Mr.  Archibald  Stewart,  at  or  near  Staunton,  is  a  gentleman 
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of  reputation  and  ability  at  the  bar,  and  is  recommended  to  ba 
employed  as  counsel  for  the  United  States  in  this  instance^  to 
whom  may  be  enclosed  the  following  papers: 

1.  The  warrant  issued  by  Judge  Peters,  which  was  not  ex- 
ecuted, and  can  be  only  executed  within  the  State  of  Penn- 
sylvania. This  will  be  evidence  that  the  proper  affidavits  have 
been  made  before  him  for  arresting  William  Blount;  and,  of 
itself,  would  be  sufficient  evidence  to  a  justice  of  the  peace  in 
Virginia  to  issue  a  new  warrant  directed  to  any  proper  officer 
in  Virginia,  for  arresting  and  bringing  William  Blount  before 
him  or  some  other  justice  of  that  State. 

2.  Lest  the  warrant  above  mentioned  may  be  deemed  insuf- 
ficient for  authoriziog  a  new  'one,  as  above  stated,  let  the 
affidavit  of  Major  Stagg,  proving  the  authenticity  of  the  letter 
of  William  Blount,  dated  21st  April  laA,  and  the  sworn  copy 
of  Carey's  deposition,  accompany  the  warrant. 

Should  Mr.  Blount  be  arrested  in  Virginia,  and  imprisoned 
for  want  of  bail,  application  must  be  made  to  Judge  Griffin  for 
a  warrant  to  the  marshal  of  Virginia  for  removing  him  to  Phil- 
adelphia; there  to  be  delivered  to  the  marshal  of  Pennsylvania. 
For  this  proceeding,  I  refer  to  the  judicial  act,  24th  September, 
1789,  section  33. 

The  charge  being  a  misdemeanor,  in  plotting  and  combining 
to  disturb  the  peace  and  tranquillity  of  the  United  States,  and 
to  draw  them  into  a  war  with  a  foreign  nation,  as  also  in 
retaining  an  officer  of  the  United  States  in  an  enterprise  un- 
lawful by  common  law,  and  perhaps  by  the  act  of  June  6th, 
1794,  Mr.  Blount  maybe  bailed  by  any  justice  of  the  peace  for 
appearing  before  the  circuit  court  of  the  United  States  for  the 
district  of  Pennsylvania.  In  this  State  the  offence  was  partly 
and  principally  committed;  and  therefore  the  trial  must  be  here. 

All  the  expenses  are  to  be  paid  by  the  United  States,  for  de- 
livering the  prisoner  here,  as  well  as  the  compensation  to  Mr. 
Stewart  for  his  services. 

If  Mr.  Blount  is  not  arrested  in  Virginia,  you  should  desire 
th&.papers  to  be  returned  to  you,  as  they  may  be  used  in  another 
State. 

I  am,  &c.,  &c., 


To  the  Secretary  op  State. 


CHARLES  LEE. 
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ASSURANCE  OF  PARDON. 

The  district  attoraey  may  assure  a  counterfeiter  who  shall  disclose  his  accom- 
plices, and  produce  the  plates  and  counterfeited  paper,  of  a  pardon;  but  the 
mere  disclosure  is  not  enough. 

Philadelphia,  November  18, 1797. 

Sir:  I  concur  with  you  that  Pardon  Smith  may  be  pardoned 
by  the  President,  if  he  will  previously  disclose  to  the  attorney 
of  the  United  States  in  Massachusetts  district  the  name  of  the 
offender  at  New  York  who  vrv^pariiceps  criminisin  the  coun- 
terfeiting, and  will  also  cause  to  be  produced  and  delivered  to 
the  attorney  the  plates  and  paper  which  he  says  are  concealed 
and  may  be  obtained  by  him.  The  district  attorney  may  be 
instructed  to  assure,  by  promise,  a  pardon  to  him  when  these 
conditions  shall  have  been  performed;  and  may  be  directed  to 
do  what  is  necessary  for  obtaining  the  plates  and  paper. 
Merely  to  discover  the  name  of  the  ojffender  in  New  York  is 
not  enough,  in  my  opinion,  to  entitle  the  convict  to  pardon;  and 
the  grant  of  pardon  should  be  deferred  till  an  answer  shall  be 
received  from  the  attorney  of  the  district,  informing  you  of  the 
result  of  the  intended  discovery  of  the  [diates  and  paper. 
I  am,  &c.,  &c., 

CHARLES  LEE. 

To  the  Secbetart  op  State. 


CONSULAR  PRIVILEGES. 

A  consol  is  not  privileged  from  legal  process  by  the  general  law  of  nau'ons,  nor 
is  the  French  consul-general  by  the  consular  convention  between  the  United 
States  and  France. 

Though  a  consul,  for  a  transaction  in  which  he  acted  as  Ae  commercial  agent 
of  his  government,  the  President  has  no  constitutional  right  to  interpose  hi« 
authonty,  but  muJit  leave  the  matter  to  the  tribunals  of  justice. 

Philadelphia,  November  21, 1797. 

Sir:  I  have  taken  into  consideration  the  letter  of  citizen  Le- 
tombe,  consul-general  of  the  French  republic  in  the  United 
States  of  America,  bearing  date  the  16th  instant,  with  the 
several  papers  which  accompanied  it. 

The  United  States  have  acknowledged  citizen  Letombe  in 
the  character  of  consul-general;  and  thus  only  they  know  him. 
As  such,  he  is  not  privileged  from  legal  process,  either  by  the 
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general  law  of  nations,  or  by  the  consular  convention  between 
the  United  States  and  France;  and,  if  he  is  authorized  to  repre- 
sent the  republic  of  Prance  in  any  ministerial  character,  he  has 
never  yet  so  offered  himself  or  been  received.  The  second 
article  of  the  convention  seems  to  me  to  preclude  all  doubt  re- 
specting the  suability  of  the  consul-general.  Th^  immunities 
and  privileges  annexed  to  his  oflSce  are  there  distinctly  enume- 
rated; and,  in  all  other  respects,  he  is  subject  to  the  laws  as 
our  own  citizens  are.  Though  the  transaction  which  has  given 
rise  to  the  suit  instituted  by  John  Coffin  Jones  was  not  of  a 
private  character,  but  of  a  public  nature,  which  concerned  the 
republic  of  France,  and  in  which  the  cbnsQl-general  acted  as 
the  commercial  agent  of  the  republic;  yet  the  President  of  the 
United  States  has  no  constitutional  right  to  interpose  his  au- 
thority, but  must  leave  the  matter  to  the  tribunals  of  justice. 

It  does  not  belong  to  me,  in  my  public  capacity,  to  advise 
how  the  consul-general  may  proceed  to  relieve  himself  from  the 
obligation  of  giving  bail;  yet,  having  a  wish  that  every  in- 
convenience may  be  avoided  by  him,  consistent  with  the  laws 
of  our  country,  I  will  venture  to  suggest  that  the  right  to  hold 
him  to  bail,  or  to  recover  the  debt  from  him,  cannot,  in  my 
opinion,  be  maintained;  and  as  to  the  former,  any  one  of  the 
justices  of  the  Supreme  Court  is  competent  to  decide  at  his  own 
mansion,  whenever  application  shall  be  made.  The  reason  for 
this  opinion  is,  that  it  evidently  appears  the  contract  was 
founded  on  the  credit  of  the  French  republic  only,  and  not  on 
the  private  credit  of  citizen  Letombe. 
I  am,  &c.,  &o.y 

CHARLES  LEE. 

To  the  Secretary  op  State. 


CONDEMNATION  OP  PRIZE. 

A  captured  Tessel  must  be  broug^ht  within  the  jurisdiction  of  the  country  to 
which  the  captor  bdongs,  before  a  regular  condemnation  can  be  awarded. 

December  19, 1797. 
The  Attorney  General  has  considered  the  case  of  the  Eng- 
lish ship  John^  as  represented  in  the  note  of  the  Secretary  of 
State  dated  yesterday. 
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If  it  be  a  rale  established  by  the  laws  of  nations^  (which 
the  Attorney  General  thinks  is  the  case,)  'Hhat  a  captured  ves« 
sel  must  be  brought  within  the  jurisdiction  #f  the  country  to 
which  the  captor  belongs^  before  any  regular  condemnation  can 
be  awarded/'  it  must  follow  that  the  ship  John  has  not  yet 
been  legally  divested  from  the  original  British  owners^  who,  in 
case  of  recapture,  on  paying  salvage  will  be  entitled  to  restitu- 
tion; or,  in  case  the  ship  should  be  found  in  any  of  the  British 
dominions,  might  recover  her  in  an  action  of  detenue. 

The  rule  before  mentioned  is  designed  to  prevent  piracy  and 
other  unjust  seizures  on  the  high  seas^  which  it  is  the  interest 
of  all  nations  to  prevent. 

As  to  the  United  States,  they  have  a  right  to  order  the  ship 
oat  of  their  territory;  and,  until  regularly  condemned,  they 
may  refuse  to  permit  her  to  remain  in  their  ports.  Perhaps  it 
will  be  most  prudent  to  be  passive. 

It  need  scarcely  be  added^  that,  in  the  opinion  of  the  Attor- 
ney General^  the  ship  John  ought  not  to  be  either  bought,  or 
employed  for  any  purposes  whatsoever^  on  account  of  the 
United  States. 

CHARLES  LEE. 

To  the  Secretabt  of  State. 


PATENTS  FOR  VIRGINIA  LANDS. 

Batenti  under  the  act  of  June  9th,  1794,  for  lands  in  Virginia,  cannot  be  issued  4 
until  the  claimant  shall  have  first  complied  with  the  laws  of  Virginia  to  which 
the  act  refers. 

Philadelphia^  December  21, 1797. 

Sir:  I  have  considered  the  question  proposed  in  your  letter 
of  the  16th  instant,  which  I  did  not  receive  until  the  19th. 

The  act  of  June  9th,  1794,  provides  and  requires  that  patents 
be  issued  in  those  cases  where  the  laws  of  Yirgioia  have  been 
complied  with,  and  every  applicant  for  a  patent  must  produce 
"a  survey,  agreeably  to  the  laws  of  Virginia,"  for  the  tract  to 
which  he  is  entitled,  to  the  Secretary  of  the  Department  of 
War.  If  a  survey  be  produced,  and  it  be  not  according  to  the 
laws  of  Virginia,  a  patent  ought  not  to  be  granted.  Whether 
a  survey  be  agreeable  to  the  laws  of  Virginia,  is  subject  to  the 
decision^  in  the  first  instance;  of  the  Secretary  of  War,  as  the 
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act  requires  it  to  be  produced  to  him, — ^which  must  be  under- 
stood  to  be  for  some  useful  purpose;  and  this  would  answer  no 
useful  purpose,  unless  he  can  investigate  and  decide  that  ques- 
tion, and  can  prevent  a  patent  from  issuing  in  any  case  where 
it  shall  appear  to  his  judgment  that  there  has  not  been  a  com- 
pliance with  the  laws  of  Virginia. 

A  law  was  passed  in  Virginia  at  the  October  session,  1783, 
entitled  '*An  act  for  surveying  the  lands  given  by  law  to  the 
officers  and  soldiers  on  continental  and  State  estabUshments, 
and  for  other  purposes,"  to  which  1  take  leave  to  refer  you. 
This  prescribed  many  things  to  be  done  for  a  fair  appropriation 
among  the  claimants  of  the  lands  set  apart  for  the  military 
bounties;  and  particularly  how  the  locations  of  warrants,  in 
order  of  priority,  were  to  be  made.  It  is  suggested  by  Gen. 
Morgan,  in  his  caveat,  that  the  surveys  upon  which  patents 
are  sought  by  R,  C.  Anderson,  Massey  O'Bannion,  and  W. 
Lytle,  have  not  been  made  in  conformity  with  this  law,  but 
in  a  manner  injurious  to  his  and  other  officers'  rights;  and, 
tlierefore,  that  the  emanation  of  the  patents  should  be  stayed 
until  an  investigation  shall  be  made  into  the  question  whether 
these  surveys  have  or  have  not  been  made  agreeably  to  the 
laws  of  Virginia.  The  information  of  General  Morgan  is  not 
on  oath;  yet  it  is  notice  to  the  Secretary  of  State  of  his  objec- 
tion, and  may  justify  him  in  desiring  the  Secretary  of  War  to 
make  the  proper  inquiry,  with  whom  affidavits  should  be 
lodged  verifying  the  objections  to  be  made  by  any  credible 
person  acquainted  with  the  truth  of  them,  before  any  person 
authorized  to  administer  an  oath.  I  pretend  not  to  pass  any 
opinion,  now,  whether  the  allegations  of  General  Morgan  be 
well  or  ill  founded;  they  being  left  open  to  inquiry  and  proof 
before  another  tribunal. 

To  answer  your  question  more  distinctly,  I  add,  that  if 
the  parties  applying  for  patents  comply  with  the  act  of  Con- 
gress of  the  9th  of  June,  1794,  the  issuing  of  patents  ought 
not  to  be  delayed.  But  no  person  can  be  said  to  comply  with 
this  act  of  Congress,  who  has  not  complied  with  the  laws  of 
Virginia  to  which  it  refers,  and  with  which  it  requires  a  com- 
pliance. General  Morgan  alleges  that  there  has  not  been  a 
compliance  with  the  laws  of  Virginia^  and  solicits  an  inquiry 
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inlo  this  allegation  before  patents  are  issued  in  certain  cases, 
which  he  describes.    The  request  is,  in  my  opinion,  reasona- 
ble ift  itself,  and  tending  to  promote  jtistice. 
I  ha^e,  d^c,  &c., 

CHARLES  LEE, 
To  the  Skcretaey  op  State* 


ACTIONS  AGAmST  FOREIGNERS. 

7%e  Freaident  will  not  interfere  with  judicial  proceedings  between  an  individual 
and  the  commiaaioner  of  a  foreign  nation  where  the  controversy  may  have  a 
legal  trial.  But  a  person  acting  under  a  commission  from  the  sorereign  of  a 
foreign  nation  is  not  amenable  for  what  he  does  in  pursuance  of  kis  eommis« 
•sioi^  to  any  jadicial  iriboaal  in  the  United  fitates« 

PjiiLADBLPHiA,  December  29,  1797. 

Sir:  I  have  taken  into  consideration  your  letter  of  the  23d, 
enclosing  the  note  of  his  Britannic  Majesty's  minister,  and  the 
copy  of  Henry  Sinclair'^s  memorial,  complaining  of  two  suits 
BOW  depending  against  him  in  a  coui^  of  law  at  Alexandria. 

If  the  cause  of  action  is  fully  and  truly  stated  in  the  memo- 
rial, Henry  Sinclair^  upon  a  plea  to  the  jurisdiction  of  the  court, 
ought  to  prevaS  before  the  court,*  for  it  is  as  well  settled  in  the 
United  Stales  as  in  Great  Britain,  that  a  person  acting  under  a 
commission  from  the  sovereign  of  a  foreign  nation  is  not  ame* 
nable  for  what  he  does  in  pursuance  of  his  commission^  to  any 
judiciary  tribunal  in  the  United  States, 

Though  this  be  so,  yet^  according  to  the  constitution  and 
laws  of  the  United  States,  the  Executive  cannot  interpose  with 
the  judiciary  proceedings  between  an  individual  and  Henry 
Sinclair,  whose  controversy  is  entitled  to  a  trial  according  to 
law,  and  to  whom  it  is  hoped  justice  will  be  impartially  and 
speedily  administered. 

The  principle  on  which  the  interference  of  the  President 
might  be  thought  proper  is  the  same  that  has  been  settled  in 
the  case  of  General  Collot»  and  I  believe  in  some  other  cases; 
in  all  of  which  there  has  been  one  and  the  same  opinion  against 
the  power  of  the  Executive  to  interfere, 
lam,  &C.J  &c.,  ^ 


To  the  Secretart  oi^  State. 
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CHARLES  LEE. 
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TREATY  WITH  GREAT  BRITAIN, 

Public  ofBcers  should  funiiah  authenticated  copies  of  documentr  in  t&«ir  eu** 
tody  when  demanded,  and  should  assist  in  brfn^nf^  forward  testimony  accord- 
ing to  the  duties  of  their  several  stations,  and  indiTiduals  should  not  refuse  to 
give  testimony. 

PHILADELPHIA;  Jcmuon/  3, 1798. 

jSir:  I  have  considered  with  attention  the  representation 
bearing  date  the  16th  of  December  last,  made  by  his  Britannic 
Majesty's  minister,  of  the  difficulties  which  the  creditors  al- 
luded to  in  the  6th  article  of  the  treaty  of  amity,  commerce, 
and  navigation  have  experienced^  and  are  likely  to  experience, 
in  obtaining  proofs  necessary  to  substantiate  their  claims  be- 
fore the  tribunal  appointed  under  the  treaty.  It  was  neither 
known  nor  imagined  by  me,  before  I  read  the  communication 
of  the  minister,  that  clerks  or  other  persons  holding  offices  of 
record  have  refused  to  furnish  authenticated  copies  of  docu- 
ments in  their  custody,  or  that  individuals  would  refuse  to  give 
testimony  against  the  debtors.  I  hope  instances  of  this  kind 
have  been  rare,  and  will  not  occur  again. 

I  am  persuaded  that  both  the  honor  and  interest  of  the 
United  States  concur  in  a  speedy  and  due  execution  of  the  6th 
article  of  the  treaty,  and  that  it  is  reasonable  and  proper  to 
pass  a  law  to  enable  the  claimants  to  produce  regular  testimony 
of  the  various  facts  which  the  treaty  requires  to  be  proved.  It 
is  expressly  stipulated  ^^that  the  commissioners  shall  have 
power  to  examine  all  such  persons  as  shall  come  before  them, 
on  oath  or  affirmation;  and  also  to  receive  in  evidence,  accord- 
ing as  they  may  think  most  consistent  with  equity  and  justice, 
all  written  depositions,  or  books,  or  papers,  or  copies  or  extracts 
thereof;  every  such  deposition,  book,  or  paper,  or  copy  or  ex- 
tract, being  duly  authenticated,  either  according  to  the  legal 
forms  now  respectively  existing  in  the  two  countries,  or  in 
such  other  manner  as  the  said  commissioners  shall  see  cause 
to  require  or  allow. ^^  This  stipulation  implies  that  public  of- 
ficers should  furnish  copies  of  papers  when  demanded,  and 
should  assist  in  bringing  forward  testimony  according  to  the 
duties  of  their  several  stations;  and,  also,  that  individuals 
should  not  refuse  to  give  testimony.  •To  aid  and  facilitate  the 
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true  operatioa  of  this  provision,  when  difficulties  occur  in  the 
United  States,  is  an  obligation  of  good  faith,  and  I  believe 
will  otherwise  promote  their  interest.  It  is  my  opinion,  there- 
fore, that  a  law  ought  to  b6  passed,  with  the  proper  regula- 
tions for  removing  the  difficulties  complained  of,  (but  not  ex- 
actly as  suggested  by  the  British  minister,)  by  enforcing  indi- 
viduals to  give  testimony,  and  all  public  officers  to  do  their 
doty,  to  the  end  that  this  article  may  be  carried  into  full  exe- 
cution according  to  justice  and  its  true  intent. 

I  have  the  honor,  &c.,  &c., 

CHARLES  LEE. 

To  the  PajBStoBNT  op  thb  United  States. 


EXTRADITION, 

A  requitttion  from  the  British  minister  is  not  aifthorized  by  the  S7th  article  of 
the  treaty  pf  1794,  unless  the  persons  demanded  are  charged  with  murder  or 
forgery  committed  within  the  jurisdiction  of  Great  Britain. 

Philadelphia,  March  14, 1798. 
Sir:  I  have  considered  the  affidavits  of  William  Brigstock, 

,  alias  John  Johnson,  and  Yellis  Mandeville.    Neither 

of  these  states  where  the  crime  of  murder  or  piracy  was  com- 
mitted,— whether  within  the  jurisdiction  of  England  or  any  of 
the  British  dominions,  or  whether  on  the  high  seas.  I  have 
supposed  the  latter;  and  if  this  be  the  fact,  it  is  plain  that  the 
requisition  of  the  British  minister  is  not  authorized  by  the  27th 
article  of  the  treaty  of  1794,  which  is  confined  expressly  to 
persons  who  are  charged  with  murder  or  forgery  committed 
within  the  jurisdiction  of  either  nation,  and  who  seek  refuge 
in  the  other — meaning  their  territorial  jurisdiction,  respectively. 
The  criminal  tribunals  in  the  United  States  are  fully  com- 
petent to  try  and  punish  persons  who  commit  murder  on  the 
high  seas,  or  piracy,  as  may  appear  from  the  8th,  9th,  and  10th 
sections  of  the  act  of  30th  April,  1790.  One  of  the  persons 
(Brigstock)  is  a  citizen  of  the  United  States;  and  it  is  not  to  be 
reasonably  expected  that  his  country  will  not  exercise  the  right 
of  trying  him,  as  he  is  already  in  the  hands  of  its  officers  of 
justice.  The  other  two,  perhaps,  are  citizens  also,  and  en- 
titled to  the  like  treatment  exactly  that  Brigstock  is.    Bat, 
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supposing  them  to  be  foreigners ,  the  stipulation  in  the  27th 
article  is  not  applicable  to  their  case;  and  as  they  are  triable 
in  the  courts  of  the  United  States,  and  in  the  custody  of  our 
laws  for  trial,  I  deera  it  more  becoming  the  justice,  honor,  and 
dignity  of  the  United  States,  that  the  trial  should  ^  in  our 
courts. 

Suppose  it  was  not  the  British  nation,  (whose  system  of  juris- 
prudence is  humane,  fair,  and  just,)  but  the  French,  Spanish, 
or  Prussian,  that  had  made  the  requisition:  would  it  be  right 
to  comply  with  it?  I  think  not;  and  on  a  matter  of  this  kind, 
the  same  measure  should  be  meted  by  us  to  all  nations,  espe- 
cially where  our  own  citizens  are  concerned,  and  treaties  do 
not  require  a  different  rule. 

I  think  the  evidence  of  that  kind,  that  the  prisoners  should 
be  committed  for  trial  in  New  Jersey;  and  it  is  my  sincere 
wish  that,  if  guilty  of  the  horrid  crime  of  which  they  are  ac- 
cused, they  may  be  conficted,  and  may  suffer  the  punishment 
of  our  law. 

I  am,  &c.,  &c.. 


To  the  Secretary  op  State. 


CHARLES  LEE. 


TREASON. 

It  ii  treason  for  a  citizen  or  other  person  not  eommiMioned,  tirithin  the  United 
States,  to  abet  France  during  a  maritime  war  with  her. 

Buck  Tavern,  August  21, 1798. 
SiR{  Having  taken  into  consideration  the  acts  of  the  French 
republic  relative  to  the  United  States,  and  the  laws  of  Con- 
gress passed  at  the  last  session,  it  is  my  opinion  that  there  exists 
not  only  an  actual  maritime  war  between  France  and  the  United 
States,  but  a  maritime  war  authorized  by  both  nations.  Con* 
sequently,  France  is  our  enemy 3  and  to  aid,  assist,  and  abet 
that  nation  in  her  maritime  warfiure,  will  be  treason  in  a  citizen 
or  any  other  person  within  the  United  States  notconunissioned 
under  France.  But  in  a  French  subject,  commissioned  by 
France,  acting  openly  according  to  his  commission,  such  assist- 
ance will  be  hostility.    The  former  may  be  tried  and  punished 
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according  to  our  laws  3  the  latter  must  be  treated  according  to 
the  laws  of  war. 

I  have  thought  it  my  duty  to  make  this  communication  in 
consequence  of  the  information  you  received  from  Rhode  Island, 
of  the  intentions  of  a  Frenchman,  whose  name  I  do  not  now 
call  to  mind,  who  is  said  to  be  somewhere  in  this  country^  on 
the  business  of  buying  ships  and  supplies  of  a  military  kind, 
for  the  West  Indies.  He  should  be  apprehended  and  tried  as 
a  traitor,  unless  he  has  a  commission,  and  acts  according  to  it; 
in  which  case  he  should  be  treated  as  an  enemy,  and  confined 
as  a  prisoner  of  war. 

I  have  the  honor,  &c.^  &c., 

CHARLES  LEE. 

To  the  Secretary  op  State. 


PRIZE  SHIP  AND  CREW— HOW  TO  BE  DISPOSED  OP. 

If  the  prize  be  a  pirate,  the  officers  and  crew  are  to  be  prosecuted  in  the  circuit 
court  of  the  United  Statei,  without  respect  to  the  nation  to  which  each  indi- 
vidual may  belong. 

If  it  be  r^ularly  commisaioned  as  a  ship-of-war,  the  officers  and  crew  are  lo 
be  detained  as  prisoners^  except  such  as  are  citizens  of  the  United  States. 

Citizens  of  the  United  States  who  aid  a  nation  with  whom  we  are  at  war  on 
the  high  seas,  against  the  United  States,  are  guilty  of  treason. 

Ofendem  against  the  United  States  may  be  arrested,  imprisoned,  or  bailed, 
agreeably  to  the  usual  mode  of  process  in  a  State,  but  can  be  tried  only  before 
the  court  of  the  United  States  having  cognizance  of  the  offence. 

Proceedinn  against  the  ship  and  cargo  are  to  be  had  before  the  district  court 
of  the  United  States,  according  to  the  laws  of  Congress  and  the  usage  and 
pnctioe  of  courts  of  admiralty  in  prize  causes. 

Alexandria,  September  20, 1798. 

Sir:  I  take  the  liberty  of  writing  to  you  on  an  interesting 
SHbject,  concerning  which  you  will  perhaps  hear  from  the  Sec- 
retary of  State. 

According  to  the  account  given  in  the  Norfolk  paper  of  the 
15th,  it  seems  propable  that  the  ship  Nigre,  prize  to  the  Consti- 
tution, will  be  found  to  be  a  pirate.  If,  after  due  inquiry, 
(which  you  are  requested  to  make,  and  for  that  purpose  to  go 
to  Norfolk,)  it  shall  appear  to  be  the  case,  the  officers  and  crew, 
and  all  others  on  board  having  any  agency  in  the  ship,  are  to 
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be  prosecuted  (witnesses  excepted)  in  the  circuit  court  of  the 
United  States  for  the  district  of  Virginia,  according  to  the  laws 
of  the  United  States,  without  respect  to  the  nation  to  which 
each  individual  may  belong,  whethei  he  be  British,  French, 
American,  or  of  any  other  nation. 

On  the  other  hand,  if  the  ship  is  regularly  commissioned  and 
authorized  by  France  as  a  public  or  private  ship  of  war,  all  the 
officers  and  crew  are  to  be  detained  as  prisoners,  at  the  expense 
of  the  United  States — except  such  as  are  citizens  of  the  United 
States,  or  of  some  one  of  them,  who  may  be  tried  for  treason 
in  adhering  to,  and  aiding,  the  enemies  of  the  United  States. 
After  mature  consideration. of *the  decrees  of  France,  and  of  the 
laws  of  the  United  States,  and  the  conduct  of  each  nation  to 
the  other,  it  is  my  opinion  that  the  two  nations  are  in  a  state  of 
maritime  war;  and,  consequently,  that  the  citizens  of  the  United 
States  who  aid  and  adhere  to  France  in  acts  of  hostility  on  the 
high  sea,  against  the  United  States  and  their  fellow-citizens,  are 
guilty  of  treason.  Perhaps  this  opinion  may  be  found  erroneous ; 
if  so,  such  citizens,  if  acquitted  of  treason,  may  be  indicted  for 
felony,  under  the  9th  section  of  the  act  passed  30th  April,  1790, 
entitled  "An  act  for  the  punishment  of  certain  crimes  against 
the  United  States.'* 

I  conceive  the  law  of  Virginia,  which  requires  the  examina- 
tion before  a  county  or  corporation  court,  of  criminals  triable  in 
the  State  courts,  does  not  apply  to  criminals  triable  before  the 
courts  of  the  United  States  in  the  Firginia  district  Upon  this 
point,  reference  may  be  had  to  the  23d  section  of  the  20th 
chapter  of  the  acts  of  Congress  of  1789.  By  this  section,  an 
offender  against  the  United  States  is,  agreeably  to  the  usual 
mode  of  process  against  offenders  in  such  State  where  he  is 
found,  to  be  arrested  and  imprisoned,  or  bailed,  as  the  case  may 
be,  for  trial  before  the  court  of  the  United  States  having  cogni- 
zance of  the  offence.  The  arrest  is  to  be  agreeably  to  the 
usual  mode  of  process  in  the  State;  the  imprisonment  or  iw- 
ment  is  also  to  be  agreeably  to  the  usual  mode  of  process  in  the 
State;  but  the  trial  is  to  be  only  before  the  court  of  the  United 
States  having  cognizance  of  the  offence.  The  examination 
preparatory  to  the  trial  is  to  be  before  a  magistrate,  who  is  to 
send  to  the  clerk's  office  of  the  court,  copies  of  the  process  ana 
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the  recognizances  of  the  wittteeses^  for  their  appearance  to  tes- 
tify. To  admit  a  different  construction  of  this  section^  would 
be  to  admit  a  different  mode  of  trial  of  the  same  offence  against 
the  United  States,  in  their  courts,  as  it  might  happen  to  be  cog- 
fiisd)le  in  one  district  or  in  another;  ibr  the  examination  before 
a  county  or  corporation  oourt,  according  to  the  law  of  Virginia, 
is  a  species  of  trial  that  grves  a.  chance  of  acquittal  unknown 
ia  other  States.  Besides,  the  text  of  the  Virginia  law  seems  to 
be  confined  to  offenders  amenable  to  the  courts  of  the  State. 

Against  the  ship  and  cargo,  proceedings  are  to  be  had  before 
the  dkirid  court  of  the  United  States  in  Virginia,  according  to 
the  laws  of  Congress  and  the  usage  and  practice  of  courts  of 
admiralty  in  prize  causes. 

It  wiU  afford  me  satis&ction  to  receive  from  jrou  a  statement 
of  facts  relative  to  this  Ihip,  and  your  ideas  on  the  matters  of 
law  which  have  been  the  subject  of  these  remarks. 
I  am,  &c.,  &.C., 

CHARLES  LEE. 

To  Thomas  NE1.B0N,  Esq., 

Dislrici  AUamey  U.  S.y  Yorhtownj  Virginia. 


SERVICE  OF  PROCESS  ON  A  BRITISH  SHIP-OF-WAR. 

It  is  lawful  to  serve  either  civil  or  criminal  process  upon  a  person  on  board  a 
British  man-^f-war  lying  within  our  territory. 

March  11, 1799. 

The  Attorney  General  most  respectfully  reports  to  the  Pres- 
ident of  the  United  States,  as  follows: 

The  incidents  relative  to  his  Britannic  Migesty's  packet  Ches- 
terfield, commanded  by  Captain  Jones,  are  understood  to  pro- 
duce aqoestion  whether  judicial  process  may  be  lawfully  served 
on  board  a  public  ship-of-war  belonging  to  his  Britannic  Ma<- 
jesty,  lying  alongside  a  wharf  in  the  city  of  New  York,  within 
the  territorial  jurisdiction  of  the  State  of  New  York. 

This  question  is  deemed  of  great  moment  to  be  rightly  set- 
fled;  and,  therefore,  it  has  been  very  maturely  considered  with 
reference  to  the  general  laws  of  nations,  the  treaty  of  London 
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between  the  United  Statei»  and  Gseat  Britain,  and  the  laws  and 
usages  of  the  United  States. 

It  may  be  assumed,  as  a  doctrine  perfectly  and  incontToverti* 
bly  established,  that  the  judicial  power  of  a  nation  extends  to 
every  person  and  every  thing  in  its  territory,  excepting  only 
such  foreigners  as  enjoy  the  right  of  extraterritoriality,  and 
who,  consequently,  are  not  looked  upon  as  temporary  subjects 
of  the  State.  ^^  The  empire,  united  to  the  domain,  establishes 
the  jurisdiction  of  the  nation  in  its  territories  or  the  country 
that  belongs  to  it.  It  is  that^  or  its  sovereign^  who  is  to  exer- 
cise justice  in  all  the  places  under  his  obedience,  to  take  cog« 
nizance  of  the  crimes  committed^  and  the  differences  that  arise 
in  the  country." — ^Vattel,  b.  2,  sec.  84.  *« When  a  nation  takes 
possession  of  certain  parts  of  the  sea,  it  enjoys  the  empire  as 
well  as  the  domain,  for  the  same  reason  we  have  alleged  in 
treating  of  land.  These  parts  of  the  sea  are  within  the  juris- 
diction or  the  territory  of  the  nation;  the  sovereign  commands 
theref  he  makes  laws, and  may  punish  those  wlio  violate  them; 
in  a  word,  he  has  the  same  rights  there  as  on  land,  and,  in 
general,  all  those  given  him  by  the  law  of  the  State." — Yattel, 
b.  1,  sec.  295. 

<^  In  general,  all  the  rights  which  relate  to  the  internal  gov- 
ernment belong  absolutely  to  the  sovereign,  and  extend  to  every 
person  and  every  thing  in  the  territory.*''— -Martens,  b,  3,  ch. 
3,  sec.  1 .  ^<  The  supreme  police  extends  to  every  person  and 
every  thing  in  the  territory:  foreigners  are  subject  to  it,  as  well 
as  the  subjects  of  the  State,  excepting  only  such  foreigners  as 
enjoy  the  right  of  extraterritoriality,  and  who,  consequently, 
are  not  looked  upon  as  temporary  subjects  of  the  State.  '^ — Idem, 
sec.  3,  p.  85.  <<  One  of  the  most  essential  rights  in  the  hands 
of  the  sovereign, is  the  judiciary  power.  It  extends  indiscrimi- 
nately to  all  who  are  in  the  territory,  and  the  sovereign  only 
is  the  source  of  it;  but  it  must  be  remembered  that  there  are 
persons  whose  extraterritoriality  exempts  them  from  this  juris- 
diction, such  as  foreign  princes  and  their  ministers,  with  their 
retinue." — Idem,  sec.  19,  p.  102. 

According  to  the  general  rule  established  by  these  citations, 
every  ship,  even  a  public  ship-of-war  of  a  foreign  nation,  at 
anchor  in  the  harbor  of  New  York,  is  within  the  territory  of 
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the  State  of  New  York^  and  subject  to  the  service  of  judicial 
process.  If  an  exemption  from  this  rule  is  claimed  by  a  foreign 
shipof-war^  it  is  incumbent  on  such  ship  to  set  forth  and  main- 
tain clearly  and  satisfactorily  its  right  to  the  exemption^  or  it 
most  be  deemed  within  the  general  rule.  The  officers  and 
crew  of  a  public  sbip-of-war^  being  admitted  into  the  United 
States,  are  entitled  to  be  treated  with  hospitality  and  kindness; 
bat  this  does  not,  in  reason,  require  that  the  ship  should  be 
exempt  from  judicial  process;  and  more  especially  when  they 
are  bound  by  every  kind  of  obligation  to  act  in  conformity  to 
the  laws  of  the  country  which  affords  them  and  their  ship  its 
sovereign  piotecdon  while  within  its  jurisdiction. 

It  is  expressly  provided  by  the  twenty-third  article  of  the 
treaty  of  London,  that  ^^  the  ships-of  war  of  each  of  the  con- 
tracting parties  shall  at  all  times  be  hospitably  received  in  the 
ports  of  the  other;  their  officers  and  cretos  paying  due  respect  to 
the  laws  and  government  of  the  country. ^^  This  is  conceived 
to  be  declaratory  of  the  usage  of  nations;  and  here  it  may  be 
observed,  that  hospitality,  which  includes  protection,  is  to  be 
enjoyed  upon  condition  thsft  the  laws  and  government  of  the 
country  are  respected.  To  disobey  judicial  process  authorized 
by  law,  or  to  resist  it,  on  board  of  the  ship,  is  inconsistent  with 
a  due  respect  to  the  laws  and  government  of  the  country. 
The  article  further  stipulates  that  <^  the  officers  shall  be  treated 
with  that  respect  which  is  due  to  the  conmiission  which  they 
bear;  and,  if  any  insult  should  be  offered  to  them  by  any  of 
the  inhabitants,  all  offenders  in  this  respect  shall  be  punished 
as  disturbers  of  the  peace  and  amity  of  the  two  countries." 

Here  the  two  nations  seemed  to  have  defined  the  benefits 
and  fiivors  to  be  reciprocally  enjoyed  by  the  officers  and  crews 
of  the  ships-of-war  of  each,  when  in  the  territory  of  the  other; 
and,  from  the  omission  to  stipulate  an  exemption  from  legal 
process  while  on  ship-board,  it  may  be  inferred  such  exemption 
was  not  to  be  expected. 

By  the  seventeenth  section  of  the  act  of  the  4th  August, 
1790,  it  is  made  unnecessary  to  report  and  enter  at  the  cus- 
tom-house any  shipof-war,  er  any  ship  employed  by  any  prince' 
or  state  as  a  public  packet  for  the  conveyance  of  letters  and 
despatches,  not  permitted  by  the  laws  of  such  prince  or  state 
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to  be  employed  in  the  transportation  of  merchandise  in  the  way 
of  trade;  and,  pursuing  the  spirit  of  this  law,  the  President's 
instructions,  dated  4th  of  August,  1793,  to  the  custom*house 
officers,  forbid  them  to  inspect  any  vessel  of  war  in  the  imme' 
diate  service  of  the  ffovemmeni  ^  a  foreign  nation  until  further 
order;  declaring,  for  a  reason,  that  the  propriety  of  inspecting 
£uch  a  vessel  was  not  mthotU  question  in  reference  to  the  usage 
of  nations. 

In  the  summer  of  1794,  under  the  authority  of  the  collector 
of  New  York,  some  «f  the  officers  of  the  custom-bouse^  as  the 
affair  was  represented  by  the  French  minister  to  the  American 
government,  entered  on  board  the  ship  Favorite,  a  national 
shipof'War  of  France,  and  seized  arms  and  ammunition  on 
board  of  her  belonging  to  the  French  republic,  suspected  to 
be  intended  for  exportation,  contrary  to  law,  and  insulted  the 
French  flag  in  an  outrageous  manner.  Mr.  Fauchet  complained 
of  this  proceeding  as  an  infiractioa  of  the  law  of  nations,  which 
nothing  could  justify,  and  demanded  justice  of  the  authors. 
The  President  answered,  that  he  highly  disapproved  that  a 
public  vessel  of  war,  belonging  to*a  foreign  nation,  should  be 
searched  by  officers  of  the  customs  upon  a  suspicion  of  illicit 
^mmerce;  that  the  ground  of  suspicion  should  have  been  rep- 
resented to  the  consul  of  that  nation,  or  the  commands  of  the 
vessel;  and  that  general  instruction  would  be  given  to  pursue 
this  course  in  future,  with  a  view  that,  if  it  should  be  ineflbc* 
tual,  the  government  of  the  United  States  may  adopt  those 
measures  which  the  necessity  of  the  case  and  their  rights  may 
require;  that  the  prosecution  should  be  discontinued,  and  the 
property  restored.  And  the  President  hoped  this  reparation  of 
what  was  passed,  and  the  precaution  against  the  future,  would 
induce  the  minister  to  approve  the  decision,  which,  from  a  sense 
of  justice,  would  lead  him  to  waive  any  further  measures,  and 
that  an  insult  to  the  French  flag  would  not  be  permitted  with 
impunity;  but>  in  this  case,  the  alleged  circumstances  of  insult 
did  not  with  sufficient  certainty  appear. 

Prior  to  this  a  short  time,  the  British  minister  had  complained 
of  a  violation  of  the  laws  of  nations,  in  the  case  of  the  Nau- 
tiUis,  by  certain  persons  authorized  by  the  legislature  of  Rhode 
Island.    He  asserted  that,  by  the  usage  of  nations,  it  was  not 
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lawful  to  search  a  foreign  ship-of-war  in  the  harbors  of  the 
United  States.  The  position  was  not  admitted  on  the  part  of 
the  United  States,  but  in  a  manner  denied;  but,  from  the  par- 
ticular circumstances  of  the  case,  it  was  unnec^scgry  to  de- 
cide finally  upon  it. 

Whatever  conclusions  may  be  drawn  firom  these  transactions 
in  &vor  of  a  foreign  ship-of-war  being  exempt  from  the  inspec- 
tion or  search  of  the  custom-house  officers  of  this  country,  they 
famish  but  a  feeble  argument  in  fiivor  of  the  exemption  of  such 
a  ship  from  all  judicial  process,  civil  and  criminal.  There  is  a 
manifest  difference  between  the  two  cases.  The  President, 
possessing  the  supreme  executive  power,  may  regulate,  control, 
and  direct  all  inferior  executive  officers  in  the  pedbrmance  of 
their  offices;  but  may  not  interpose  his  power  to  the  obstruction 
of  a  minister  of  justice  in  the  ordinary  course  of  proceeding. 
The  former  is  properly  cognizable  in  the  executive,  and  the 
latter  in  the  judiciary  department  of  government. 

But  whatever  doubts  might  be  otherwise  entertained  on 
the  present  question,  they  are  dispelled  by  the  sense  of  Con- 
gress as  expressed  in  the  7th  section  of  the  act  passed  6th 
June,  1794,  entitled  '^An  act  in  addition  to  the  act  for  the  pun- 
ishment of  certain  crimes  against  the  United  States."  It 
enacts^  ^^that,  in  every  case  in  which  any  process,  issuing 
out  of  any  court  of  the  United  States,  shall  be  disobeyed  or 
resisted  by  any  person  or  persons  having  the  custody  of  any 
vessel  of  war,  cruiser,  or  other  armed  vessel  of  any  foreign 
ffirice  c¥  state j  or  of  the  subjects  or  citizens  of  such  jwrince  or 
state,  it  shall  be  lawful  for  the  President  of  the  United  States 
to  employ  such  part  of  the  land  and  naval  force  of  the  United 
States,  or  of  the  militia  thereof,  as  shall  be  judged  necessary," 
&c. — Laws  of  the  United  States,  vol.  3,  p.  92. 

Here  the  lawfulness  of  serving  judicial  process  upon  a  per- 
son on  board  a  foreign  ship-of-war  within  the  United  States, 
is  undeniably  acknowledged  by  necessary  and  unavoidable 
implication.  With  this  view  of  the  subject,  the  Attorney  Gen- 
ersJ  is  humbly  of  opinion  that  it  is  lawful  to  serve  civil  or 
criminal  process  upon  a  person  on  board  a  British  ship-of-war 
lying  in  the  harbor  of  New  York,  adjacent  to  a  wharf,  and 
within  the  territory  of  the  Stale  of  New  York.    If  this  be  law- 
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ful^  the  conduct  of  Captain  Jones  is  in  no  small  degree  repre- 
hensible^  who  is  represented  to  have  assaulted  the  ministerial 
officer  of  justice  as  he  was  leaving  the  ship,  by  attempting  to 
remove  the  plank  and  throw  him  into  the  water. 

It  is  submitted  to  the  President  whether  it  would  not  be  ex* 
pedient  for  a  law  to  be  passed^  regulating  judicial  proceed- 
ings relative  to  foreign  ships-ofwar  in  the  American  ports; 
and  particularly  exempting  them  in  future  from  the  service  of 
civil  process  on  account  of  debt  or  contract. 

All  which  is  most  respectfully  submitted  by 

CHARLES  LEE, 

Attorney  General. 

To  the  President  op  the  Unfied  States. 


SUITS  AGAINST  BIARSHALS. 

The  IJnited  States  may  maintaiji  an  action  of  debt  on  the  bond  given  by  a  mar- 
shal for  mierfeasance  of  himself  or  deputies,  and  a  jury  may  assess  the  dam- 
ages. Individuals  injured  by  his  official  misconduct,  may  use  the  name  of  the 
United  States  in  prosecuting  a  suit  on  the  bond  to  recover  satisfaction. 

PHILADELPHIA;  FsbruoTy  4;  1800. 

Sir:  If  the  marshal  or  his  deputy  commit  a  misfeasance 
in  office  to  the  injury  of  the  United  States,  compensation  may 
be  obtained  for  the  United  States  by  an  action  of  debt  upon 
the  bond  given  by  the  marshal  in  pursuance  of  the  27th  sec- 
tion of  the  judicial  act,  which  suit  may  be  brought  against 
the  marshal  and  his  sureties  jointly,  or  either  of  them.  The 
jury  will  assess  the  damage;  and,  in  such  cases,  the  district 
attorney  is  to  prosecute  the  suit. 

But  if  the  misfeasance  in  office  occasions  an  injury  to  an 
individual  ciiizeny  it  belongs  not  to  the  district  attorney  to 
prosecute  such  a  suit,  unless  particularly  employed  by  the  in- 
jured party.  I  conceive  it  is  implied  that  aa  individual  in- 
jured by  the  official  misconduct  of  the  marshal  may  use  the 
name  of  the  United  States  in  prosecuting  a  suit  upon  the 
bond,  and  may  recover  satisfaction  for  the  injury  done  him. 
In  similar  cases  relative  to  sheriffs,  the  State  laws  provide  ex- 
pressly  that  the  bond  may  be  sued  by  individuals  sustaining 
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injury^  and  it  would  be  pradent  to  amend  the  act  of  Congress 
by  a  new  clause  of  the  purport  enclosed^  to  be  added  to  the 
27th  section.  • 

I  am,  very  respectfiiUyi  sir^  your  most  obediedt  servant, 

CHARLES  LEB. 
To  Oliy£r  Wolcott,  Esq., 

Secretary  of  the  Tyeasury. 
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LEVI  LLXCOLN,  OP  MASSACHUSETTS: 

APPOINTED  MARCH  6,  1801. 


CONFIRMATION  OP  CERTAIN  GRANTS  IN  INDIANA. 

The  gorernor  cannot  be  jiutified  in  conirming  any  of  the  unauthorized  grants  j 
unless  actual  iraproyementa  were  made  under  them  previous  to  the  3d  of 
March,  1791;  nor  can  he  by  law  be  justified  in  making  a  discrimination  be- 
tween the  persons  still  holding  their  original  grants,  and  those  who  have  had 
such  grants  confirmed  by  former  governors,  or  who  have  purchased  under 
such  confirmation,  and  made  improvements,  unless  such  improvements  were 
made  previous  to  the  said  9d  of  March. 

Washtnoton,  December  29, 1801. 

Sm:  In  answer  to  your  note  enclosing  a  letter  from  the  gov- 
ernor of  the  Indiana  Territory,  permit  me  to  state  opinions 
lespecting  the  subject,  which  are  the  result  of  attention  and 
consideration.  The  provisions  of  the  act  of  the  3d  of  March, 
1791,  (which  is  very  incorrect,  and  out  of  which  the  governor's 
questions  arise)  have  a  reference  to  matters  which  were  ob* 
jecta  of  the  resolve  of  Congress  of  June  20th,  1T88.  Tliis  re- 
solve  confirms  to  the  ancient  settlers  of  the  Territory,  who 
had  professed  themselves  citizens  of  the  United  States,  the 
land  which  they  possessed  on  or  previous  to  1783,  and  which 
had  been  allotted  to  them  according  to  the  laws  and  usages  of 
the  government  under  which  they  had  respectively  settled. 
The  resolve  also  provides  for  the  donation  of  an  additional  400 
acres  of  Iknd  to  each  fiimily  which  was  then  (on  the  20tA  of 
June,  1788)  living  at  certain  villages  within  the  Territory;  but 
they  were  not  to  alienate,  or  to  have  a  title,  until  there  had 
been  a  residence  of  at  least  three  years  within  the  district, 
subsequent  to  the  allotment  of  the  same  land.  Here  is  de- 
scribed a  second  set  of  persons  who  were  to  hold  land  under 
this  resolve,  namely,  those  who  lived  at  certain  villages  on  June 
20lA,  1788. 

The  Isl  sectioB  of  the  law  of  the  3d  of  March,  1791,  give» 
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400  acres  of  land  to  each  person  who>  in  1783,  was  a  head 
of  a  family,  either  at  Vincennes  or  at  Illinois,  and  who,  after 
1783,  moved  from  one  of  those  places  to  the  other;  and  the  gov* 
ernment  is  directed  to  cause  such  land  to  be  laid  out  accord- 
ingly. This  third  set  of  persons  is  described  by  the  place 
they  lived  at  in  1783  as  heads  of  families,  and  by  the  place 
they  afterwards  moved  to  previous  to  the  3d  of  March,  179l« 

The  2d  section  of  the  law  secures  to  such  heads  of  fitmilics 
who,  in  1783,  lived  either  at  Yincennes  or  Illinois,  and  who, 
after  1783,  removed  without  the  limits  of  the  Territory  ^  the  do- 
nation of  400  acres  of  land,  made  by  the  resolve  of  Congress  of 
the  20th  of  June,  1788.  By  mistake,  this  resolve  of  Con- 
gress is  referred  to  as  of  the  29th  of  August.  The  governor, 
on  application,  is  directed  to  cause  such  land  to  be  laid  out  to 
such  heads  of  families  and  their  heirs;  and  also  to  cause  to  be 
laid  off  and  confirmed  to  such  persons  the  several  tracts  of  land 
which  they  may  have  possessed,  and  which,  before  1783,  may 
have  been  allotted  to  them  according  to  the  laws  and  usages 
of  the  government  under  which  they  respectively  settled.  The 
first  part  of  this  section  of  the  law  extends  the  benefit  of  the 
resolve  (which  confirmed  the  donation  of  the  400  acres  to  per- 
sons living  at  certain  villages  in  1788)  to  such  persons  as 
lived  there  in  1783,  and  who  afterwards  removed  without  the 
Territory,  and  makes  a  fourth  description  of  characters. 

The  fifth  and  last  description  of  persons,  by  the  4th  section 
of  the  law,  are  those  who  had  on  the  1st  of  March,  1771,  ae* 
tuoMy  improved  or  cultivated  land  either  at  Yincennes  or  at 
Illinois,  under  a  stgaposed  grant  of  the  same  by  any  command- 
ant or  court  claiming  authority  to  make  such  grant;  to  which 
persons  who  made  the  improvement,  or  to  their  heirs,  the  gov- 
ernor is  empowered  to  confirm  such  lands,  or  such  paft  of  them 
as  he  may  think  to  be  proper,  not  exceeding  to  any  one  per- 
son 400  acres. 

The  four  first-mentioned  classes  of  persons  who  are  entitled 
to  grants,  confirmations,  or  the  laying  off  of  lands  in  the  Ter- 
ritory, are  clearly  designated  by  marked  descriptions  in  the  law 
under  which  they  claim. 

The  4th  section  of  the  law  of  the  3d  of  March  contemplates 
the  creating  and  vesting  a  title  to  land  in  a  description  of  per^ 
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sons  who  bad  no  previous  title  to  the  same  land;  and  they 
are  those  persons  only,  their  heirs  or  assigns,  who  had,  pre- 
Tious  to  the  said  3d  day  of  Afarch,  actually  improved  or  culti- 
vated under  some  supposed  grant  by  some  commandant  or 
court  claiming  authority  to  make  the  same,  but  who  in  &ct 
had  no  such  authority.  Most  clearly  none  but  such  who  had 
actualiy  made  improvements  previous  to  the  3d  of  March  afore- 
said, under  authorized  grants  as  aforesaid,  and  their  heirs  and 
assigns,  can  claim  by  the  operation  of  this  section  of  the  law. 
Those  who  claim  a  benefit  of  this  law  must  bring  themselves 
within  the  provisions  of  it.  If  they  have  other  or  independent 
titles,  they  are  not  affected  by  it.  From  a  careful  inspection  of 
the  deed  of  cession  by  the  State  of  Virginia  to  the  United 
States,  and  of  the  terms  on  which  they  accepted  of  the  same, 
nothing  can  be  found  which  will  in  any  degree  enlarge  the 
operation  of  the  above-mentioned  law,  or  in  any  way  affect  it. 
The  clause  in  the  act  of  cession  declaring  ^^that  all  the  inhabit' 
anis  of  this  antniry  shall  be  cmifirmed  in  their  titles  and  pos- 
9essionSy^^  and  the  terms,  ^^according  to  the  laws  and  usages  of 
the  government  under  which  they  had  respectively  settled, ' '  must, 
from  comparing  one  part  of  the  law  and  deed  with  the  other, 
fiom  the  subject-matter,  the  nature  of  the  transaction,  and  on 
obvious  legal  principle^  be  understood  to  mean  legal  titles  and 
possessions,  and  authorized  usages. 

It  is  therefore  clear  that  the  governor  cannot  be  justified  in 
confirming  any  of  the  unauthorized  grants,  unless  actual  im- 
provements were  made  under  them  previous  to  the  3d  of 
March,  1791;  nor  can  he  by  law  be  justified  in  making  a  dis- 
crimination between  the  persons  still  holding  their  original 
grants,  and  those  who  have  had  such  grants  confirmed  by 
former  governors,  or  who  have  purchased  under  such  confirma- 
tion, and  made  improvements,  unless  such  improvements  were 
made  previous  to  the  3d  of  March.  The  governor,  in  making 
the  confirmation,  exceeding  his  authority,  his  act  was  a  nul- 
lity, and  could  not  create  a  right,  or  alter  the  explicit  provis- 
ma  of  law. 

In  respect  to  the  granting  patents  of  the  land  in  question,  I 
am  inclined  to  think  they  will  be  unnecessary  for  those  per- 
sons claiming  under  the  first  section  of  the  act  of  the  3d  of 
.    7 
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March.  The  right  to  400  acres  is  created  by  ibe  mere  opera- 
tion of  the  act  itself;  and  wh^n  the  governor  has  caused  it  to 
be  laid  out  in  pursuance  of  the  same  act^  the  title  will  be  com* 
plete.  Deeds  or  patents  may  be  necessary  for  the  residue  of 
the  land.  The  resolve  of  June,  1786,  making  die  donation  of 
400  acres,  provides  that  no  person  obtaining  the  possession 
thereof  under  the  description  shall  have  power  to  alienate^ 
until  he  or  she,  or  his  or  her  heiis,  shall  have  rcisided  at  least 
three  years,  from  the  time  of  such  distribution,  within  that  dis- 
trict; andy  at  the  end  of  vMch  period^  every  such  resident  shall 
cbtain  a  title  to  the  reserved  lot;  and  all  lots  not  thus  ccfweyed 
to  residents  shall  revert  to  the  United  States.  A  provision  for  a 
deed  or  patents  seems  to  be  implied  by  the  force  of  the  above>- 
recited  terms;  and  as  the  title  depended  on  a  three  years'  resi" 
dence,  a  matter  in  the  country,  there  was  a  necessity  of  a  de* 
cision  on  that  fitct,  and  of  some  instrument  containing  tlie 
proof  of  it. 

The  2d  section  of  the  act  of  the  3d  of  March  recognises  and 
extends  the  above  grant,  and  directs  the  governor  to  cause  it  to 
be  laid  out,  &c.;  and  also  to  cause  to  be  laid  off  and  can* 
Jlrmed  to  persons  who  had  had  lands  allotted  to  them  acocnrd* 
ing  to  the  laws  and  usages,  &c.  This  act,  directing  the  thing 
to  be  done,  does  not  point  out  the  mode  of  confirming;  nor  doe9 
it  alter  the  mode  of  giving  the  title  to  the  400  acres,  as  provided 
for  by  the  said  resolve:  of  course,  it  would  be  left  te  pursue 
that  mode. 

I  am  doubtful  whether  the  grant  of  small  tracts  of  land  to 
individuals,  for  personal  accommodation,  on  our  frontievs,  either 
as  a  compensation  for  past  sufierings,  dangers,  or  services,  or 
as  inducements  for  their  continuing  in  the  double  capacity,  as 
it  were,  of  military  defenders  and  agricultunyi  snbduers  of  the 
soil  on  the  frontiers,  is  within  the  meaning  and  policy  of  the 
stamp  act,  requiring  four  dollars  for  every  gnmt  or  patmt  of 
land  under  the  seal  and  authority  of  the  United  States,  with 
the  exception  of  lands  granted  fbr  military  services. 

As  the  several  governors  and  others  have  entertained  different 
opinions  and  gone  into  different  practices  touching  the  sub- 
ject-matter of  this  letter,  I  have  been  induced  to  be  thus  par* 
ticular,  and  to  recite  the  laws  and  the  fiRCts  on  which  I  have 
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formed  my  opioions,  that,  if  they  aie  iacorrect,  it  may  appear 
ia  which  way  the  error  tcM>k  place. 

With  great  respect^  dtc.^  d&c.^ 

LEVI  LINCOLN, 
Momey  Chnend  UnUed  States. 
To  the  Sbcrexabt  of  Stat&. 


GOVERNMENT  LIABILirY- 

The  goTernment  is  not  bound  to  tatiafy  a  jtulgment  for  damages  recovered 
against  its  agent,  when  it  ie  not  made  to  appear  that  the  property  for  which 
theauit  was  brought  came  hito  his  hands  as  such  agent,  and  where  the  aTails 
of  the  property  were  retained  by  him  and  were  sniRcient  to  indemnify. 

Two  resolves  of  Congnss  conunented  upon  and  explained. 

Wa8hin<3Ton,  January  21, 1802. 
Sir:  I  yesterday  received  yours,  covering  a  letter  dated  the 
16th  instant,  from  Mr.  Bingham's  agent,  respecting  the  judg- 
ment lately  recovered  by  Cabot,  and  also  agaiust  him,  for  the 
proceeds  of  the  cargo  of  the  brig  Hope.  The  agent  had  previ- 
ously sent  me  a  similar  letter,  with  a  printed  statement  of  the 
case.  On  the  last  trial,  which  was  the  review  of  a  former 
one,  the  plaintiffs  recovered  $34,630  25,  which  is  $2,860  less 
than  was  recovered  on  the  former  trial.  I  expected,  before 
this  time,  to  have  learned,  as  matter  of  fact,  the  principles  on 
which  the  question  of  damages,  or  rather  the  quantum,  was 
ascertained.  It  is  obvious,  however,  from  the  nature  of  the 
case,  the  state  of  the  pleadings,  and  the  circumstances  attend* 
ing  the  actions,  that  the  jury  were  instructed  by  the  court  to 
make,  and  that  they  actually  made,  the  proceeds  of  the  cargo 
received  by  Mr.  Bingham,  with  the  interest  thereof,  the  meas- 
ure of  the  damages  assessed  against  him;  making,  however, 
reasonable  deductions  for  expenses  and  disbursements.  The 
action  was  in  form  an  equitable  one,  it  being  for  money  had 
and  received.  By  an  agreement  of  all  the  parties  concerned, 
the  special  matters  were  permitted  to  be  given  in  evidence  under 
the  general  issue;  none  were  excluded;  the  parties  were  at 
large  in  the  trial,  on  the  common  principles  of  justice  and 
equity;  and  nothing  more  can  be  presumed  to  have  been  recov- 
ered than  the  plaintiffs,  in  fidmess  and  good  conscience,  were 
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entitled  to.  I  am  satisfied  the  United  States  ought  not  to  be 
any  further  concerned  in  lawsuits  on  this  subject;  and  before 
they  pay  the  $34^630  25  which  is  now  demanded  as  an  in- 
demnification to  Mr.  Bingham^  they  ought  carefully  and  fairly 
to  examine  the  grounds  and  the  principles  on  which  the  demand 
is  placed.  The  representations  which  Mr.  Bingham  has  uni- 
formly made  of  the  proceeds  of  the  cargo  coming  into  his  hand^ 
regularly,  as  the  agent  of  the  United  States^  and  of  its  being 
neutral  property,  not  turning  out  eventually  to  be  correct,  have 
betrayed  our  government  already  into  much  trouble  and  ex* 
pense.  Had  he  possessed  the  property  regularly,  as  agent, 
government  certainly  ought  to  have  indemnified  him  from  the 
cost  of  defending  any  suit  which  might  have  been  brought 
against  him.  Nothing  could  ever  have  been  recovered  against 
him.  The  proof  of  his  agency  in  that  particular  would  have 
barred  the  action.  The  judgment  for  damages  is  a  legal  proof 
that  he  had  not  sufiicient  authority  from  the  United  States  to 
take  the  property  as  their  agent,  and,  of  course,  that  they  were 
not  in  strictness  bound  to  indemnify.  It  is  understood,  also, 
that  the  courts  which  have  repeatedly  tried  the  cause,  and 
the  counsel  who  have  been  concerned  in  the  management  of 
it,  have  always  been  of  the  opinion  that  there  were,  originally, 
on  the  face  of  the  papers,  and  the  aspect  of  the  transactions, 
strong  reasons  to  doubt  the  neutrality  of  the  cargo — or  at  least 
such  as  were  sufficient  to  induce  caution.  If  there  has  beea 
reasonable- circumspection  by  Mr.  Bingham  in  his  disburses 
ments  and  in  furnishing  the  proper  evidence,  and  if  he  has 
been  indemnified  from  the  cost  of  defending  such  suits  as  it 
has  been  proper  fi>r  him  to  defend  against,  it  is  difficult  to  per- 
ceive on  what  principles  he  can  claim  an  exemption  from  satis- 
fying the  judgment  which  has  been  recovered  against  him;  or 
how  he  can  demand  of  government  their  aid,  unless  they  have 
expressly  promised  it. 

Mr.  Bingham,  in  his  letter  of  2d  of  February,  1779,  ex- 
pressly states  the  cargo  of  the  brig  Hope  to  be  neutral  property; 
that  the  cargo,  being  flour,  was  much  wanted  in  the  island;' 
that  he  should  sell  it;  and  that  the  sales  would  be  more  ad- 
vantageous there,  than  in  Europe,  to  the  concerned.  The 
recited  facts  disclose  the  view  in  which  the  transaction  was 
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exhibited  to  government,  at  an  early  pertod;  and  also  raise  a 
strong  presumptioa  that  the  cargo,  being4VM0  barrels  of  flour, 
sold  weH,  at  the  market  price^  when  it  xv^as  >» 'great  demand, 
and  of  course  without  a  loss.  It  is  understood^lihat  the  pro* 
ceeds  of  the  sales,  on  the  trial,  were  ascertainGU*'x  the  testi- 
mony of  a  Mr.  Lowell,  a  reputable  gentleman  of  the  law,  who 
swore  that  Mr.  Bingham  acknowledged  to  him,  in  <;oj(veT^tion 
on  the  subject,  that  he  sold  the  flour  at  144  livres  per'biiy^. 
Th«re  was  other  evidence  to  prove  that  the  flour  was,  itiSBfikj 
or  might  have  been,  sold  for  about  this  price  by  Mr.  Bingham;/ 
Let  it  be  remarked,  if  this  was  not  the  market  price,  or  the 
trae  price,  (by  which  he  ought  to  be  bound,  as  he  has  long 
been  in  the  possession  of  Mr.  Lowell's  evidence,  and  knew 
that  it  was  lised,  and  relied  on,  in  the  first  trial,)  he  would 
have  procured  evidence  to  have  controled  it. 

The  resolves  rested  on  by  Mr.  Bingham  passed  June  20, 
1800,  [1780,]  on  a  memorial  of  bis,  representing  the  attaich- 
ment  of  his  property  by  two  suits  which  were  then  pending. 
By  the  first  of  these  resolves.  Congress  binds  the  government 
to  defi^y  all  the  expenses  ^  which  Mr.  Bingham  might  be  put 
to,  by  reason  of  the  suits  then  pending,  or  which  might  there- 
after be  brought  against  him  in  the  State  of  Massachusetts, 
on  account  of  the  brig  Hope,  or  her  cargo.  By  the  second, 
Congpess  pledged  themselves  to  pay  all  such  sums  of  money, 
with  costs  of  suit,  as  might  have  been  recovered  against  the 
said  Bingham,  in  either  or  both  of  the  said  actions.  Bing- 
ham's property  was  then  held  from  him,  under  an  attachment, 
by  these  suits.  It  was  not  safe  to  pay  the  proceeds  of  the  sales 
of  the  flour  to  the  plaintiffs  in  those  actions,  or  to  any  other 
claimants,  until  it  had  been  determined  by  law  that  they  were 
entitled  to  it.  It  was  hard,  in  the  mean  time,  if  Mr.  Bingham 
had  acted  &irly  as  the  agent  of  the  United  States,  that  the 
expense  of  determining  to  whom  property,  which  bad  been 
placed  in  his  hands  in  the  course  of  this  agency,  ought  to  be 
delivered,  should  be  borne  by  him.  And  until  this  determina* 
tion  was  had,  it  was  injurious  to  have  the  property  held  under 
the  attachments.  The  only  object  of  the  second  resolve  is,  to 
discharge  this  property  from  the  attachment;  and  as  this  could 
not  be  done  but  by  giving  security  equal  to   the  property 


Digitized  by  CjOOQIC 


102  HON,  LEVI  LINCOLN 

Governor  of  tKe  Northwestern  Territory. 

attached,  Congress  \ordisred  their  navy  board  to  give  such 
security.  As  Bis^^I^di  recovered  in  these  actions,  the  resolve 
has  had  its  effeoij  'lidthiDg  ftirtb^  can  be  demanded  under  it* 
Th^  expens^j^vliich  Congress  bound  themselves  to  de&ay 
by  the  first'sQrfolve,  which  might  be  occasioned  by  any  suits 
a/terwvdbs  'bfought,  must  be  considered  to  be  similar  lo  those 
wbieh  m^  were  to  pay  arising  from  the  then  depending  suits; 
theji&'J^xpenses  could  not  be  considered  as  extending  to  the 
co^^^iiid  damages,  because  they  ane  provided  for  in  the  second 
\ljw61ve. 

•/  The  reason  and  equity  <^  the  case  can  never  extend  the 
'  ^ecm  expensea  to  mean  anything  further  than  the  money  ex- 
pended in  and  about  a  suit,  other  than  what  may  be  necessary 
to  satisfy  a  judgment  for  damages;  which  judgment  fordam<- 
ages  could  never  have  been  given  against  Bingham,  but  on  the 
idea  of  his  possessing  himself  of  the  proceeds  of  the  cargo  out 
of  the  regular  course  «f  his  agency.  And  in  no  event,  be 
being  indemnified  for  these  ex:penses,  can  he  be  injured^  The 
lelaioing  in  bis  own  hands  the  proceeds  of  the  sales  of  the 
flour,  and  these  actual  proceeds,  with  reasonable  deductions 
for  expenses,  being  the  measure  of  the  damages  recovered 
against  him,  he  has  in  his  own  hands  what  roust  be  considered 
as  sufficient  to  satisfy  these  damages,  and  of  course  is  eom- 
pletely  indemnified.  I  am  therelbfe  inclined  to  think  that 
government  are  not  bound,  and  that  they  ought  not  to  pay  the 
judgment  which  has  been  recovered  against  Bingham;  and 
that  they  ought  not  to  be  at  any  further  expense  on  this  subject^ 
excepting  to  deiray  the  expense  already  incurred  as  above  ex- 
plained. It  is  known  a  different  opinion  has  been  given  oo 
this  subject,  and  this  is  therefore  given  with  great  deference. 
I  have  the  hon<^r,  &c.,  &c., 

LEVI  LINCOLN. 
To  the  Secretary  of  Statx* 


GOVERNOR  OP  THE  NORTHWESTERN  TERRITORY. 

The  authority  of  making  appointxneDU  ia  expressly  given  to  the  governor  in 
cases  in  which  it  is  not  otherwiae  directed,  and  positive  provisions  are  not 
abridged  by  imputation. 
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It  has  been  the  piaclice  of  the  Preaident  to  appoint  the  three  judges  provided 
for  in  the  ordinance,  having  common  law  jurisdiction,  froni  an  implied  power; 
yet  as  the  implication  does  not  extend  beyond  the  three,  the  governor  is 
jaea&Bi  in  his  appoinoaent  df  all  judges  and  officers. 

Washington,  Psbruary  2, 1802, 
Sir:  After  the  utmost  attention  which  I  have  been  able  to 
pay  to  the  questions  respecting  the  Northwestern  Territory, 
which  you  did  me  the  honor  of  submitting  to  my  considera- 
tion, there  is  a  difficulty  in  giving  a  decisive  answer.  I  can 
find  no  grounds  or  principles  for  a  very  confident  decision  in, 
or  out  of,  the  ordinance  for  the  establishment  of  that  govern- 
ment. Nothing  can  be  collected  to  aid  the  inquiry  from  the 
acts  by  which  similar  governments  in  other  territories  have 
been  established,  or  from  the  journals  of  the  proceedings  of  the 
Assembly  and  the  governor  of  this  Territory,  although  some 
of  these  very  questions  have  been  the  subjects  of  zealous 
debate. 

The  Territory  is  as  yet  considered  to  be  under  what  is  called 
its  temporary  government,  by  the  ordinance.  That  expressly 
provides  that  all  magistrates  and  other  civil  officers  shall, 
during  the  continuance  of  the  temporary  government,  be  ap- 
pointed by  the  governor j  unless  otherwise  therein  directed.  It 
also  ordained  that  there  should  be  a  court  appointed,  to  consist 
of  three  judges,  who  shall  have  a  common-law  jurisdiction,  and 
reside  in  the  district;  and  expressly  that  Congress  should 
appoint  the  governor,  the  secretary,  and  all  military  general 
oOicers.  In  the  twelfth  paragraph  of  the  ordinance,  it  is  said 
the  governor,  judges,  legislative  council,  secretary,  and  such 
other  officers  as  Congress  shall  appoint  in  the  district,  shall  take 
an  oath,  &c.  In  this  direction  for  taking  the  oath  of  office, 
there  is  a  strong  implication  of  the  right  of  Congress,  or  rather 
of  the  President,  to  appoint  these  three  judges;  and  I  am 
infornsed  this  has  been  the  practice.  Independent  of  this  prac- 
tice, upon  the  mere  construction  of  the  ordinance,  I  should 
have  hesitated  in  deciding  against  the  right  of  the  governor  to 
liave  made  even  these  appointments.  The  authority  of  making 
appointments  is  expressly  given  to  the  governor  in  all  cases  in 
which  it  is  not  otherwise  directed,  and  express  positive  pro- 
visions are  not  usually  abridged  by  implications.    As  this  im- 
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plication  does  not  necessarily  extend  beyond  the  three  judges 
before  named,  I  am  inclined  to  think  the  governor  is  justified 
by  the  ordinance  in  his  appointment  of  all  other  judges  and 
officers. 

It  is  provided  by  the  seventh  paragraph  of  the  ordinance, 
that  the  governor,  previous  to  the  organization  of  the  General 
Assembly,  shall  appoint  such  magistrates,  and  other  civil  of- 
ficers, in  each  county  and  township,  as  he  shall^m/  necessary 
for  the  preservation  of  the  peace  and  good  order  in  the  same; 
and  that,  after  the  General  Assembly  shall  be  organized,  the 
powers  and  duties  of  magistrates,  and  other  civil  ofilcers,  shall 
be  regulated  and  defined  by  the  Assembly.  After  the  &rma- 
tion  of  the  General  Assembly,  they  are  to  determine  what  pow- 
ers and  duties  are  necessary  to  be  exercised  in  existing  counties 
and  townships,  and  to  define  and  regulate  tlie  same,  for  the 
preservation  of  peace  and  good  order:  this  seems  to  involve  the 
necessity  of  their  determining  what  description  of  magistrates 
and  officers  should  possess  these  powers  and  discharge  those 
duties.  They  having  done  this,  the  governor  is  to  make  the 
appointments.  The  provision  in  tliis  paragraph  appears  to  me 
to  amount  to  this:  that,  before  the  General  Assembly  was  or- 
ganized, the  governor  was  to  appoint  such  officers  as  he  might 
judge  to  be  necessary;  afterwards,  9t/cA  as  the  legislature  should 
judge  to  be  necessary. 

The  eighth  paragraph  of  the  ordinance  provides,  that,  for  the 
prevention  of  crimes,  the  laws  to  be  adopted  or  moik  shall  have 
force  in  all  parts  of  the  district;  and,  for  the  execution  of  pro- 
cesses, civil  and  criminal,  that  the  governor  should  make  proper 
divisions,  and  from  time  to  time,  as  circumstances  should  re- 
quire,  lay  out  such  parts  of  the  district,  in  which  the  Indian  title 
shall  have  been  extinguished,  into  counties  and  townships; 
subject,  however,  to  such  alterations  as  may  thereafter  be  made 
by  the  legislature.  The  authority  which  the  ordinance  gives  to 
the  legislature  is,  in  general  terms,  to  make  laws  in  all  cases 
for  the  good  government  of  the  district,  not  repugnant  to  the 
principles  and  articles  of  the  ordinance. 

The  laying  out  of  counties  and  towns  are  usually  considered 
as  legislative  acts,  and,  in  the  present  instances,  must  be  con- 
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sidered  as  appertaining  to  the  legislature ,  unless^  by  a  proper 
construction  of  the  ordinance,  it  is  secured  to  the  governor.  It 
being  once  confessedly  vested  in  him,  and,  by  general  terms, 
implying  no  limitation  in  point  of  time,  the  authority  must  be 
considered  aa  still  remaining  in  him,  unless  it  is  taken  av^ay 
expressly,  or  by  some  strong  implication,  or  by  some  unfore- 
seen change  of  the  subject-matter  upon  v^bich,  or  of  the  cir- 
cumstances under  which,  the  power  is  exercised.  The  civil 
and  criminal  processes,  the  execution  of  which  was  to  be  the 
means  of  preventing  crimes  and  injuries,  and  which  was  to  be 
effected  by  a  division  of  the  described  parts  of  the  district  into 
counties  and  townships,  are  recognised  by  the  ninth  paragraph 
of  the  ordinance  to  be  such  as  should  originate  under  made  as 
well  as  under  adopted  laws;  and  if  so^  it  implies  a  power  in  the 
governor  to  lay  out  counties  and  towns,  after  the  <jleneral  As- 
sembly were  sufficiently  organized  for  the  making  of  laws. 
This  construction  of  the  eighth  paragraph  is  in  some  degree 
confinned  by  the  express  limitations  of  the  governor's  power 
contained  in  the  fifth  and  seventh,  as  there  was  the  same  rea- 
son  for  being  explicit  in  the  first  as  in  the  two  last,  if  the  same 
thing  was  intended.  It  to  my  mind  appears  to  be  further  con- 
firmed by  an  express  power  being  given  to  the  legislature  to 
alter  such  townships  and  counties  as  shall  have  been  laid  out. 
On  the  idea  of  the  authority  to  lay  out  counties  being  vestedf 
in  the  governor,  after  the  formation  of  a  legislature,  this  was 
necessary;  otherwise,  not. 

The  ordinance  provides,  that,  in  case  of  the  death  or  removal 
irom  office  of  a  representative,  the  governor  shall  issue  a  writ 
to  the  county  or  township  for  which  he  was  a  member,  to  elect 
another  in  his  stead.  1  perceive  no  question  on  the  governor's 
transactions  respecting  the  election  of  representatives,  as  re- 
turned by  the  secretary,  excepting  in  reference  to  Meigs,  who 
is  said  to  have  left  the  Territory.  If  he  had  not  resigned  pre- 
vious to  the  issuing  of  the  writ  for  the  election  of  a  represent- 
ative in  his  stead,  I  conceive  the  writ  must  be  considered  as 
issuing  illegally.  Knowing  that  some  very  respectable  gentle- 
men are  decidedly  of  the  opinion  that  the  governor  has  no  right 
to  lay  out  counties  under  the  ordinance,  I  have  slept  many 
m'ghts  on  my  first  impression  on  the  subject;  and  am  still  in- 
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clined  to  the  opioion  I  have  above  expressed^  nbtwithstaiidLag 
anything  I  have  been  able  to  learn  xespecting  the  matter. 
I  have  the  honor^  &c.^  d&c, 

LETI  LINCOLN. 
To  the  Prbsident  of  the  Unftbd  States. 


00MPENSA110N  FOlt  SEIZURE. 

Where  a  veseel  alleged  to  be  Daniah  property  was  seized  as  French  property, 
on  the  south  side  of  the  island  of  St.  Domingo,  and,  whilst  waiting  examina- 
tion under  the  protection  of  the  American  flag,  was  seized  by  a  Biitish  armed 
ship  and  taken  into  Janudoa,  and  there  condemned,  and  a  daim  siade  by  the 
Danish  subject  upon  the  government  for  compensation,  it  was  decided  that 
the  first  captors  were  not  liable  for  the  first  capture  and  detention  long  enough 
for  examination,  nor  for  the  second  capture;  and  that  the  government  of  the 
CJnited  States  is  not  bound  for  the  unlawful  captures  of  its  •subjects. 

Washington,  March  11, 1802. 

Sir:  The  vessel  Mercator,  alleged  to  be  Danish  property,  and 
for  the  capture  of  which  a  claim  is  now  made  on  the  United 
States,  was,  by  the  armed  schooner  Experiment,  belonging  to 
the  United  States,  seized  on  the  14th  of  May,  1800,  on  the 
south  side  of  the  island  of  St.  Domingo,  as  French  property. 
A  piizemastet  was  put  on  board,  and  she  was  ordered  to  pro- 
ceed  to  Commodore  Talbot,  then  lying  off  Cape  Frany ois,  as 
is  said,  for  examination.  On  her  way,  in  about  six  hours  after 
the  capture  by  the  Experiment,  the  Mercator  was  seized  and 
carried  into  Jamaica  by  the  General  Simcoe,  a  British  armed 
ship.  When  she  was  thus  seized,  she  was  sailing  under  the 
protection  of  the  American  flag.  The  prizemas^ter  protested 
against  this  procedure  in  the  island  of  Jamaica;  notwithstand- 
ing, the  vessel,  with  her  general  cargo,  was  condemned  there 
as  lawful  prize  to  the  use  of  the  commander,  officers,  seamen^ 
&c.,  of  the  British  ship  which  captured  her. 

T];ie  cause  of  condemnation  does  not  appear  from  the  decree 
of  condemnation  in  the  court  of  admiralty.  A  copy  of  the  record 
states  that  an  appeal  was  claimed  by  the  owner  of  the  prize, 
and  granted.  These  are  the  principal  facts  contained  in  the 
papecs.  The  reasons  for  the  first  c^  the  second  capture,  for  the 
condemnation,  for  the  appeal,  or  for  the  non-prosecution  of  the 
appeal,  are  not  stated.    There  is  no  circumstance  separate  from 
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the  decision  of  the  admiralty  court  by  which  it  can  be  deter« 
mioed  that  either  of  the  seizures  vas  justifiable;  the  legal  pre^ 
sumptions  are,  however^  in  &vor  of  them. 
The  general  questions  which  |»esent  themselves  are: 

1.  Has  a  Danish  subject  a  right/ according  to  the  laws  of 
nations,  to  demand  a  compensation  for  any  damage  resulting 
fiom  the  first  seizure  and  detention? 

2.  If  he  has,  is  his  claim  on  the  captain  of  the  Experiment, 
or  on  the  United  States  ? 

3.  If  on  the  captain,  in  case  of  his  absconding  or  being  in* 
solTent,  aie  the  United  States  responsible? 

It  is  true,  by  the  law  of  nations,  if  the  citizens  of  one  State 
do  an  injury  to  the  citizens  of  another,  the  government  of  the 
o&nding  subject  ought  to  take  every  reasonable  measure  to 
canse  reparation  to  be  made  by  the  offender.  But  if  die  of* 
fender  is  subject  to  the  ordinary  processes  of  law,  it  is  beUeved 
this  principle  does  not  generally  extend  to  oblige  the  govern- 
ment  to  make  sattt&ction  in  case  of  the  inability  of  the  of* 
fender. 

It  is  clear,  from  the  situation  in  which  the  captured  vessel 
vas,  that  the  captain  of  the  Experiment  was  justifiable  in  seiz* 
log  her,  and  detaining  her  long  enough  ibr  an  examination  in 
a  reasonable  manner.  There  might  have  been  probable  cause 
for  a  seizure  and  detention,  or  for  sending  her  to  the  commo- 
dore^  (part  of  whose  squadron  the  Experiment  was;)  and  yet  no 
cause,  from  the  examination,  for  sending lier  in.  If,  therefore, 
the  Experiment  was  justifiable  in  sending  its  prize  to  the  com- 
modore, it  could  not  become  tortious  and  liable  from  the  legal 
or  illegal  subsequent  conduct  of  the  British.  It  can  never  be 
considered  as  unreasonable  or  wrong,  when  a  seizure  is  made 
by  a  small  vessel  belonging  to  a  squadron  on  the  same  station, 
to  send  the  prize  to  the  oonmiodore  in  the  neighborhood  for 
examination.  The  measure  is  presumed  to  be  in  favor  of  a 
fair  result  on  the  examination.  If  the  Danish  subject  has  sus- 
tained an  injury,  or  has  cause  of  complaint^  it  is  against  the 
British.  The  first  captors  are  not  liable  for  the  conduct  of 
the  second;  much  less  their  government.  The  first  seizure 
did  not  expose  to  the  second;  it  pught  to  have  secured  against 
it.    On  general  principles,  the  Danish  subject  ought  to  resort 
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to  the  British  captors  for  his  compensation;  and  the  rather^  as 
this  would  be  in  pursuance  of  the  princijies  on  which  their 
own  courts  decide  under  similar  circumstances. 

But,  admitting  the  American  captor  liable:  on  a  lengthy  and 
critical  research,  I  can  find  no  principle  of  the  law  of  nations^ 
or  adjudication,  by  which  the  government  is  bound  to  answer 
in  the  first  instance  for  the  unlawful  captures  of  its  subjects, 
or  become  so  from,  their  insolvency  or  avoidance.  Governments 
will  sometimes,  from  policy,  and  under  the  special  circum- 
stances of  the  case,  cause  a  reparation  for  injuries  done  by  their 
subjects  to  others.  But  this  is  not  considered  to  be  within  the 
great  and  obvious  principles  of  national  right. 

It  may  be  further  observed,  in  reasoning  on  this  case:  if  the 
captured  vessel  or  her  cargo  was  condemned  as  French  prop- 
erty, that  of  itself  is  <5onclusive  evidence  of  there  having  been 
probable  cause  for  the  seizure  and  detention  by  the  Experiment; 
if  on  account  of  an  illegal  trade,  which  was  detected  by  reason 
of  the  American  detention,  yet  it  is  conceived  the  first  captor  is 
answerable  for  those  consequences  alone  whieh  would  have 
resulted  from  his  conduct,  on  the  supposition  of  a  fair  trade 
and  regular  papers,  and  not  for  those  arising  from  the  concealed 
tortious  acts  of  the  complainant. 

Under  all  the  circumstances  of  this  case,  I  am  of  the  opinion 
that  the  United  States  ought  not  to  interfere,  unless  it  be  to  aid 
the  sufferer,  by  their  weight,  in  his  application  to  the  British 
government;  the  condemned  property  being  taken  out  of  their 
hands. 

I  have  the  honor,  d&c,  &c.y 

LEVI  LINCOLN. 

To  the  Secretary  op  State. 


SPANISH  GRANTS  IN  MISSISSIPPI, 

Grants  ma4e  by  the  Spanish  government,  after  the  ratification  of  the  treaty  by 
which  the  land  was  ceded  to  the  United  States,  are  void;  and  though  a  patent 
were  dated  before,  unless  it  were  delivered  before,  it  fails  to  carry  the  title. 

And  although  primm  fade  every  deed  may  be  presumed  to  have  been  delivered  on 
the  day  of  its  date,  the  presumption  may  "be  removed  by  proof. 

Washington,  March  26,  1802. 
Sir:  In  answer  to  your  communications,  as  contained  in  the 
letter  of  the  district  attorney  of  the  Mississippi  Territory,  en* 
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closed  by  Gover&or  Claiborne^  respecting  claims  to  vacant  lands 
in  that  Territory^  I  can  state  little  more  than  general  principles, 
and  a  loose  opinion  on  the  described  cases. 

It  does  not  appear  from  the  letters  what  were  the  pleadings  in 
the  action,  in  which  evidence  of  fraud  in  the  dating  of  a  deed 
was  excluded;  what  was  particularly  in  issue;  why  it  was 
done;  whether  it  was  from  the  idea  that  the  evidence  was  not 
of  the  proper  kind,  or  the  best  which  the  nature  of  the  transac- 
tion admitted  of;  or  that  the  witnesses  were  considered  as  ia- 
competent,  from  being  interested  in  the  question  or  in  the 
case. 

Nothing  can  be  clearer  than  that  all  grants,  made  by  the 
Spanish  government  after  the  ratification  of  the  treaty  by  which 
the  land  was  ceded  to  the  United  States,  are  void.    A  claim- 
ant, who  had  in  fact  obtained  a  patent  or  a  title,  before  that 
time,  under  the  Spanish,  or  since  under  the  American  govern- 
ment, can  alone  bold  by  his  grant*    There  being  no  question 
of  a  right  by  mere  possession  in  the  way,  (and,  indeed,  such  a 
right  to  vacant  lands  can  never  exist  against  government,)  the 
only  question  is,  when  was  the  patent  granted?  not  when  was 
it  dated,  or  what  is  its  date?    The  delivery  of  a  deed  is  a  con- 
summating act,  by  which,  and  from  the  time  of  whicb,  it  takes 
effect  and  operates.   Its  delivery  may  be  before  or  after  its  date. 
An  ante-date,  a  subsequent  date,  or  no  date,  is  material  only  as 
proof  of  a  delivery;  until  which,  there  can  be  no  deed.    But, 
prima  faciey  every  deed  shall  be  intended  to  be  delivered  on 
the  day  of  its  date,  and  to  be  made  fairly  and  in  good  faith. 
The  presumptions  are,  however,  controlable  by  proof.    The 
execution  of  all  deeds  must  be  proved,  if  their  validity  is  ques« 
tioned.    Any  evidence  which  will  show  any  of  their  essential 
parts  to  be  different  from  what  they  are  presumed  to  be,  and  in 
&vor  of  a  third  person,  must  be  admissible.    Delivery  is  a 
matter  in  the  country,  and  an  indispensable  requisite,  to  be  es- 
tablished by  evidence  foreign  from  the  date  of  the  deed,  or 
anything  contained  in  it.    There  is  a  difficulty  in  conceiving 
how  evidence  to  this  point  could  be  excluded  by  the  Supreme 
Court.  The  warrants  of  surveys,  petitions,  certificates,  and  plats 
under  the  Spanish  government,  and  which  are  said  to  be  in  the 
offices  in  New  Orleans,  can  be  of  no  use  but  to  show  the  real 
time  of  a  patent's  being  granted.    Where  there  are  interfering 
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grants,  and  the  question  is  w^hich  was  first  made,  or  when 
they  were  respectively  made,  and  there  is  no  reigstry  or  record 
to  decide  it  by,  nor  any  statute  mode  of  ascertaining  the  mat- 
ter;  the  greatest  latitude  should  be  given  for  the  admission  of 
evidence,  and  especially  in  suppression  of  fraud. 

If  it  should  be  necessary  to  procure  evidence  in  possession 
of  the  Spanish  government,  1  should  suppose  an  application  by 
a  party  interested,  or  by  the  governor  of  the  Territory,  would 
be  abundantly  sufficient  for  that  purpose.  A  line  from  the  Span- 
ish minister  at  this  place,  on  the  subject,  may  be  useful.  This 
government  will  not  hesitate  to  aid  in  the  detection  of  fraud. 
And  none  will  pretend  that  a  Spanish  grant  of  land,  after  their 
right  to  it  ceased,  or  a  subsequent  deed  with  a  |H'ior  date, 
can  be  good  against  a  person  claiming  under  a  prior  deed  or  a 
rightful  grant. 

Mention  is  made  of  an  action  being  bought  by  one  Green 
against  the  United  States  for  the  recovery  of  public  lands  and 
buildings,  and  in  which,  afler  a  verdict  for  the  demandant, 
a  new  trial  has  been  granted.  It  is  not  perceived  how  an 
action  could  be  brought  against  the  United  States.  It  may 
hare  been  against  an  individual  possessing,  or  claiming  to  pos- 
sess, under  them.  As  no  case  is  stated,  I  do  not  see  how 
government  can  be  bound  by  any  verdict  which  may  be  given 
in  the  ca^,  nor  can  I  give  any  opinion  on  the  subject. 
I  am,  &c.,  &c., 

LEVI  LINCOLN. 

To  the  SsoRET^RT  OP  State. 


PATENTS  FOR  INVEIH'IONS. 
Pfttenta  for  inveiKioiui  are  confined,  by^  lftw»  to  citizene  of  the  United  States. 

Washington^  May  26, 1802. 
Sir:  The  authority  given  by  law  to  grant  patents  is  un« 
questionably  confined  to  the  citizens  of  the  United  States.  The 
privilege  is  a  monopoly  in  derogation  of  common  right,  and^  as 
it  is  not,  ought  not  to  be  extended  to  foreigners.  Were  it  to  be, 
it  would  be  subject  to  endless  abuses,  privations,  and  embar- 
rassments to  our  citizens.    I  have  no  doubt  on  the  question, 

LEVI  LINCOLN. 
To  Mr,  Daniel  Brent. 
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RECAPTtTRE  OP  A  PORTUGUESE  BRIG. 

Where  a  Portuguese  brig  had  beea  captured  by  a  Freoch  achooner,  and  thirteen 
days  aftervarda  recaptured  hj  an  American  Teasel  and  taken  to  St.  Eitts, 
where  she  was  adjudged  to  be  restored  on  payment  of  salyage,  and  the  vessel 
or  salvage  subsequently  demanded  of  the  United  States  by  the  French  minister 
as  being  provided  for  in  th6  treaty  with  Fmnce,  and  not  condemned  at  the 
signing  thereof,  ft  was  decided  that  the  treaty  did  not  auAoiue  the  French 
government  to  make  any  demands  on  the  United  States  for  property  thu« 
recaptured  from  it,  and  which  they  are  obliged  to  restore  to  the  original  ownem 
on  payment  of  salvage. 

Washington^  May  26, 1802. 
Sir:  The  case  of  the  Portuguese  brig^  which  you  did  me  the 
honor  of  Bubmitting  to  my  consideration,  appears  to  be  this: 

On  the  28th  of  July,  1800,  she  was  recaptured  by  Captain 
Rogers,  in  the  ship  Maryland,  having  guns  and  a'  cargo  oo 
board. 

She  had  been  captured  by  a  private  armed  schooner  from 
Bordeaux,  ordered  to  Cayenne,  and  had  been  in  the  possession 
of  the  French  thirteen  days. 

Captain  Rogers  arrived  with  her  at  St.  Eitts  on  the  20th 
of  August.  The  court  of  admiralty  of  that  island  claiming  a 
light,  under  the  law  of  nations,  of  detenniniog  the  cause  be- 
tween  the  parties  in  interest,  refuse  to  let  her  be  carried  to 
America  for  adjudication,  assume  the  jurisdiction  of  the  cause 
as  one  respecting  the  ship  of  an  ally  captured  from  a  commoa 
enemy  by  an  ally,  cause  her  to  be  libelled,  and  adjudge  her  to 
be  restored  on  the  payment  of  salvage. 

The  jurisdiction  of  the  court  seems  to  be  submitted  to  by  the 
agent  for  the  captors,  and  its  judgment  acquiesced  in;  at  least 
there  was  no  appeal.  The  minister  of  the  French  government 
demands  this  vessel,  or  the  salvage,  of  the  United  States,  as 
being  a  vessel  within  the  description  of  vessels  provided  for  in 
their  treaty  with  France,  and  as  not  being  finally  condemned 
at  the  signing  of  that  treaty. 

The  brig  is  admitted  to  be  Portuguese,  recaptured,  and  to 
have  been  proceeded  with  as  above  stated. 

In  my  view  of  the  cause,  it  is  not  necessary  to  determine 
how  far  the  court  of  admiralty  is  justified  by  the  laws  of  nations 
in  its  proceedings,  as  they  respect  the  United  States  or  the  Por- 
tuguese owners  of  the  brig. 
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The  words  of  the  treaty  axe,  ^ ^property  captured  and  not  yet 
definitively  condemfieit^  or  which  may  be  captured  before  the 
exchange  of  ratifications^  shall  be  mutually  restored  on  the  fol- 
lowing proofs  of  ownership:"  with  respect  to  cargo,  certificates; 
and  in  case  of  the  destruction  of  these  documents,  other  proof. 

The  property  which  is  to  be  restored  is  designated  by  the 
descriptive  term  "cop^wrerf,*'  and  is  such  as  was  capable  of 
being  condemned  as  French  property,  to  the  use  of  the  captors, 
&c. ,  and  such  as  America  could  rightfully  restore,  in  rem,  with- 
out violating  the  laws  of  nations,  and  the  rights  of  other  na- 
tions under  these  laws,  or  under  particular  treaties  with  them. 
Besides, 

The  word  captuted,  as  a  technical  and  a  descriptive  term, 
does  not  include  the  meaning,  and  ought  not  to  be  construed 
to  have  the  effect  of  the  term  recaptured  in  the  sense  of  the 
treaty.    Also, 

The  property  of  an  ally  recaptured  is  incapable  of  being  c^n- 
demnod,  in  the  sense  in  which  this  term  is  used  in  the  treaty; 
it  of  course  is  a<iquitted,  and  the  judgment  of  acquittal  is  of 
itself  an  act  of  restoration.  In  ho  event  could  there  be  a  judg- 
ment of  condemnation.    Further: 

The  described  property  is  such  that  a  title  to  restoration  is 
capable  of  being  proved,  either  by  the  passport  of  the  ship  ox  a 
certificate  of  her  cargo.  These  documents  could  have  an 
operation  as  proof  of  a  right  to  claim  restoration  under  the 
treaty,  only  as  applicable  to  original  French  ships.  In  the 
present  case,  these^  documents  prove  nothing  more  concerning 
a  right  of  demand  in  France  than  in  England  or  in  Turkey, 
Again: 

The  treaty  was  signed  the  8th  of  October,  1800;  previous 
to  which,  judgment  had  been  rendered,  and  the  property 
restored  to  the  former  owners,  on  the  payment  of /salvage. 
The  owners  of  the  brig  and  cargo  are  now  repossessed  of  their 
property.  The  act  is  final,  as  it  respects  all  parties.  Their 
rights  are  executed;  there  is  nothing  which  either  the  party  or 
further  process  can  operate  upon. 

The  French  schooner  took  or  captured  the  brig,  subject  to 
the  chances  of  a  recapture  by  its  own  crew,  or  another  ship  of 
the  same  nation,  or  by  any  other  power  at  war  with  France. 
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The  moment  that  a  recapture  took  place,  the  first  captors  lost 
all  claims  on  the  captured  property,  and  are  in  the  same  situa- 
tion as  though  they  had  never  made  the  capture.  If  it  had 
beea  taken  a  third  time  by  another  French  ship,  and  had  been 
carried  in  and  condemned,  these  first  captors  would  not  have 
been  considered  as  owners,  and  would  not  have  had  any  claim 
for  salvage;— of  course,  as  the  French  government  demands 
now,  in  right  of  its  citizens,  it  can  have  no  claim.  The  Por- 
tuguese had  a  right  to  get  the  repossession  of  their  vessel,  as 
against  Prance,  by  any  means  in  their  power — ^by  force,  by  ran- 
som, or  stratagem.  This  right  could  not  be  abridged  in  favor 
of  France  by  the  American  recapture.  This  event  extinguished 
the  right  of  the  first  captors  in  toto;  and  it  created  a  new  right 
in  fcvor  of  the  Portuguese  to  have  their  recaptured  property 
restored  on  payment  of  salvage,  and  devolved  an  obligation  on 
the  recaptors  to  restore;  and  this  they  may  do  without  salvage, 
if  they  please. 

If  the  brig  had  been  iii  the  possession  of  the  American  cap- 
tors, unproceeded  against  in  law  at  the  time  the  treaty  was 
signed,  still  the  case  would  have  been  the  same — she  would 
have  been  the  property  of  Portuguese;  and  the  United  States, 
being  bound  to  restore  her  to  them  on  their  payment  of  sal- 
vage, could  not  stipulate,  in  violation  of  this  obligation  and 
of  the  Portuguese  right,  to  deliver  her  to  Prance;  nor  can  they 
be  any  more  bound  to  pay  the  salvage  over  to  Prance,  than 
they  would  be  in  case  the  brig  had  been  owned  originally  by 
Americans,  and,  being  captured  by  the  French,  had  been  recap- 
tured by  other  Americans.  Indeed,  the  term  salvage,  or  a  right 
to  it,  has  no  meaning  as  applied  to  ^rst  captors;  nor  can  the 
term  restore y  which  implies  a  previous  possession,  which,  in  the 
present  case,  the  French,  in  no  sense  of  the  word,  can  be  con- 
sidered as  havifig  had. 

I  am,  upon  the  whole,  decidedly  of  the  opinion  that  the  treaty 
does  not  authorize  the  French  government  to  make  any  de- 
mands on  the  United  States  for  property  recaptured  froni  it, 
and  which  they  were  obliged  to  restore  lo  its  original  owners 
on  the  payment  of  salvage. 

I  have  the  honor,  &c.,  &c., 

LEVI  LINCOLN. 

To  the  Secrbtart  of  State. 
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RESTORATION  UNDi*  TREATY  WITH  FRANCE. 

Where  a  Frendi  veisel,  oaptvred  and  conteraiol  a*  lairfitd  prize  to  Ae  cap* 
lors  and  to  the  United  States  prior  to  the  traaty  of  September  30, 1900,  is 
noieties,  and  the  avails  of  the  appraised  vessel  and  cargo  were  ia  the  handcF 
of  the  clerk  at  the  date  of  the  treaty ,  and  one  moiety  paid  to  the  captors  and 
the  other  paid  into  the  United  State*  treasury,  afler  the  signinif  of  tW  treaty ^ 
and,  tipon  a  hearing  before  the  Supreme  Covrt  on  writ  of  error ,  no  bond  hav- 
in^  been  given,  the  decree  of  the  circoit  court  wiius  reversed,  and  the  veasely 
apparel,  gtms,  6lc,,  ordered  to  be  restored;  and,  pvsuant  thereto,  the  moiety 
in  the  United  States  treasury  was  paid  over,  and  a  claim  being  made  for  the 
other  moiety  that  had  been  paid  to  the  ci^tor»— dscAkd  that  ifte  iTnited 
Biates  are  not  hable  for  s«cb  moiety^ 

WASHiNOTOif^  June  17, 1802. 

Sir:  I  hare  the  honor,  in  compliance  with  your  request,  to 
submit  to  your  consideration  my  ideas  respecting  the  case  of 
the  schooner  Peggy. 

This  vessel,  if  the  information  I  have  been  able  to  coDect 
abroad  is  correct,  (for  it  does  not  appear  from  the  papers  I  am 
furnished  with,)  was  captured  in  the  neighborhood  of  a  West 
India  island,  and  so  near  the  shore,  and  so  destitute  of  arms, 
as  to  render  it  doubtful  whether  she  was  on  the  high  seas,  or 
an  armed  vessel,  at  the  time  of  her  capture,  in  the  sense  of  the 
law  which  authorised  the  taking  of  French  vessels.  These 
are  said  to  have  been  the  questions  on  which  the  cause  was 
jdaced,  and  the  acquittal  depended;  and  these  are  assumed  as 
facts  in  considering  the  cause.  Site  was  libelled  in  the  district 
court  of  Connecticut,  July,  1800;  and  on  an  appeal  to  the  cir- 
cuit court  on  the  23d  September  following,  was  condemned, 
as  good  prize  to  the  captors;  one  moiety  to  their  use,  and  the 
other  to  the  use  of  the  United  States.  The  clerk  of  the  court 
held  the  avails  of  the  appraised  value  of  this  vessel  and  her 
cargo,  amounting  to  $18,804  72,  subject  to  the  disposition  of 
law,  at  the  time  of  this  condemnation. 

F«9uiZ decrees  and  judgments  in  civil  actions,  &c.,  in  a  circuit 
court,  the  matter  in  dispute  exceeding  $2,000,  may  be  re- 
examined, reversed,  or  affirmed,  by  writ  of  error  brought  to  the 
Supreme  Court,  within  five  years  from  the  making  of  such  a 
decree;  the  plaintiffs  in  error  giving  to  the  adverse  party  notice 
of  such  writ  at  least  thirty  days  previous  to  the  sitting  of  the 
court  to  which  it  is  made  returnable,  and  giving  also  to  the 
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judge  signing  the  writ  of^rror,  or  the  citation,  sufficient  secu- 
rity for  the  prosecution  of  the  writ  to  e&ct,  and  to  answer  all 
costs  and  damages  if  he  fail  to  make  Ids  plea  good.  Writ  of 
enor  stays  execution  only  in  cases  where  it  is  sued  out,  and  a 
copy  thereof  lodged  in  the  clerk's  office  for  the  adverse  party, 
within  ten  days  from  the  rendkion  of  the  judgment,  &c.  It 
does  not  appear  that  this  was  dou^;  it  is  certain  no  citation  was 
^Tved  on  the  adverse  party;  and  I  assume  as  a  fact,  no  bond 
for  the  prosecution  of  the  writ  of  error  w$is  ever  given. 

It  appears,  on  the  15th  of  April,  1801,  by  a  representation  of 
the  derk  to  the  circuit  court  which  had  decreed  the  condem- 
nation of  the  schooner  Peggy  and  her  cargo  as  lawful  prize  to 
the  use  of  the  captors  and  the  United  States,  in  moieties^  that 
the  above  mentioned  money  was  in  his  hands;  that  a  writ  of 
eiror  h«d  been  is^ied,  dated  October  2,  the  determination  of 
which  wa3  unknown^  that  the  captors. had  requested  their 
moiety  which  had  accrued  to  them  by  the  said  decree;  and  that 
the  President  of  the  United  States  had  ordered,  so  feur  as  they 
were  oonoerned,  the  property  to  be  delivered  to  the  claimants. 
It  also  appeara  from  an  application  of  Mr.  Livingston,  who 
acted  as  attorney  to  the  claimants,  who  were  the  plaintiffs  in 
error,  that  proceedings  on  the  said  writ  in  the  Supreme  Court 
were  suspended  for  the  want,  of  a  citation  or  notice  to  the  ad* 
verse  party,*  and  that  Mr.  Edwards,  the  attorney  of  the  United 
States  for  the  same  district,  had  acknowledged,  in  writing,  a 
notice  on  him  as  attorney  to  the  United  States. 

Under  these  circumstances,  the  said  circuit  court,  on  the 
Ifith  day  of  April,  1801,  order  one  moiety  of  the  said  avails, 
after  deducting  the  costs,  expenses,  &c.,  to  be  paid  tp  the  cap- 
tors, and  the  other  to  be  paid  into  the  treasury  of  the  United 
States.  The  captors  were  paid  accprdingly,  and  the  residue 
was  lodged  or  deposited  in  the  Treasurer's  office. 

The  Supreme  Conrt,  at  their  last  December  term,  try  the 
cause  on  the  writ  ef  error,  and  decree  in  the  following  words, 
▼ia:  ''  The  court  having  heard  th6  arguments  of  the  counsel 
in  this  cause,  and  mutually  considered  the  same,  do  adjudge 
«ad  decree:  that  the  decree  of  the  circuit  court  of  the  United 
States  in  this  cause  be,  and  the  same  is  hereby,  reversed)  and 
that  the  schooner  P^gy  and  pargo,  with  her  apparel,  guns^  and 
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appurtenances^  be  reiMored  to  the  said  claimants;  but  without 
costs. '^  On  this  decree^  the  said  moiety  lodged  in  the  treasury 
has  been  paid  to  the  claimants^  without  any  further  deduction 
of  cost  or  expense.  The  other  moiety  Mr,  Pichon  now  claims, 
as  their  agent,  from  the  United  States,  under  the  treaty. 

Its  4th  article  provides,  <<  that  property  captured,  and  not  yet 
definitively  candemnBd,  or  which  may  be  captured  before  the 
exchange  of  ratifications,  shall  be  mutually  restored."  And 
further,  *^  that  this  article  shall  take  effect  from  the  signature 
of  the  convention;  and  if,  from  the  date  of  the  said  signature, 
any  property  shall  be  condemned,  contrary  to  the  intent  of  the 
said  convention,  before  the  knowledge  of  this  stiptdcUion  yhall 
be  obtained,  the  property  so  condemned  shall,  without  delay, 
be  restored  or  paid  for.'*  The  only  effect  which  this  article 
can  be  construed  as  designed  to  have  from  its  signature,  is  a 
description  of  the  {property  which  is  to  be  considered  within  its 
operation. 

The  treaty  was  signed  September  30, 1800;  judgment  in  cir- 
cuit court  23d  of  September;  and  in  Supreme  Court  December, 
1801;  previous  to  which,  the  treaty  had  been  ratified. 

The  principal  questions  are:  1st.  Is  government  obliged  by 
the  treaty  to  restore  to  the  claimants  the  property  delivered  to 
the  captors?  2d.  If  not,  is  it  obliged  to  do  so  by  the  lawef 
nations  or  the  judgment  of  the  court,  the  treaty  being  out  of  the 
way? 

The  design  of  the  convention  was  to  provide  for  such  cases 
as  were  not  otherwise  provided  for;  to  secure  the  restoration  of 
such  a  description  of  property  to  the  original  owners  as  the 
United  States  were  not  obliged  to  restore  by  any  pre-existing 
laws  or  obligation.  As  to  such  property,  the  treaty  was  alone 
necessary — to  other,  nugatory.  It  could  have  for  its  object  only 
such  property  which  had  not  been  ^na%  condemned  at  the 
signing  of  the  treaty,  or  such  as,  without  its  provisions,  was 
liable  to  condemnation;  and  it  can  operate  alone  against  cap- 
tors who,  independent  of  the  treaty  stipulation,  would  have 
had  a  right  to  hold  their  captured  articles,  and  who,  by  thati 
are  obliged  to  restore  them.  There  could  be  no  need  jfor  ex- 
tending its  provisions  further.  In  other  instances  of  captures^, 
there  were  other  provisions;  if  for  a  breach  of  the  Iftws  of  trade- 
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if  without  any  authority — if  as  a  trespass^  in  violation  of  the 
rights  of  individuals  or  of  the  nation — the  remedies  were  under 
the  laws  applicable  to  such  subjects^  and  by  which  the  courts 
could  restore  without  damages  and  costs*  Indeed,  the  terms 
cmukfrmedj  and  which  could  have  been  condemned  had  it  not 
been  for  the  treaty,  are  used  in  U  as  descriptive  of  what  is  to  be 
lestored  under  it.  The  preamble  states  as  its  object  the  deter- 
mination of  the  differences  which  had  arisen  between  the  two 
States.  The  words  in  the  4th  article  are,  ^'  property  otiq^red 
and  not  yet  deJMiivebj  condemned;^^  or,  ^^  which  may  be  cap* 
hired  before,'^  &c.y  or,  *^  if  any  property  shall  be  condemned 
contrary  to  the  intent  of  tlie  said  convention,  and  before  the 
knowledge  of  this  stipulaiion  shall  be  obtained,  the  property  so 
condemned  shall,  without  delay^  be  restored  or  paid  for. ' '  From 
which  it  is  evident,  that  the  property  on  which  the  treaty  was 
meant  to  operate  was  not  such  as  had  heen^naUy  acquittedy  or, 
by  existing  laws,  as  would,  in  a  course  of  regular  judicial  pro- 
ceedings, be  acquitted,  but  such  as  a  knowledge  of  the  treaty 
stipulation  would  prevent  a  condemnation  of.  A  French  vessel, 
therefore,  taken,  not  on  the  high  seas,  and  unarmed,  is  not  to 
be  restored,  under  the  treaty,  as  property  within  its  provisions, 
admitting  there  had  never  been  any  definitive  condemnation; 
and  the  proceedings  of  the  Supreme  Court  seem  to  have  been 
on  this  idea. 

But  if  the  Peggy  and  her  cargo  are  included  in  the  terms 
property  capturedy  in  the  sense  of  the  treaty,  were  they  not  de- 
finitively condemned  at  the  time  of  signing  the  convention  ? 
A  definitive  judgment,  decree,  or  condemnation,  are  legal 
terms,  and  have  a  technical  meaning;  they  are  synonymous 
with  final  judgment,  decreo,  and  condemnation.  The  words 
Jinat  and  dejinitivcy  in  law,  or  in  common  parlance,  have  the 
same  meaning.  A  final  judgment  or  decree  is  that  which  puts 
an  end  to  a  suit,  by  declaring  that  the  plaintiff,  or  libellant, 
has  or  has  not  entitled  himself  to  recover  the  object  of  his  suit; 
and  it  is  opposed  to  an  interlocutory  or  intermediate  judgment 
or  decree.  In  suits  in  which  an  appeal  is  given  by  law,  it  is 
true  the  judgment  is  not  considered  as  final  until  die  time  al- 
lowed for  the  appeal  has  elapsed.  Within  that  time,  no  exe* 
cution  can  issue.  And  the  effect  of  the  appeal  is  to  suspend 
the  judgment  below.    But  a  writ  of  error  does  not  suspend  the 
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judgment;  even  where  it  is  a  super^deaa  of  the  execution.  Id 
the  present  case,  as  the  execution  could  issue  on  the  decree  in 
the  circuit  court,  it  is  proof  that  it  was  final  or  deinitive.  In« 
deed,  the  very  law  which  gave  this  writ  of  error  provides  that 
final  decrees  and  judgments,  in  the  circuit  courts^  may  be  re* 
examined,  reversed,  or  affirmed,  in  the  Supreme  Court.  It 
therefore  has  fixed  the  meaning  of  the  "wtiA  finals  as  applied  to 
a  decree  of  eondemnaiian.  The  word  definUive  is  not  used  in 
our  law  as  applicable  to  the  condemnation  of  captured  property,, 
but  the  treaty  uses  it  as  definitive  of  a  judgment  in  our  prize 
courts  of  condemnation  of  such  property.  It  therefore  can  «p* 
ply  only  to  what  our  law  and  the  courts  consider  as  ikeir  final 
judgments.  The  decree  on  a  writ  of  ennr  is  a  judgment  of  re- 
versalj  or  affirmation  of  a  former  judgment  of  condemnation^ 
not  a  judgment  of  condemnation  itself.  There  is  one  further 
idea  on  this  subject:  the  makers  of  the  treaty  are  to  be  presumed 
to  have  understood  the  subject  about  which  they  treated,  and 
the  existing  laws  by  which  it  was  regulated*  The  sense  in 
which  they  used  the  term  defimtwebf  is  such  as  not  only  ad« 
mits  of,  but  actually  supposes,  some  of  the  captured  property  to 
have  been  definitively  condemned.  On  the  ground  that  no 
judgment  was  to  be  considered  as  definitive  which  w^s  liable 
to  be  re-examined  by  writ  of  error,  there  could  not  have  been,, 
nor  can  there  be,  any  definitive  condemnation  of  French  prop- 
erty in  America  under  the  treaty — ^the  five  years  for  the  writ  of 
error  not  having  elapsed.  It  is  to  my  mind  very  clear,  that  the 
owners  of  the  captured  schooner  and  her  cargo  cannot  claim  a 
restitution  of  her  under  the  treaty. 

At  law,  the  decision  of  the  circuit  court  determined  and  fixed 
the  original  owners*  claim  to  a  restitution  at  their  own  election. 
If  they  did  not  give  bonds,  the  property  was  to  be  distributed ; 
if  notice  of  the  writ  of  error  was  not  given  to  the  adverse  party, 
they  should  not  be  bound  by  it.  This  was  not  done.  Under 
these  circumstances,  on  strict  legal  principles,  the  court  below, 
I  conceive,  were  justified  in  making  distribution.  They  had 
condemned  the  schooner  as  taken  on  the  high  seas,  with  arms. 
The  treaty  was  not  then  ratified,  and  of  course  not  binding. 
And  if  it  had  been,  they  having  rendered  a  definitive  judgment 
previous  to  the  dgnature,  it  could  have  no  effect  on  the  cause. 
There  being  no  bonds,  admitting  there  had  been  a  citation  op 
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tke  wiit  of  «nt>r,  and  the  treaty  ocit  of  the  way,  the  captom 
\reie  entided  to  a  moiety  of  the  avaik  of  their  prize.  ThiBp 
then,  they  have  been  put  into  the  poseesrion  of,  by  the  judg« 
mem  of  law.  if  that  jitdgnient  has  been  Kgulaiiy  reversed^  ost 
a  writ  of  enror,  those  who  look  a  benefit  under  it  are  by  lav 
bound  to  nnke  reston^on  to  thoee  fieoL  whom  they  took  it;  the 
United  Staites  have  done  it,  as  it  respecta  its  moiety*  By  tlie 
jodgmeitt  of  the  Supreme  Court,  the  United  StiMtes  are  not  ao* 
swemUe  for  Che  other  half.  This  is  on  the  idea  that  I  am  right 
in  considering^  fhe'cunciiit  judgment  as  definitive;  or  the  revec- 
sai  applying  to  a  case  not  within  the  provisions  of  the  treaty. 

How'  far  the  ci^ton  ought  to  have  been,  or  am,  bound  by  an 
acknowledgment  of  the  service  of  a  citatioa  on  the  attorney  of 
(he  Uatted  States,  to  give  eflisct  to  a  writ  of  eeror,  as  against 
them;  whether  it  ought  to  divesc  diem  of  pioperty  that  the  law 
had  vested  in  them,  without  having  an  opportunity  to  defend 
it;  or  whether  the  claimants  have  not,  by  their  own  bsche^t 
lost  tbetr  law  and  aU  remedy,  in  not  notifying  them,  agj^eeably 
Co  law,  thirty  days  before  the  return  of  the  writ  of  eiros,  are 
qnettions  which  are  for  the  parties  to  aftend  to,  aad  which^  as 
they  do  not  involve  the  inteiest  of  government,  i  have  not 
looked  into,  and  am  not  able  to  decide  upon.  I  have  been 
thus  particulap,  that  you  might  poseess  the  reasons  on  which 
Che  above  o{Mnions  are  formed.  As  this  letter  is  lengthy,  and  i 
am  my  own  copying  clerk,  yoa  will  be  kind  enough  to  excuse 
the  many  interlineaUons  and  erasures,  which  would  requise  a 
transcriber  to  cure. 

I  am,  sir,  &c.,  d^e., 

LETl  LINCOLN. 

To  the  Seckbtart  of  State. 


RESTrrUTION  ITNDER  TREATY  WITH  FRANCE. 

Od  a  McoQcidaraiuHi  of  ike  cmo  referred  t9  ia  the  picoeduig;  opioioa  aad  exam- 
inatioa  of  the  opinion  deliFcred  by  the  Supreme  Court,  giving  a  judicial  in- 
terpretation of  tke  treaty  of  September  30,  ]S00,  -with  France*  the  preceding 
opiaiod  is  subataiitialiy  reaffirmed. 

Washington,  June  85, 1902; 
Sir:  Since  I  forwarded  you  the  papers  respecting  the  schooner 
Peggy^  Mr«  Pxchon  has  furnished  me  with  the  opinion  o[  the 
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Supreme  Court,  on  which  their  decree  was  founded,  and  which 
connects  their  decision  with  the  treaty.  Had  I  seen  this  opin- 
ion before,  I  should  have  given  my  own  (in  deference  to  it) 
with  less  confidence,  but  still  differing  fiom  it.  Our  convic- 
tions depend  on  the  views  we  have  of  a  subject,  and  the  foice 
with  which  evidence  and  reasonings  impress  our  minds.  The 
court  give  no  opinion  on  the  only  questions  which  the  record  of 
the  cause  put  in  issue  between  the  parties.  Was  the  schooner 
Peggy  armed?  was  she  taken  on  the  high  seas?  and  was  the 
decree  of  the  circuit  conn  definUioe  or  £na}  in  the  sense  of  the 
treaty  7  were  the  questions  argued  at  the  Supreme  Court.  The 
negative  of  either  of  the  two  first  would,  in  my  opinioh,  have 
controlled  the  conclusion  which  the  court  appear  to  have  drawn 
from  the  negative  of  the  last;  and  yet  the  court  seem  to  infer 
that  the  case  was  within  the  provisions  of  the  treaty,  tAer^Iy 
firom  considering  the  judgment  which  they  reversed  as  not  be- 
ing final.  This  could  not  be  correct,  but  on  the  idea  that  the 
treaty  was  designed  to  embrace  captures  of  all  descriptions^  and 
was  not  confined  to  those  taken  under  the  non-intercourse  laws. 
This  construction  would  be  injurious  to  sufferers  who  had  been 
captured  without  probable  cause,  as  it  would  deprive  them  of 
their  claim  of  damages,  and,  on  the  idea  of  the  circuit  judg- 
ment being  finals  of  the  benefit  of  a  writ  of  error,  which  might 
restore  the  property  on  the  reversal  of  a  final  judgment. 

Going  out  of  the  meaning  of  the  term  definitivBy  or^noZ,  a» 
fixed  by  its  use  in  the  law  which  gives  a  writ  of  error  to  re- 
verse a  final  judgment,  into  the  provisions  of  the  treaty,  and 
it  appears  to  me  to  mean  the  same.  The  opinion  of  the  court 
says:  '<  The  terms  used  in  the  treaty  seem  to  apply  to  the 
actual  condition  of  the  property,  and  to  direct  a  restoiatioa  of 
that  which  is  still  in  controversy  between  the  parties:  on  any 
other  construction,  the  word  definitive  would  be  rendered  use- 
less and  inoperative.  Vessels  are  seldom,  if  ever,  condemned 
but  by  a  final  sentence.  An  interlocutory  order  for  sale  is  not  a 
condemnation.  A  stipulation,  then,  for  the  restoration  of  ves- 
sels not  yet  condemned,  would,  on  this  construction,  compre- 
hend as  many  cases  as  a  stipulation  for  the  restoration  of  such 
as  are  not  yet  definitively  condemned .  Every  condemnation  is 
final  as  to  the  court  which  pronounces  it;  and  no  other  differ 
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ence  is  perceived  between  a  condemnation  and  a  final  condem* 
nation,  than  that  the  one  tenninates  definitively  the  controversy 
between  the  parties,  and  the  other  leaves  that  controversy  still 
pending/'  It  is  necessary,  to  determine  the  exact  force  of  this 
reasoning,  to  know  the  precise  processes  and  their  incidents  in 
France,  as  well  as  in  this  country.  If  in  that  country  there 
is  any  previous  examination  which  condemns  or  exempts  cap> 
tured  properly  to  or  from  farther  trial,  it  renders  the  distinction 
necessary.  The  opinion  admits  a  judgment  of  an  inferior  court 
is  final  if  acquiesced  in;  but  the  foregoingconstruction  excludes 
all  proof  of  an  acquiescence,  if  the  right  of  bringing  a  writ  of 
error  militates  with  it,  and  proves  it  not  to  be  final. 

In  cases  where  there  is  n0  limiiation  for  a  writ  of  error,  there 
could  be  no  definitive  judgment.  The  present  instance  is  Hm* 
ited  to  fi.ve  years,  on  the  judgment  of  the  circuit  court.  But  a 
writ  of  error  may  be  brought  on  a  writ  of  error,  to  correct  an 
error  in  the  proceedings  on  the  ^s^  writ  of  enor;  of  course, 
the  judgment  is  not  yet  definitive  on  leg^I  [Ninciples  and  on 
the  above  construction.  If  you  look  beyond  that  judgment, 
on  which  execution  can  and  does  issue,  and  pats  individuals 
into  the  possession  of  the  property  which  is  adjudged  to  them, 
ibr  a  final  judgment,  it  will  be  difficult  to  find  it.  To  extend 
the  treaty  construction  beyond  this,  would  be  confounding  all 
the  distinctions  which  it  seemed  to  make  in  reference  to  us; 
and  its  cperation  would  restore  the  whole  of  the  property  we 
had  ever  taken  firom  France,  however  it  might  have  been,  be- 
fore the  making  of  the  treaty,  condemned,  abandoned  by  its 
former  owners,  distributed,  and  spent  Surely  our  commission- 
ers  would  not  have  stipulated  to  have  given  up  all  we  had 
taken,  and  to  have  received  but  a  part  of  what  had  been  taken 
from  us;  nor  would  our  government  have  ratified  one  so  tin- 
equaly  without  the  attempt  to  amend  it.  This  construction  also 
confounds  and  renders  nugatory  the  distinction  made  between 
national  ships  mentioned  in  the  third,  and  the  captured  prop- 
erty which  is  to  be  restored  by  the  fourth  article.  The  court, 
I  think,  are  mistaken  in  supposing  there  is  no  ground  for  a  dis- 
tinction, on  the  cortstruction  which  I  contend  for,  between  a 
condemnation  and  sl fined  condemnation.  A  libel  decided  upon 
in  a  diflerent  court  is  liable  to  be  canied  to  the  circuit  court  by 
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an  appeal;  the  judgment  appealed  from  is  final  in  the  first  court 
in  reference  to  interlocutory  judgments,  but  not  so  as  H  respects 
the  process.  The  same  process  goes  to  the  circuit  court;  no  ex* 
ecution  ean  issue;  and  the  jndgm^it,  which  would  have  been 
final  had  there  been  no  appeali  is  as  much  suspended  thereby 
as  if  a  new  trial  had  been  granted.  Not  so  with  a  writ  of  error 
to  the  Supreme  Court.  There  the  judgment  is  not  suspended, 
and,  except  in  the  case  of  a  bond  being  given  within  ten  days, 
execution  may  issue,  and  the  judgment  be  carried  into  com- 
plete efiect.  How  far  a  bond,  which  would  suspend  the  exe- 
cution, would  bind  together  the  judgment  in  the  circuit  court 
and  the  writ  of  errors  (which  is,  quasiy  a  new  ]»oce8S,)  so  as 
to  make  them  a  continued  one,  is  not  now  necessary  to  coq- 
sider,  as  it  is  not  our  case. 

But,  however  this  general  principle  may  be  det^mined,  it  can 
have  little  or  no  effect  on  the  ease  of  the  schooner  Peggy.  The 
Supreme  Court,  who  were  competent  to  decide  this  principle, 
have  determined  it  in  her  case.  It  must,  therefore,  be  condd- 
ered  as  binding  in  this  particular  instance.  Although  they  have 
fixed  the  principle  for  themselves,  and  thereby  bound  others,  in 
reference  to  the  case  on  which  they  have  adjudicated,  it  can,  I 
conceive,  extend  no  fiarther.  In  all  other  cases  in  which  the 
Exocutive  or  other  courts  are  obliged  to  act,  they  must  decide 
for  themselves;  paying  a  great  deference  to  the  opinions  of  a 
court  of  so  high  an  authority  as  the  supreme  one  of  the  United 
States,  but  still  greater  to  their  own  convictions  of  the  meaning 
of  the  laws  and  constitution  of  the  United  States,  and  their 
oaths  to  support  them. 

It  appears,  by  a  certificate  of  the  clerk,  that  no  bond  was 
given  by  the  plaintiffs  in  error;  and  indeed  the  distribution  of 
the  property  is  proof  of  it,  by  the  circuit  court.  I  have  been 
informed  that  Messrs.  Bayard  and  Griswold  appeared  in  thd 
Supreme  Const  and  argued  the  cause  for  the  captors;  if  so, 
it  saves  the  want  of  notice  to  them.  Government,  I  conceive, 
are  not  immediately,  or  in  the  event  that  the  owners  cannot  re- 
cover from  the  captors  the  other  moiety  of  the  avails  of  the 
schooner  Peggy  and  her  cargo,  liable  for  it.  In  strictness,  I 
believe  with  the  court — their  judgment  divests  the  property, 
and  entitles  the  owners  to  recover  from  them  their  distributive 
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shares.     How  &r,  under  the  direamslaDees  of  the  case,  it  id 
reasonable  for  government  to  make  them  compensation^  you  are 
much  more  capable  of  determining  than  myself. 
I  Bxayfce.y 

LEVI  LINCOLN. 
To  the  SscREfART  OF  State. 


BARRATRY  ON  PRIVATE  PROPERIT  IN  EUROPE. 

The  antkority  of  ike  general  goTemment  to  take,  forcibly  detain  in  cuetody^ 
and  bring  to  this  country,  from  Europe,  a  penon  charged  with  barratry  ob 
private  property,  ia  doubtful.  The  offender,  if  he  were  here,  would  be  amena- 
ble to  our  courts. 

Worcester^  October  2Q,  1802. 

Sir:  I  have  considered,  with  all  the  attention  I  am  capable 
ef^  the  case  of  Captain  Ctifton^  which  you  did  me  the  honor 
to  ask  my  opinion  concerning.  It  is  beHeved  no  law  recognised 
by  nations,  enacted  or  adopted  by  the  United  States,  is  particu* 
larly  applicable  to  this  case,  or  will  render  it  proper  for  the  United 
States  to  interpose.  I  doubt  very  much  the  authority  of  the 
general  government  to  take,  forcibly  detain  in  custody,  and 
bring  to  this  country,  from  Europe,  a  person  charged  with  bar- 
ratry  on  private  property.  He  being  here,  it  appears  to  me  clear 
he  would  be  amenable  to  our  courts.  The  tortious  act  must 
have  originated  on  the  high  seas,  or,  at  least,  must  have  been 
so  continued  as  to  have  existed  on  the  high  seas,  and  constitu- 
ted  a  new  act  of  barratry  in  erery  successive  place  to  which 
the  vessel  was  carried.  If,  therefore,  it  was  a  crimimd  ofifence, 
I  conceive  he  would  be  triable  by  our  courts;  although,  had 
such  an  offence  taken  place  in  a  situation  within  the  territory 
and  exclusive  jurisdiction  of  a  foreign  nation,  it  might  be  ques- 
tioned. This  being  a  civil  offence — a  breach  of  trust—there 
can,  I  think,  be  no  doubt. 

The  case  (from  the  papers)  appears  to  me  a  deep-marked 
instance  of  barratry.  Still  it  may  be  otherwise;  and  the  United 
States  are  not  authorized  to  examine  into  and  decide  on  the 
evidence,  but  in  regular  process,  exhibited  to  proper  tribunals 
by  the  injured  party.  Clifton's  imprisonment  by  the  Spanish 
government  ia  not  adverse  to  the  rights  of  the  United  States, 
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or  of  their  citizensi  of  which  they  complain  against  that  gov- 
ernment)  and  the  actual  wishes  of  the  owners.  As  the  United 
States  have  nothing  to  complain  of^or  to  ask  for^froia  the  Span* 
ish  governmient^  1  can  see  no  necessity  for  their  interference. 
If  Clifton  has  violated  the  laws  of  Spain^or  if  its  laws  will  give 
a  remedy  to  the  injured  owners,  they  are  at  liberty  to  pursue 
it  there;  if  hot,  they  will  take  their  own  means  to  obtain  it 
elsewhere.  If  the  owners  are  unlawfully  detaining  their  master 
in  prison,  they  are  liable  to  his  action.  The  controversy  ap- 
pears to  be  of  a  civil  nature, bet w'een  private  persons;  and,  like 
all  such  cases,  to  be  left  to  their  own  course,  on  the  ordinary 
principles  of  law:  a  master  defrauding  and  cheating  his  owners, 
by  embezzling  their  ship  and  goods  on  board,  being  triable  by 
a  court  of  admiralty,  and  not  differing  in  |)rinciple  from  any 
other  fraud  or  breach  of  trust. 

The  sufferings  of  Clifton,  as  a  citizen  imprisoned  in  a  foreign 
country,  addressed  to  the  humanity  or  charity  of  the  United 
States,  are  objects  of  attention.  He  certainly  ought  to  be 
brought  to  trial,  or  to  be  released.  My  opinion  is,  that  it  would 
be  best  for  Mr.  Pinckney  (considering  what  has  already  taken 
place)  to  inform  the  owners,  or  their  agents,  that  it  is  a  matter 
involving  private  rights,  and  with  which  the  United  States 
cannot  with  propriety  interfere;  and  that,  therefore,  they  will 
pursue  such  measures  for  the  redress  of  their  injuries,  in  con- 
formity  to  lata,  as  they  may  judge  expedient. 
I  am,  &c., 

LEVI  LINCOLN. 

T()  the  Secretary  of  State. 


CONFIRMATIONS  AND  GRANTS  IN  THE  NORTHWESTERN  TER- 

RITOHV. 

Under  the  act  of  March  3d,  1791,  entitling  heads  of  i^ilies  who  bad  removed 
without  the  limits  of  the  Territory,  and  occupied  certain  lands  within  five 
years,  to  the  donation  lands  specified  in  said  act,  those  persons  who  returned 
to  their  respective  districts  only,  'W'ithin  five  years,  are  entitled  to  the  benefit 
io£  said  provision. 

Washington,  March  14,  1803. 
Sir:  I  have  the  honor  to  state  my  ideas  on  jthe  questions 
contained  in  Governor  Harrison's  letter,  which  was  addressed 
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to  yourself,  and  handed  to  me  by  the  President.  It  is  difficuU 
for  one  ta  understand  precisely  tlie  grounds  of  the  governor's 
doubts  on  the  supposition  of  Detroit  being  considered  as  with- 
out  the  limits  of  the  Northwestern  Territory  whilst  it  remained 
in  the  possession  of  the  British. 

The  resolve  of  Jane  20th,  1788,  confirms  the  titles  and  pos- 
sessions of  the  described  lands  to  sueh  inhabitants  and  settlers 
thereof,  who,  on  or  before  the  year  1783,  had  professed  them- 
selves citizens  of  the  United  States.  It  also  provides  that  each 
of  the  said  families  then  living  on  the  said  lands,  who  should 
continue  to  reside  within  their  respective  disUriets  three  years 
•from  the  time  that  an  additional  allotment  of  four  hundred 
acres  of  land  should  be  made  for  them,  as  therein  is  specified, 
should  have  a  title  to  the  same;  otherwise,  not. 

The  act  of  March  3d,  1791,  provided  that  such  of  the  heads 
of  the  said  families  who  were  at  Yincennes  or  Illinois  in  the 
year  1783,  and  who  had  since  removed  from  one  of  those 
places  to  the  other,  should,  notwithstanding,  have  the  four  hun- 
dred acres  donation  land,  to  be  entered  in  either  of  the  ^aid 
districts,  at  their  election;  and  the  same  act  further  provided, 
that  the  heads  of  the  said  families  who  had  removed  without 
the  limits  of  the  Territory,  and  occupied  the  said  lands  within 
five  years,  should  also  be  eutitled  to  the  donation  lands  afore- 
said. 

This  law  changfi^s  the  terms  on  which  a  title  to  the  donation 
lands  was  to  have  been  acquired,  only  in  reference  to  such  per- 
sons as  bad  removed  from  one  of  these  districts  to  the  other, 
and  to  such  as  had  removed  wiihout  the  limits  of  the  Tenitory. 
The  claims  of  all  other  persons  are,  as  they  origiually  were, 
to  be  decided  by  the  provisions  of  the  resolve. 

It  is  clear  that  the  Territory  inteaded  by  the  act  is  the  North- 
western Territory,  and  not  that  of  Yincennes,  lUinois,  or  of 
the  allotted  lands;  and  that  the  five  years  mentioned  by  the 
act  are  to  be  computed  from  the  time  of  its  passing,  and  not 
from  the  tiine  of  the  land  claimants'  departure  from  Yincennes 
or  Illinois,  as  the  governor  seems  to  suppose. 

Three  descriptions  of  persons  only  appear  to  be  entitled  to 
the  allotted  donation  lands — one  under  the  resolve,  and  two 
under  the  act. 
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Und^r  the  resolve,  tuch  heads  of  the  aforesaid  families,  or 
their  heirs,  who  resided  within  the  particular  described  district 
three  years  after  the  allotment  of  the  aforesaid  lands. 

By  the  act,  first,  such  as  had  changed  their  residence  from 
one  of  the  said  districts  to  the  other,  previous  to  the  passing 
of  the  act;  and,  secondly,  such  as  had  temoved  without  the 
limits  of  the  Territory,  and  who  returned  to  their  respective  dis- 
irictSy  and  occupied  within  five  years^  as  aforesaid. 

Concerning  the  last  description  of  persons  cdone  is  there  «uy 
question.  And  if  Detroit,  as  it  is  conceived  to  be,  is,  in  the 
eonstitiction  of  the  law,  within  the  said  Territory,  then  those 
who  had  moved  thither,  although  they  may  have  returned  to 
Tincenties,  <S&c.,  within  the  five  years^ and  there  occupied  their 
lands,  cannot  be  considered  within  the  provisions  of  the  act. 
The  law  appears  to  have  made  no  pn}vision  for  such  persons 
who  had  removed  to  places  out  of  the  land  districts  to  places 
within  the  Territory,  withcmt  having  secured  their  title  by  a 
three  yearsV  residence,  as  aforesaid.  These  people  were  prob« 
ably  presumed,  from  their  situation  and  means  of  infaimation> 
to  have  been  acquainted  with  the  original  terms  of  the  donation, 
and,  from  their  non-residence  and  non-compliance,  to  have 
abandoned  their  claims.  As  those  who  had  removed  from  one 
of  the  said  districts  to  the  other  had  thereby  evinced  their  design 
of  removing  into  that  country,  they  were  provided  for;  and,  as 
those  who  had  gone  into  distant  parts  tDttkoui  the  Territory 
might  not  have  got  information  of  the  donation  seasonably, 
under  the  resolve  they  were  provided  for,  on  condition  of  their 
returning  to  the  district  within  the  five  years.  The  persons 
who  went  to  Detroit  were  within  the  principles  of  neither  of 
these  provisions;  for,  besides  associating  with  those  who  wero 
forcibly  maintaining  an  adverse  possession^  hostile  to  th^  rights 
of  the  United  States,  they  were  in  a  situation  in  which  they 
might  as  easily  have  learned  the  £eict  of  the  passing  of  the  re- 
solve and  its  provisions,  as  if  they  had  resided  in  some  other 
parts  of  the  Territory.  There  are  other  reasons  for  consider- 
ing Detroit  as  within  the  Territory.  It  is  geographically  so — 
so  by  treaty  and  right.  As  such  it  was  considered,  claimed, 
and  demanded  by  the  United  States;  and  withheld  by  the  British 
government^  as  a  means  of  compelling  a  compliance  with  their 
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demands.  The  terms  of  the  act  ate  descriptive  of  boundaries^ 
not  of  the  actual  exercise  of  civil  authority.  The  words  are, 
^^vrithmU  the  limits  of  the  Territory j*^  as  expressive  of  local 
extent,  and  not  of  actual  limits  of  political  power  or  extent  of 
legal  jurisdiction.  Indeed,  in  critical  and  legal  strictness,  the 
territory  actually  occupied  and  possessed  by  the  British  at  De-* 
troit  was  within  the  outward  limits  of  the  Northwestern  Terri- 
tory, as  that  Territory  was  possessed  by  the  United  States. 
The  possession  of  the  British  having  been  a  wrongful  one^  it  is 
not  to  be  considered  as  constructively  extended  beyond  Che 
country  they  actually  covered  or  occupied;  whereas  the  posses* 
sion  of  the  United  States,  under  the  treaty^  is  to  be  considered 
as  including  all  the  lands  and  waters,  from  which  they  were 
not  actuidly  excluded,  within  their  treaty  limits,  and,  of  course^ 
as  extending  to  the  line  northwardly  of  Detroit,  so  as  to  in* 
dude  it. 

But,  admitting  Detroit  to  have  been  out  of  the  limits  of  the 
Territory,  within  the  meaning  of  the  act,  yet,  if  those  persons 
who  removed  thither  did  not  return  and  occupy  at  Yincennes 
within  the  five  years  fiom  the  passing  of  the  act,  they  cannot 
be  entitled  to  any  benefit  under  it. 
I  am^  &c.y  &c., 

LEVI  LINCOLN. 

To  the  Secretary  of  State. 


GOVERNMENT  LIABILITY. 

A  recdver  of  captured  property,  to  deliver  to  the  true  owners  ag  they  should 
be  ascertained  by  Congress,  and  who  converted  the  property  and  had  the 
mcaiw  of  indemnifying  himself,  has  no  claim  upon  the  United  States  for  the 
payment  of  a  Judgment  obtained  against  him,  unless  it  expressly  appear  that 
such  property  came  into  his  hands  as  agent  for  the  United  States.  (See 
opinion  of  January  31, 1803,  oiMe.) 

WASumoToN,  March  18, 1803. 
Sir:  I  lensnclose  Mr.  Bingham's  letters  respecting  his  action 
with  Cabot  and  others,  as  they  contain  little  more  than  a  repe« 
tition  of  former  statements.  The  following  observations  are 
similar,  it  is  presumed,  to  what  I  had  the  honor  of  making  in 
a  former  letter,  of  which  I  preserved  no  copy. 
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Mr.  Bingham  ai^ars  to  consider  his  demand  against  the 
United  States  as  warranted  by  law  He  cettainjy  ought  to 
have  the  fair  and  intended  benefit  of  any  resolve  which  may 
have  passed  in  his  favor;  but  not  of  any  erroneous  construction 
of  such  a  resolve,  even  if  such  a  one  has  ever  been  madie 
beneficial  to  hjm. 

Uncontested  facts,  and  the  repeated  decisions  of  courts  com- 
petent to  the  purpose,  show  that  Bingham,  in  the  transactions 
which  gave  rise  to  the  actions  ho  has  sufiered  from,  could  not 
have  acted  as  agent,  or  at  least  as  an  authorized  agent,  of  the 
United  States;  for  if  he  had  so  acted,  he  must  have  prevailed 
in  his  suits. 

Bonille's  order,  on  which  much  dependence  has  been  placed, 
was  that  the  cargo  should  be  sold,  and  that  its  neiproceeA  should 
remam  in  the  hands  of  B.y  to  be  delivered  to  whomsoever ,  oc* 
cordiftg  to  the  decision  of  Congress,  thfise  proceeds  might  be- 
long. This  order  is  B.'js^^^  and  only  authority  for  meddling 
with  the  property  in  question;  and  it  also  proves  for  whom  and 
to  what  purpose  he  could,  in  any  sense  of  the  word,  be  con- 
sidered as  an  agent  concerning  it.  The  object  of  his  agency 
in  receiving  is  by  this  order  expressly  pointed  out,  namely,  to 
keep  and  deliver  over  the  proceeds  received,  to  those  to  whom, 
according  to  the  decision  of  Congress,  they  might  belong. 
Nothing  can  be  plainer  than  B.'s  duty;  and  nothing  more  safe 
and  indemnifying  in  itself,  had  it  been  pursued. 

On  February  2, 1779,  he  informs  Congress  of  the  capture, 
and  adds  that  Bonille  had  insisted  that  the  cargo  should  be 
disposed  of;  and  the  island  being  in  great  want  of  this  neces- 
sary article,  (flour,)  that  the  sales  would  be  more  advantageous 
to  the<:oncerned  there  than  in  Europe,  and  would  malce  the 
misfortune  fell  less  heavy  on  the  concerned.  By  this  letter  it 
I  appears  that  the  flour  was  at  a  good  market,  the  sales  advan« 

I  tageous,  and  that  the  net  proceeds  received  by  B.  would  at  all 

times  be  sufficient  to  meet  the  equitable  and  legal  demands  of 
those  to  whom  they  might  belong,  and,  being  delivered  to 
them,  to  indemnify  and  save  harmless  the  agent  who  received 
them. 

On  the  30th  of  November,  1779,  in  consequence  of  a  letter 
from  Mr.  Bingham,  against  whom  suits  were  then  pending  in 
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Massachusetts,  Congress  requested  the  legislature  of  that  State 
to  consider  whether  it  would  not  be  advisable  to  stop  those 
suits  until  the  principal  question  (prize  or  no  prize)  should 
be  determined;  after  tifhich^  said  Congress^  it  weuld  be  in 
Bingham* 8  power  to  discharge  himself y  by  Miverifig  to  the 
true  owners  the  property  placed  in  /ds  hands  for  their  use. 

At  this  time  it  is  clear  that  Congress  did  not  mean  to  change 
the  terms  on  which  B.  received  the  captured  propertyi  to  be- 
come responsible  themselves,  to  indemnify  B.^  or  to  aid  him 
any  fiirther  than  to  find  out  who  those  true  owners  were,  to 
whom  he  could  with  safety  deliver  what  had  been  placed  in 
his  hands  for  that  purpose.  The  special  principles  of  his 
agency,  of  law,  of  equity,  and  the  most  obvious  principles  of 
tM)mmon  justice,  would  require  no  more;  because,  the  owners 
being  known,  he  had  already  been  furnished  with  the  means 
of  indemnifying  himself;  and  then  holding  thetn^  could  com* 
pletely  do  it  by  delivering  over  the  property  which  had  been 
flaced  and  continued  in  his  hands  for  that  very  purpose^  and 
on  die  very  event  of  the  owners  being  known. 

It  is  to  be  repeated  that  Bonille's  order  to  B.  was  for  him  to 
deliver  the  proceeds  of  the  carg6  to  whomsoever,  according  to 
the  decision  of  Congress,  it  might  belong;  and  that  they,  in 
their  above-mentioned  address  to  the  legislature  of  Massachu- 
setts, expressly  mention  the  decision  of  a  prize  court  as  the  de^ 
ctmn  on  which  B.  was  to  discharge  himself  by  delivering 
over  the  property.  It  is  to  be  remembered  that  this  expression 
of  the  consideration  of  Congress  on  the  subject  was  nine  months 
after  B.  had  informed  them  by  letter  that  he  should  place  the 
proceeds  of  the  flour  to  the  credit  of  their  commercial  commit* 
tee,  and  proves  the  refusal  of  Congress  to  receive  the  proposed 
credit,  and  to  be  made  accountable  to  the  owners  for  the  pro- 
ceeds of  their  cargo.  This  transaction  of  Congress,  incorrectly 
stated  and  erroneously  construed,  is  relied  on  in  support  of  the 
demand,  as  connected  with  the  proposed  credits.  But  a  dif- 
ferent inference  ought  to  be  drawn.  Considering  B.  as  receive 
ing  the  property  either  from  Bonille  or  from  Congress,  as  their 
agent,  he  could  not  have  a  right  to  elect  the  purposes  to  which 
he  would  apply  it,  but  they  from  whom  he  had  received  it;  and 
{torn  first  to  the  last;  on  every  occasion^  have  they  determined 
9 
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and  elected  to  consider  the  properly  in  B/s  bands  to  he  Mivr 
ered  over  to  the  true  owners  when  they  ahoald  be  known. 

The  legislature  of  Massachusetts  not  thinking  it  proper  t(^ 
«top  the  suitff;  Bingham^  on  the  6th  of  June,  17S0>  petitioned 
again  on  the  subject)  a  principal  object  of  which  was  to  exQul- 
pate  himself  and  Bonille  from  blame,  and  to  obtain  a  release  of 
property  attached,  in  his  correspondent's  hands^  stating  that 
neither  the  captoiB  nor  the  captured  could  eventually  suffer 
by  what  had  been  done.  Congress  thereupon  resolved  that 
Bonille,  in  ordering  the  cargo  of  the  brig  Hope  to  be  sold,  aD<) 
the  money  to  be  deposited  in  th»  hands  of  B.  Tn4>  the  legalitff 
'  of  the  capture  could  be  proved,  showed  the  strictest  attentk)n  to 
the  rights  of  the  claimants,  and  the  highest  respect  for  the  opin: 
ion  of  Congress;  and  that  they  would  defray  all  the  e2pen9e9 
which  B.  should  be  put  to  by  reason  of  the  suits  then  pending, 
or  which  might  thereafter  be- brought  against  him,  in,  the  Stat^ 
of  Massackusetts,  on  account  of  the  brig  Hope  or  hercarga 
Bingham  being  the  agent  to  Congress  for  other  purposes,  Bo- 
nille the  officer  of  an  ally,  and  the  captors  our  citi^ns,  Con- 
gress, as  above,  absolve  from  censure  and  approbate  the  con- 
duct  of  their  agent.  But  what  conduct  J  The  reception  ef 
property  to  be  by  him  delivered  over  to  the  right  owners  ^hen«> 
ever  th^y  should  be  ascertained  <<  by  a  judgment  of  the  princir 
pal  question."  These  are  the  words.  Until  this  is  done,  B. 
could  not  be  safe  in  delivering. the  property.  He  must  have 
delivered  it  to  th^  right  persons  at  his  peril.  If  he  had  delivr 
ered  it  to  the  wrong,  that  would  not  have  discharged  him;  he 
would,  notwithstanding, .  have  been  responsible  to  the  judg- 
ment owners  the  moment  they  were  ascertained.  B.  could 
with  safety,  and  ought  in  duty,  either  as  agent  or  a  mere  mer* 
chant,  to  have  delivered  to  them  their  property.  They  sought 
it — they  demanded  it.  The  event  had  taken  place  on  which  he 
undertook  to  do  it-*on  which  Botnlle  and  Congress  expected 
he  would  have  done  it^  and  had  impliedly  directed  him  to  do 
it.  This  judgment  would  have  indemnified  him  in  all  places, 
in  all  times,  against  all  persons;  it  was  binding  on  all  the 
world. 

As  B.  would  not  have  been  safe  in  delivering  the  proceed^ 
of  the  cargo  to  the  claimants  until  it  was  ascertained,  by  judg- 
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racnt  of  law,  that  they  were  entitled  to  rec^iv6  them,  it  was 
perfectly  reasonable  that  the  investigation  should  be  at  the  ex- 
pense of  the  United  States,  under  the  special  circumstances 
of  the  case,  and  that  their  interference  should  in  no  way  preju-' 
4ioe  ibitplainHfs  in  the  pending  actions.  They  had  attached, 
in  the  hands  of  Mr.  Russell,  as  the  agent  of  B.,  his  property, 
which,  in  the  event  of  a  judgraeht  against  B.  in  the  specified 
actions  only,  and  which  it  was  impossible  to  obtain  previous 
to  a  judgment,  was  liable  for  its  satisfaction.  B.  complained 
of  having  his  property  embarrassed  by  an  attachment;  and  as 
he  Gould  not  release  it  by  delivering  over  the  property  claimed 
until  the  justice  of  the  claim  was  ascertained.  Congress,  to 
procure  its  release,  pledged  themselves  to  the  plaintiffs  to  pay 
aUsuch  sums  of  money,  with  costs  of  suit,  as  might  have  been, 
recovered  in  eiiker  or  both  of  the  abovemeniioned  actions,  and 
«i  no  other ^  for  on  these  alone  was  B.*s  property  attached. 
They  therefore  directed  their  navy  board  to  give  security  to  the 
jdaini^f  (not  to  B.,)  for  the  payment  of  every  judgment 
which  they  might  recover  in  these  particular  actions,  and  to 
cause  the  defendant's  attorneys  to  be  instructed  in  the  defence 
of  the  same. 

These  are  the  resolves  and  measures  on  which  Mr.  B.  prin- 
cipally places  the  legality  of  his  demand.    Their  only  objects 
were,  to  discharge  B.'s  property  from  a  complained-of  embar- 
rassment, to  direct  his  attorneys, in  reference  to  the  two  then 
depending  suits,  and  to  secure  the  then  plaintiffs  by  bonds,  as 
aa  equivalent  Yor  their  attachment.    By  these  transactions,  no 
new  rights  were  created^no  new  obligations,  impliedly  or  ex- 
pressly, were  created  against  the  United  States,  in  favor  of 
Bingham.    The  words  relied  on  are,  Congress  will  defray  all 
the  expenses  that  Mr.  B.  may  be  put  to  by  reason  of  the  suits 
nott pending,  ot  which  may  hereof ter  be  brought  against  him^ 
m  the  State  of  Massachusetts y  on  account  of  the  brig  Hope  and 
her  cargo.    The  intention  of  Congress,  collected  eiiher  from 
the  words  used,  from  the  provisions  connected,  from  the  sub- 
ject-matter, from  the  effects  and  consequences,  or  from  the 
reason  and  spirit  of  the  provisions  and  the  nature  of  the  trans- 
actH>n,  appear  to  me  to  be  very  clear.    The  terms  expenses  by 
reason  of  a  suit  are  not  usually  applied  both  to  the  moneys  re- 
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covered  as  debts  or  damages j  and  to  the  moneys  expended  in 
carrying  on  a  suit^  but  only  to  the  latter.  A  promise  to  defrai^ 
all  the  expenses  which  the  plamtiffs  might  be  pat  tb  by  reason 
of  those  suits,  expressed  in  the  same  terms,,  would  ba^e  been 
properly  expressed^  and  yet  necessarily  confined  to  the  mere 
005/  and  expense.  The  phrase  expenses  of  a  suit,  is^  obviously, 
both  in  technical  and  common  parlance,  expressive  of  the  eosts 
of  court  and  the  aut-door  expenses f  as  distinct  from  the  deit  or 
damages.  But,  if  the  meaning  of  the  resolve,  from  the  words 
of  it,  were  uncertain,  a  positive  claim  could  not  be  sup|)orted 
from  a  doubtful  cotistruction. 

If  CcBgress  meant  to  defray  (that  is,jE)<iy)  the  damages  or 
debt,  and  defray  the  expenses,  why  did  ^ey  confine  the  pro- 
-vision  to  actions  in  Massachusetts  9  The  reasons  for  paying  a 
Judgment  debt,  n^easured  in  its  amount  by  the  value  of  the 
flour,  being  the  same  wherever  recovered^  would  apply  equally 
elsewhere.  If  Congress  intended  to  have  paid  the  damages 
which  might  have  b^en  recovered  in  any  action,  there  could 
have  been  no  reason  for  expressly  timiting  the  provision  to  the 
place  of  their  recovery — to  Massachusetts.  Not  so  in  respect 
to  the  cos£  and  expenses,  or  the  damages y  in  the  tica  preceding 
actions. 

The  suits  could  be  brought  only  where  one  of  the  parties 
lived.  B.  being  a  stranger  in  Massachusetts,  not  personally 
attending;  his  responsibility  not  generally  known,  from  hia 
distance;  the  trouble  and  expense  of  defending  suits  greatly 
increased;  and  the  little  credits  and  advancemenu  necessary, 
for  the  continually  accruing  expenses  in  the  defence  of  actions, 
to  be  made^  and  his  property  being  held  only  on  the  two  depend- 
ing actions — the  reasons  for  the  legislature's  providing  for  the 
damages,  which  might  have  been  recovered,  applied  only  to 
the  pending  actions;  and  for  the  cost  and  expenses,  to  actions 
only  prosecuted  in  Massachusetts;  as  not  any  of  the  stated 
causes  could  have  operated  in  actions  against  B.,  if  prosecuted 
in  Philadelphia. 

On  these  ideas,  services  performed  and  moiieys  expended  in 
and  about  the  suits  in  Massachusetts,  were  by  the  resolve  se- 
cured, and  directly y  on  the  credit  of  the  United  States.  These 
creditors  dilone,  (notB.,)  in  virtue  of  the  resolve,  could  have 
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any  ctaiins  on  government.  The  expenses  toere  B.^s;  but  gov- 
eminent  engaged  io  the  credUorSy  fer  their  greater  security,  to 
pay  them.  On  the  same  ideas^  Congress,  itx  their  letter  to  the 
legislature  of  Massachusetts  of  the  30th  November^  above  re- 
ferred to,  enclosing  sundry  papers  relative  to  the  pending  ac- 
tions, after  stating  that  Mr.  Bingham^  tm  a  decision  (^  the 
frmdpal  qaestwn^  could  discharge  hitnse(f  by  delivering  to  the 
true  -owners  the  property  placed  in  his  hands  for  their  usSy 
request  that  legislature,  if  they  should  not  think  it  proper  to 
sUip  the  adaonsy  to  furnish  B.'s  agent  with  the  papers  then 
enclosed.  This  demonstrates  that  Congress  considered  B.j 
and  the  property  placed  in  his  hands,  as  chargeable  with  the 
damages  which  might  be  recovered,  after  they  had  subjected 
themselves,  4n  some  degree,  to  the  expenses  of  the  suits. 

In  June,  1797,  there  was  a  decision  on  the  principal  ques- 
tion in  the  circuit  court,  in  &vor  of  the  owners  of  the  priva- 
teers, the  piaintiffis  in  the  late  action.  This  sentence,  regularly 
lendeted  on  a  libel,  (the  proper  process,)  and  by  a  competent 
court,  ascertained  the  true  owners  of  the  property,  devolved 
the  obligatioo  on  Bingham  to  deliver  it,  and  completely  dis- 
charged the  United  States  from  any  afier  care  or  expense  con- 
ceming  the  demand  in  questioo.  The  United  States  have, 
however,  been  at  many  expenses  since. 

It  appears  the  recovery  fmally  against  B.  was  on  an  action 
for  money  had  and  nceived,  tried  on  the  most  liberal  principles, 
en  the  general  issue,  with  a  liberty  of  giving  the  special  mat- 
ters in  evidence;  that  the  disbursements  and  all  expenses  were 
deducted  from  the  amount  of  the  sales;  and  the  net  proceeds 
of  the  flour,  with  i^  calculation  of  interest,  (short  of  the  real 
interest^)  on  the  amount  of  these  proceeds,  were  made  the  meas- 
ure of  damages.  Surely  B.  cannot  <3omplain  of  actual  injury, 
in  being  held  to  pay  the  amoant  of  this  jadgment,  af^er  having 
had  the  use  of  the  money  for  so  long  a  time. 

To  me  it  appears,  from  perusing  Mr.  B.'s  statement  of  his 
owa<case,  that  he  has  mistakeii  both  facts  and  principles,  in 
some  very  material  points;  and  thait,  at  times.  Congress  and 
their  officers  have  also  been  impressed  with  mistaken  views  of 
the  subject;  but,  nevertheless,  they  have  not  rendered  the  gov- 
ecament  Jtesponsible  fi>r  any  part  of  the  judgment  in  question: 
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that  the  United  Stales  were  not  held,  in  virtue  of  the  abeve- 
mentioned  resolve,  to  have  defrayed  even  the  expen9e»  of  any 
proceedings  on  account  of  the  captured  flour,  after  it  was  ad« 
judged  to  be  lawful  prize  to  the  brig  Hope,  in  the  circuit  court, 
as  aforesaid:  that,  as  the  reason  of  their  interference,  so  their 
provision  by  resolution,  stopped  here;  and  to  have  extended 
it  further,  would  have  been  more  than  justice,  policy,  or  the 
subject-matter,  or  even  Mr.  Bingham  himself,  in  his  first  com* 
munications,  seemed  to  require.  ^  What  possible  cause  can  be 
assigned  why  Congress  should  have,  assumed  on  themselves 
the  payment  for  property  which  Mr.  Bingham  had  received,  to 
he  delivered  over  to  the  right  owners,  and  out  of  which  he  had 
made,  and  would  probably  make^  until  it  ^hpuid  be  paid  over, 
interest  profits,  if  not  mercantile  profits  ?    The  consequence  of 
such  an  armpgement  would  have  been^  for  the  United  States 
to  haye  taken  the  moaey  from  B.  as  Am  og-en/^,  and  paid  it 
over  to  his  creditors'  creditors,  or  as  debtors  thems^eiy  on 
account  of  property  which  B.  had  received,  been  benefited  by^ 
and  chosen  to  withhM  from  the  true  owners;  paid  theit  de- 
mands, as  the  duty  of  government,  without  an  indemnity^  or, 
\ike  common  factors,  resorted  to  B.  for  their  leimbursemeiits. 
On  ideas  the  reverse  of  these  have  been  the  measures  of  gov- 
ernment.   An  object,  avowed  in  the  said  letter  of  the  30th  of 
November,  is,  to  prevent  injustice  to  individuals  on  the  one 
hand,  and  embarrassments  to  an  agent.on  the  other,  until  hs 
could,  by  a  judgment  on  the  princip€U  question,  disembarrass 
himself,  by  delivering  to  the  true  owners  the  property  placed 
in  his  hands  for  their  use.    This  proves  Congress  considered 
the  matter,  in  reference  to  the  propeny  itself,  as  between  nictt- 
vidual  claimants  and  B.;  and  that  they  did  not  mean  so  to  in* 
tei^fere  as  to  render  themselves  responsible  for  thtit,  but  only  to 
secure  justice  to  these  individuals,  by  suffering  the  law  to  tats 
its  course,  and  to  release  JB.  from  embarrassments  incident  to 
the  then  pending  suits.    On  the  same  principles,  4h«  resolve 
ailerwards  makes  provision  for  the  release  ofB.  ^s  property  when 
attached,  and  for  defraying  the  expenses  occasioned  by  the 
actions;  and  on  the  same  principles,  the  auditor  of  accounts 
refused  to  receive  or  have  anything  to  do  with  the  property  in 
question,  or  any  part  of  it,  by  admitting  a  credit^  in  the  set- 
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ttement  of  B.'s  acceuoi^  which  he  wished  to  impose  qd  the 
United  StHes. 

As  to  the  piioe  of  the  flour,  in  addition  to  Mr.  Lowell's 
lesiimooy,  I  understand  there  was  the  tostimony  of  another 
witness.  Besides,  it  is  admitted  the  flour  was  good,  sold  at 
a  market  where  it  was  in  demand,  and  of  course  high.  If  the 
prioe  in  evidence  was  not  the  marlcet  pdce  at  the  tim^  of  the 
eoie,  (which,  without  evidence  of  .the  actual  price,  would  have 
been  Che  pcesumed  one,)  Mr.  B.,  as  he  bad  been  possessed  of 
that  charge  and  evidence  for  years  before  the  final  trial  of  his 
eaase,  would,  as  he  certainly  might  have  done,  have  procured 
evidence  of  what  was  the  market  price.  That  Mr.  B.  suflered, 
in  fia^t,  a  single  cent  by  a  summons  in  a  process  of  a  foreign 
attachment  being  served  on  Mr.  Russell,  does  not  appear  by  any 
document  in  the  case.  TKis  would  have  in  no  event  rendered 
the  trustee  liable,  until  after  a  priaeipal  judgment  could  have 
been  obtained  against  B.,  and  a  second  and  subsequent  judg- 
ment, on  a  writ  of  sccrs  /mcia$f  rendered  against  this  trustee; 
which,  jfrom  the  nature  of  the  processes,  would,  if  the  actions 
had  been  sustained,  required  years  to  have  accomplished,  and 
have  created  no  necessity  of  the  money  *8  lying  dead  a  single 
week  in  the  trustee's  hands.  It  does  not  appear  by  any  paper 
or  evidence  in  the  case  that  any  drafts  on  Russell  were  dis« 
honored  on  account  of  this  attachment,  or  that  B.'s  credit  or 
business  was  thereby  in  the  least  degree  impaired  or  deranged; 
and,  considering  the  charactbrs  of  the  gentlemen,  the  .pioba* 
biiity  is  they  were  not.  This  law  process  had  only  rendered 
Russell  bail  or  security  for  his  friend  and  correspondent,  in 
case  of  a  judgment  against  him.  Surely  Mr.  Russell  would 
have  consented  to  this,  without  insisting  on  an  actual  deposite 
9r  pledge  of  money,  and  also  the  use  of  this  money,  without 
accoimting  to  his  friend  for  its  interest.  If  so,  B.  could  have 
sust^ned  no  injury  from  the  attachments;  and  if  he  did,  the 
loss  of  interest  or  profits,  for  the  short  time  he  was  subject  to 
them,  ought  in  equity  to  be  balanced  by  a  similar  loss  sus- 
tained by  the  true  oiMtsrsoi  that  property,  by  whose  loss  he  haa 
been  benefited.  The  loss  of  interest  on  the  run  of  the  execu- 
tion, the  discount  these  owners  would  have  made  to  have  re* 
ceived  sati^&ction  of  the  judgment  in  money  on  its  being  ren* 
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dered,  with  some  advantages  in  the  calculation  of  the  inteiest 
by  the  jury  in  fixing  the  damage$|  are  perhaps  more  than 
equivalent  to  the  injuries  c(^mplained  of  by  B. 

White  on  this  question  of  damages,  it  occuis  to  me  that  I 
dwelt  on  it  in  my  former  letter  on  Bingham's  claim;  it  is 
therefore  unnecessary  to  trouble  you  with  any  further  remaika 
concerning  it.  Upon  the  whole,  considering  the  fiicts  disclosed 
by  Mr.  Bingham's  written  statement/  supple;mented  by  his  sub* 
sequent  letters;  or  the  evidence  produced  on  the  trial  of  the 
cause^  the  decisions  and  proceedings  of  the  seveiml  courts,,  the 
measures  of  the  general  government,  or  the  whole  combined,^ 
I  am  constrained  to  repeat,  that  I  can  find  neither  lailr,.  justice, 
nor  equity,  in  the  demand  made  against  the  United  States. 
I  have  the  honor,  &c.> 

LETI  LINCOLN- 

To  the  Secretakt  op  State. 


CLAIMS  UNDER  TREATY  WITH  FRANCE, 

Demands  for  freight,  wb^re  individuala  have  tranaperted  artielea  for  the  FVeneb 
gOTtnpiiekit,  or  for  its  citizens^  as  they  are  within  no  pofitive.  provision  of  th^ 
Gonventiqn,  are  out  of  the  question;  the  United  States  being  in  no  event  and  on 
no  principles  bound  to  protect  them. 

Wasbington,  Nwember  Ig^  1803. 
Sir:  In  despair  of  being  able  to  form  a  decided  opinion^ 
or  one  perfectly  satisfactory  to  myself^  from  the  facts  or  prin- 
ciples of  which  I  am  possessed^  respectidg  the  submitted  ques- 
tion^ I  can  only  state  the  course  and  result  of  certain  reflections 
on  the  subject.  The  several  articles  of  the  convention^  ob- 
viously designed  to  designate  the  same  demands^as  those  which 
the  United  States  are  held  to  satisfy,  being  indefinite  in  them- 
selves, expressed  in  varied  terms  and  not  according  with  the 
expressed  intent  of  preceding  articles  and  preceding  treaties 
to  which  they  refer,  occasion  the  perplexity.  From  the  evident 
marks  of  hurry  impressed)  in  some  instances,  on  the  &ce  of 
our  late  negotiations  with  France^  it  is  not  to  be  presumed 
that  the  negotiators  attached  precise  ideas  to  all  the  principal 
terms  which,  they  made  use  of.   It  is  clear  that  the  same  terms^ 
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88  used  in  different  articles^  will  not  admit  of  the  same  con* 
xtmction. 

For  the  purpose  of  ascertaining  their  meaning,  it  seems  neces* 
sary  to  consider^  as  parts  of  one*  entire  instrument,  the  treaty 
of  cession  and  the  two  conTentions;  as  they  refer  to,  and  are 
dependent  on,  each  other,  and  were  made  at  the  same  time,  in 
pursuance  of  one  entire  agreement,  however  independent  they 
may  be  of  each  other  in  their  execution. 

The  2d  article  of  our  treaty  with  Prance,  of  September  30, 
1800,  (which  the  late  convention  refers  to  as  containing  some 
of  Ae  objects  to  be  provided  for  at  present,)  mentions  indemni- 
ties, generally,  as  due  or  claimed,  and  which  were  to  be  the 
sabject  of  a  futtire  adjustment. 

The  6th  article  of  the  same  treaty  provides  fer  the  payment 
of  debts  ccfUracted  by  the  French  government  with  the  indi- 
vidual citizeps  of  the  United  iStates,  saving  indemnities  claimed 
on  account  of  captures  or  confiscations. 

The  makers  of  the  treaty  of  1800  comprised,  in  the  terms 
^  deU$  ccniracied*'  and  ^Hndemniiies  due  or  datmed,^^  all  the 
demands  which  they  then  meatit  to  provide  for^  or  to  reserve 
fer  a  future  adjustment.  Had  that  treaty  been  ratified  in  all 
its  articles,  and  the  payments  of  Mis  hten.  made  as  provided 
for  in  the  6th,  and  as  therein  and  in  the  2d  they  are  distin- 
guished iix>m  indemnities,  no  after  demands  but  those  com- 
prised  under  the  term  indemniiies  could  have  been  made  on-  the 
French  government.  Considering  these  articles  connectedly, 
and  in  connexion  with  other  parts  of  this  treaty,  there  can  be 
but  little  doubt  of  its  having  been  the  intention  of  their  fmmers 
to  include  all  just  demands,  as  well  for  freight  as  for  other 
causes,  within  the  general  description  of  the  debts  mentioned 
in  the  6th,  and  the  indemnities  excepted  therefrom  and  reserved 
in  the  2d  article.  No  reason  can  be  assigned  why  a  claim  o& 
account  of  freight  should  not  be  considered  as  within  the  terms 
or  the  meaning  of  one  or  the  other  of  these  articles: — within 
the  first,  when  founded  on  any  contract;  and  within  the  last, 
if  resulting  from  capture^  or  any  tmnsaction  without  an  agree- 
ment or  the  consent  of  the  claimant. 

The  9th  article  of  the  treaty  of  the  30th  of  April,  1S03, 
expressly  declares  it  to  be  the  cJbject  of  tlic  convention  of  the 
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same  date^^  to  provide  far  the  pagmenl  of  debts  dm  to  ihseUi' 
zens  of  the  United  States  by  ih^  French  govemmenl>  prior  to 
the  30th  of  September,  1800."  The  1st  artiele^of  die  conyen- 
tion  securing  a  payment  to  the  French  government/ mentions 
another  convention^  also^  which  shall  fix;  thesum  '^for  the  pay- 
ment of  ttte  debts  due.  by  France  to  the  citisens  of  the  United 
States."  . 

To  provide  for  the  payment  of  these  debts,  is  the  avowed 
object  of  the  last  convention.^  In  the  1st  sectioni  it  was  said 
that  it  is  <^to  secure  the  sum  due  by  France  to  the  citizens  of 
the  United  States,"  in  compUanee  with  the  2d  and  6th  articles 
of  the  treaty  of  the  30th  of  September,  1800,  that  the  respective 
ministers  had  been  aj^inted;  who  had  agreed  to  the  following 
article: 

That  the  debts  due  by  France  to  citizens  of  Ibe  United 
States  before  September  30, 1800,  shall  be  paid  avoiding  to 
certain  regulations.  This  last  tenn  may  possibly  refer  to  the 
qualifications  of  the  debts,  as  well  as  to  the  n^ode  of  payment. 

"  The  sum  due^^  and  "<Ae  debts  due  by  France,'^  as  ex- 
pressed in  the  abovementioned  article  and  section,  are  to  be 
paid  in  compliance  tcith  the  2d  and  5th  oiticlesof  the  trfiotjf 
of  1800;  that  is,  so  paid  as  would  be  in  complianee  with  tliem, 
were  this  2d  article  in  force,  or,  in  compliance  with  the  princi- 
pies  therein  expressed.  An  executipn  of  this  2d  artiole,  or  a 
payn^ent  in  pursuance  of  its  provisions,  ivould  be  one  in  con- 
sequence of  ^^negotiaiion^^  or  an  ^^ad/uMment^^  by  the  two 
nations  respecting  indemnities*  The  convention  is  sueh  an 
adjustment  by  the  two  nations,  by  which  it  is  determiited  on 
what  account  there  shall  beindemnittea,  and  in  what  instances 
the  United  Sutes  shall  be  held  to  satisfy  them  and  the  other 
demands,  under  the  term  debts,  as  described  in  the  said  5th 
article. 

It  does  not  appear  that  accounts  and  vouchers  for  freight 
>vere  among  those  mentioned  in  the  \^X  article  of  the  conven« 
tion  as  presented  to  the  French  government,  or  that  debts  for 
fieight  were  among  those  whose  result  was  comprised  in  the 
conjectural  note  mentioned  in  the  2d  article.  If  they  were  not, 
it  is  conclusive  against  the  demand  in  question^  but  if  they 
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ureie,  no  conclusion  results  therefrom  in  support  of  the  clieiim^ 
if  it  is  within  the  subsequent  exceptions. 

The  4th  article  of  tb^  convention  confines  the  demands 
which  the  United  Statics  are  held  to  pay  to  such  debts  as  aie 
due  far  swppliesy  for  embcargoeSy  or  for  prizes  made  at  sea^  in 
tskich  the  appeal  has  been  properfy  lodged  vnlhin  the  tin^  men* 
tioned  in  the  convention  of  1800.  The  mistake  in  there  being 
no  such  time  mention^^  will  probably  not  alter  materially  the 
efiect  of  this  article* 

An  execution  of  that  conrention  being  an  express  object  of 
the  late  one,  ibis  last  particularly  refers  to  the  2d  article  of  the 
firsts  respecting  indemmtiesy  and  to  its  Bihy  reacting  debts; 
but  so  confounds  and  limits  these  terms  as  to  render  their 
meaning  in  some  instances  to  a  degree  doubtful,  and  in  others 
very  circumscribed*  The  ^^ debts  contracted^*  of  this  Sth  arti- 
cle are,  by  the  4th,  as  above  stated,  confined  to  those  for  sup- 
plies— at  least  so  fiurHs  they  are  to  look  to  the  United  States  for 
payment.  Ddfts  or  demands  for  the  fVeight  in  question  cannot 
be  considered,  on  any  principles,  as  included  in  this  descrip* 
tibn.  The  ** indemnities  claimed  on  account  of  captures  or 
coit^sea/tons,"  and  ^^indemnities dtie or cktimedy^^dismentioneA 
in  the  above  said  Sth  and  2d  articles,  are  confined,  in  like 
manner,  to  indemnities  for  embargoes  and  prizes  made  at  sea. 
A  demand  on  account  of  an  embargo  detaining  both  vessel  and 
CMtgo,  or  the  vessel  alone,  can,  in  ho  sense  of  the  word,  be 
considered  as  including  a  demand  for  the  vessel's  having  trans- 
ported the  cargo,  which  is  the  ground  of  a  claim  for  firetght. 

Are,  then,  ^^deA/«,"  or  rather  ^*  denuzndsj^^  on  acc6unt  of 
freight,  in  ciises  of  capture,  as  distinguished  from  ^*  debts  due 
for  supplies  or  for  enAargoeSj^  provided  for  under  the  terms 
^^debts  due  for  prizes  made  at  ssa  ? '  ^  The  positive  effect  of  these 
terms  is  to  include  only  such  demands  as  are  in  consequence 
of  captures  made  o^  stfa,  but  nqt  necessarily  off  such.  The  next 
article  of  this  convention^  thoneibre,  limits  the  demand  on  ac« 
count  of  captures  to  such  as  had  been,  or  should  be,  ordered  to 
be  restored,  and  in  cases  of  the  insufficiency  of  the  captors; 
and  expressly  excepts  demands  on  acicpunt  of*  prizes  whose 
condemnation  had  been,  or  should  be,  confirmed.  These  limit* 
ations^  being  Inconsistent  with  the  idea  of  a  payment  of  fireight 
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in  some  instances  in  which  it  may  be  clearly  due  firom  the 
French  government  or  the  captors^  and  nol  very  congenial  with 
such  an  iden  in  aihersy  conclude,  wj^  great  strength ,  in  favor 
of  excluding  it  in  aU  cases/  as  a  demand  transferred  to  the 
United  States. 

Demands  for  freight^  where  individuals  may  have  transports 
ed  aitioles  for  the  FrOnch  government^  or  for  Us  cjtizens,  if 
such  have  existed)  as  they  are  within  no  positive  provision  of 
the  convention,  are  out  of  the  question.  In  such  cases  Aere 
was  a  voluntary  credit,  which?  if  misapplied,  as  it  was  the 
eredUor^s  folly,  so  it  will  be  his  loss;  the  United  States  in  no 
events  and  on  no  principles,  being  bound  to  protect  or  pay 
such  claims — they  not  being  debts  for  supplies,  as  before  stated^ 
or  on  account  of  ctaptures  at  sea,  as  above  expressed. 

A  decree  or  an  order  for  restitution  or  condemnation  is — ^1. 
Either  of  the  vessel  and  caigo;  or^  ?•  A  condemnation  of  the 
vessel,  where  the  cargo  is  restored;  or,  3.  A  condemnation  of 
the  cargo,  where  the  vessel  is  restored.  In  the  first  two  cases, 
on  general  princijdes,  there  may  be  a  demand  for  damages;  but 
it  is  only  in  the  la$t  that  there  can  be  a  demand  for  freight 
against  the  captors.  As,  then,  this  order  of  restitution  is  of 
such  a  kind  as  devolves  the  obligation  of  making  the  payment 
mentioned  in  the  convention,  on  ^[account  of  captures  at  96a>" 
and  as  it  is  only  an  order  of  condemnation  of  cargo  that  can 
devolve  the  obligation  of  the  payment  of  freight,  it  is  to  be  pre- 
sumed that  the  convention  meant  to  provide  for  the  payment  or 
restitutbn  of  the  vessel;  or  cargo  only,  which  are  due  from  the 
captors  on  an  order  of  restoration,  and  not  for  the  payment  of 
freight,  which  is  due  only4n  the  event  of  condemfuUion  of  the 
cargo,  and  this  with  some  exceptions.  If  the  condemned  cargo 
is  contraband;  if  the  vessel  is^  coasting  ^m  one  port  of  the 
enemy  to  another;  if  she  is  engaged  iii  a  trade  between  another 
country  and  her  colonies^  not  allowed  of  in  a  time' of  peace, 
or  in  any  other  way  departs  firom  the  principles  of  a  ne^tl:al 
conduct,  freight  is  usually  denied.  These  deviations,  although 
they  may  not  expose  the  vessel  to  confiscation?  have  been  coh- 
sidered,  by  the  usages  of  nations,  as  sufficient  to  forfeit  the 
light  of  freight.  . 

U  may  be  difficult  to  reconcile  the  provision  in  the  conveuv 
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tion  for  the  payment  of  debts,  thus  narrowed  dowjl  and  con* 
fined  to  demands  for  supplies,  for  embargoes,  and  foi  vessels  or 
cargoes  (ordered  to  be  restored,  with  its  more  enlarged  profes- 
sions, and  its  repeated  ref^jrence  to  the  two  articles  of  the  treaty 
of  1800.  Yet  I  am  inclined  to  .think  such  ought  to  be  its 
construction,  and  that  the  opinioB  of  the  two  commissioners 
is  correct.  To  extend  the  provision  further,  would,  I  think, 
be  unauthorized  by  the  articles  themselves,  or  the  rules  of  con* 
struction.  The  creditors  for  freight  have  no  cause  for  complaint 
against  the  United  States.  These  demands  were  against  the 
French  government.  And  if  the  conventipn  has  not  trans^ 
ferred  tliem,  they  still  ren^ain  good  as  they  were  against  their 
origrnal  creditors*  The  commissioners,  who  are  made  the 
judges,  are  of  opinion  that  the  debts  for  freights  are  not  trans* 
ferred.  But  if  they  were  doubtful,  the  effect  ought  to  be  the 
same.  They  could  never  decide  that  an  instrument  of  a  doubt* 
ful,  or  fairly  capable  of  a  different  con3truction,  had  charged 
the  American  nation  with  the.  debts  of  the  French.  The  con- 
vention supposes,  by  its  expressly  referring  to  the  French 
government,  the  right  of  deciding  on  such  clatma  as  shuU  be 
80  rejected  as  to  exempt  the  United  States  from  their  payment, 
that  there  may  be  some  which  th^y  may  b^  bound  to  satisfy*. 
Among  those  may  be  the  demands  for  freight.  To  charge  the 
sum  mentioned  in  the  convention  with  these  kinds  of  debts,  if 
they  are  not  fairly  chargeable  on  it,  wpuld  be  not  only  injurious 
to  the  United  States,  but  an  injustice  to  the  indisputable  con- 
vention debtors,  in  the  event  of  that  sum  being  insufficient. 

The  foregoing  opinions,  although  repeatedly  reviewed,  are 
submitted  to  your  consideration  with  real  diffidence. 
I  haye  the  honor,  &c.,  d&c,, 

LfiVI  LINCOLN. 

To  the  Secretary  of  State. 


RIGHTS  AND  IMMUNITIES  OF  PUBLIC  MINISTERS. 
The  entry  into  a  minister's  garden  by  the  agent  of  the  owner  of  a  slave,  and 
there  seizing  and  carrying  avay  such  slave  to  the  owner,  is  not  such  a  viola- 
tion of  the  domicil  of  the  minister  as  constitutes  a  punishable  offence,  under 
the  act  of  Oopgress  of  April  30, 1790» 

Washington,  May  9, 1804, 
Sir:  I  had  the  honor  of  receiving  yours,  enclosing  Mr.  Mer- 
ry's,  as  his  Britannic  Majesty's  minister  to  the  United  States. 
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Its  contents  lead  to  a  consideration  of  the  immunities  of  public 
ministers  in  relation  to  exemptions  and  protections  of  their 
dwellings,  their  domestics,  servants,  and  laborers,  in  some 
new  views  of  those  subjects,  and  beyond  any  cases  which  j 
from  my  means  ol  information,  I  can  find  to  have  occurred  ' 
either  in  Europe  or  America.  Iii  such  a  case  the  discussion 
must  depend,  principally,  on  reasoning  from  general  principled, 
and  the  anal(^y  there  is  between  it  and  cases  which  have  been 
considered  as  setded.  The  circumstance  of  the  person  retained 
by  Mr.  Merry  being  a  slave,  [and,  with  his  mistress,  a  native 
of  the  country  where  the  minister  resides,  forms  points  in  the 
cause  which  mtjce  it  differ  materially,  both  in  principle  and  in 
feet,  from  any  which  appear  to  have  been  sanctioned  by  the 
consent  of  nations.  It  is  to  be  regretted  that  the  officer  or  agent 
complained  of  had  not,  previously  to  the  recapture  of  the  run' 
moay  slave,  advised  Mr.  Merry  of  his  condition,  and  consulted 
on  tl3.e  means  of  reclaiming  him.  Had  this  requisition  of  de- 
cency  and  propriety  been  complied  with,  and  which  seems  to 
have  bjeen  enjoined  by  a  respect  for  our  own  government,  as 
well  as  for  his,  and  for  his  official  station  in  the  country,  there 
can' be  no  doubt  but  he  would  have  immediately  dismissed 
from  his  employ  the  runaway  servant  of  one  of  our  citizens, 
and  thereby  have  prevented  an  unpleasant  discussion  of  unset* 
tied  principles  of  the  laws  of  nations,  and  an  apparent  violation 
of  privilege,  which  a  religious  respect  for  the  usages  of  nations 
and  the  duty  due  to  his  situation  obliged  him  to  notice.  Neither 
Great  Britain  npr  any  other  nation  can  be  more  interested  iii 
*^  a  religious  observance  of  the  laias  ^  nations^^  than  the  United 
States;  nor  Can  the  administration  of  the  American  government 
be  less  ^ansuous  for  a  principled  and  correct  decision  in  tbye 
existing  case  than  Mr.  Merry.  Both  will  be  happy  in  the  result 
of  an  examination  which  shall  evince  that  no  violation  of  offi- 
cial privilege  or  national  law  hath  taken  place. 

The  question  is,  not  whether  the  taking  of  the  negro  from 
the  employ  of  a  foreign  minister,  without  previous  notice  to 
him  or  the  government  in  which  he  resided,  was  sufficiently 
respectful  towards  them;  but  what  are  the  legal  and  national 
rights  and  obligations,  in  reference  to  all  the  parties  concerned, 
respectively.  The  immunitiesof  foreign  ministers,  their  retinue?^ 
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domestic  servanitj  dtoeUinfi^Sf  goods,  (fec./ati  stated  by  the  ap- 
proved writers^  oa  the  laws  of  nations^  are  recognised  by  the 
United  States  in  their  fullest  extent  Present  inquiries  as  to 
the  matter  of  the  things  alleged  to  be  pnvileged^  and  exempted 
from  the  oidinaly  procedures  in  our  country^  as  connected 
with  a  foreign  minister>  are:  was  Scott  Mr*  Merry's  domestic 
servant?  or  was  be  hiar  chattel,  in  the  sense  in  which  the  lav 
entitled  them  to  that  exemption  ?  or  was  his  garden  parcel 
of  his  dwelling,  to  that  purpose?  The  general  positions  in  fovor 
of  such  exemptions  have  their  exceptions .  Some  are  mentioned 
in  the  books;  others,  equally  within  their  reasons^  with  no 
militating  decision,  shpuld  be  equally  respected.  The  reclaim* 
ing  of  a  slave  by  his  iaaa9ter  in  a  summary  manner,  is  believed 
to  be  such  a  one,.as  against  the  mere  question  of-  a  primkged 
service  with  a  minister  of  a  foreign  nation ;  as  against  his  rights 
of  domicil,  it.  may  be  more  questionable^  If  a  garden  is  not 
the  privileged  parttel  of,  or  appujrtenant  to,  a  dwelling-house, 
those  rights  could  not  have  been  violated  in  the  existing  case. 
This,  then,  ia  thtjirst  question:  Was  Scott  Mr.  Merry 's  domes* 
tic  servant  in  the.  sense  of  nAtionaT  law,  and  in  his  service,  at 
the  time  of  his  capture? 

The  mere  &ct  of  doing. labor  in  a  minister's  hdnse  or  garden 
does  not,  of  course,  make  the  laborer  such  a  servant.  The 
laborer  may  be  the  domestic  servant  of  the  sovereign  of  the 
country  where  the  minister  resides,  or  of  some  minister  from 
another  foreign  sovereign;  in  which  case,  jn  the  event  of  such 
laborer's  getting  into  theactual  employment  of  a  minister,  other 
than  the  one  to  whom  he  belonged,  he  would  be  considered 
as  the  servant  of  his  first  and  rightful  master.  He  could  not 
be  the  servant  of  both — have  two  such  roasters.  Nor  is  the 
lodging  in  a  minister's  house,  or  even  his  certificate,  incontro« 
vertible  evidence  of  the  right  of  privilege;  and  without  thus 
lodging  and  being  certified,  a  person  may  be  a  privileged  do* 
•  mestic.  Although  a  distinction  exists,  in  some  respects,  be- 
tween servantSLwho  are  natives  of  the  country  where  the  inin^ 
ister  resides,  and  foreign  servants  brought  with  him,  it  does 
not  apply  to  the  present  question;  nor  is  it  of  importance  to  ex* 
amine  into  the  reasons  of  the  difference  which  some  wthon 
make  between  menial  servants  and  such  as  they  call  domestic 
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ones-^ify  indeed 9  they  are  not  the  sanae.  While  the  right  of 
exemption  or  protection  may  be  admitted  to  extend  to  every 
description  of  ministers'  servants,  this  right  must  not  be  con- 
founded with  the  abuse  of  it.  A  person,  to  be  privileged,  must 
be  in  reality  and  bonajidt  the  sei^vant  of  the  minister;  other- 
wise, no  exemption  can  be  ekdmed  by  him  or  for  him.  The 
ktw  protects  only  such.  *  With  whatever  good  faith  otfair  in- 
ientum  a  minister  may  receive  a  person  into  his  setvice,  if  it  is 
not  also  so,  and  legal  on  the  part  of  the  person  received,  he 
cannot  be  protected. 

If  Scott  was  the  servant  of  Mr.  Merry,  he  must  have  be- 
come so  by  some  act  or  contract  between  them,  sanctioned  by 
some  usage  or  principle  of  law.  It  is  assumed  that  Scott,  at 
the  thne  of  his  engaging  in  this  service,  was  the  runaway  slave 
of  a  Mrs.  Stone,  and  her  property;  and  ttiat  he  was  retaken 
by  her  authority.  As  such,  with  what  right  could  a  foreign 
minister,  with  or  without  nodce^  employ  him,  privilege  him, 
or  retain  him?  Could  there  b^  a  service  by  contract — a  iona 
Jfde  one?  The  slave  was  the  property  of  his  mistress,  had  no 
toitl  of  bis  own;  was  incapable  of  disposing  of  his  time  for  a 
moment,  of  .creating  a  right,  or  binding  himself  by  any  con- 
tract which  he  could  make.  If  so,  the  whole  oiatter  of  en- 
gagemeiit  must  be  <k>nsidered  as  void;  and  the  negro  was  so 
&i  from  being  the  hired  servant  for  a  month,  that  he  was,  from 
his  condition  in. society,  incapable  of  becoming  one  at  will. 
The  service  of  a  4slave  is  secured  by  the  government  to  his 
owner.  He  may  be  considered  as  in  custody  of  the  law,  in  the 
custody  of  his  owner.  This  master,  by  law,  has  the  same  right 
to  restrain,  reclaim^  and  maintain  the  possession  of  him,  that 
an  officer  has  in  reference  tq  his  prisoner;  considered  as  prop- 
erty, as  th)B  goods  and  chattels  of  the  owner,  the  reasoning  is 
atill  stronger.  The  right  of  recapture,  as  against  a  mere  actual 
possession,  is  universal,  and  always  justifiable,  if  not  attended 
with  a  breach  of  the  peace.  The  law  of  nations  respects  the 
light  of  the  native  inhabitants  of  a  country  where  a  foreign 
minister  may  reside,  as  well  as  his  rights  and  immunities. 
Hepce  it  is  that  the  act  of  Congress,  passed  April  30th,  1790^ 
which  expressly  recognises  the  right  of  public  ministers,  pro- 
TideS|  as  does  the  British  jstatute,  in  conformity vto  national  law. 
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that  the  benefita  of  the  same  shall  not  be  extended  to  the  debts 
of  persons  who  shall  have  entered  into  the  service  of  a  public 
minister,  and  as  shall  have  been  contracted  i»rior  to  such  entry. 
If  a  pers6n  capable  of  binding  himself  to  serv^  by  contract  19 
liable  by  law  to  be  taken  from  the  service  of  a  foreign  minister 
by  his  creditor,  to  whom,  previous  to  engaging  in  the  service^ 
he  was  indebted,  a  slave,  surely,  itwapabk  of  contracting,  may 
be  taken  by  a  master  to  whom,  by  previous  obligation,  the  Sfr* 
vices  of  his  life  shall  have  been  due,  and  who^e  property  the: 
slave  shall  have  been.  So  a  person  in  a  serried  of  this  govern- 
ment, which  is  incompatible  with  the  service  of  a  foreign  min- 
ister that  he  may  engage  in,  will  npt  be  protected.  On  these 
principles,  it  is  believed,  a  soldier,  a  sailor,  an  apprentice,  a^ 
child,  and  a  wife,  engaging  in  the  service  of  a  public  minister, 
would  not  be  privileged;  and,  fi)rming  exceptions  to  the  gen- 
eral  rule,  could  legally  be.  retaken  by  their  superiors,  master, 
parent,  and  husband,  respectively,  under  circumstances  not 
endangering  the  peace.. 

A  second  question  is,  admitting  Scott  was  not  Mr.  Merry's 
servant,  so  as  to  be  prgtected  against  arrests  or  recapture,  were 
the  rights  of  the  dwelling-house  violated,  in  taking  him  from 
the  garden  ? 

The  house  of  a  public  minister  is  exempted  from  entry  by 
any  civil  or  criminal  process,  excepting  in  some  very  extraor- 
dinary cases.  How  wide  this  privilege  of  domicil  spreads,  has 
perhaps  never  been  determined  with  any  precision.  A  dwelt* 
ing  house,  as  to  the  purposes  of  protecting  it  and  its  occupants 
against  the  invasion  of  burglars,  and  the  owner  and  his  en« 
dosed  goods  against  the  arrests  of  civil  processes,  is  correctly 
known  in  law«  Its  limits^  as  legally  defined  in  diese  cases, 
may  be  considered  by  some  too  narrow  to  comport  with  the 
rank  and  the  respect  doe  to  the  representatives  of  sovereigns. 
They  may  be  so;  but,  to  all  necessary  purposes,  they  are  suf* 
ficiently  large.  All  their  out- buildings  and  enclosures  are  pro« 
teeted  by  the  laws  of  the  country,  in  common  with  those  be- 
longing to  its  most  distinguished  inhabitants.  Indeed,  tbey 
are  better  protected;  the  security  of  privilege  which  attaches  to 
a  minister's  personid  chattds,  wherever  they  may  be,  and  of 
redress  in  our  highest  courts  and  most  summary  fiirms  of  jus* 
10 
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tice,  render  the  asylum  beyond  the  mere  d'^elling-house  of  no 
importance,  or  important  only  as  a  sanctuary  for  strangers. 
Would  a  debtor,  a  jcuI^Mit,  a  runaway,  a  beast  or  a  bird,  be 
privileged  and  protected  in  the  out- buildings  of  a  minister,  ap- 
purtenant to  his  dwelling  house,  as  they  would  be  in  the  house 
itself?  Can  a  garden  be  considered  as  parcel  of  this  bouse, 
and  the  man  who  labors  there  as  having  the  protection  of  the 
house?  Certainly  such  privileges  would  be  inconvenient  to 
the  public  minister,  and  might  be  abused,  to  the  great  injury 
of  the  people  among  whom  he  should  reside.  It  would  create 
the  necessity  of  personal  applications  whenever  it  should  be- 
come necessary  for  the  purposes  of  civil  or  criminal  justice  to 
enter  his  possessions;  and,  in  case  of  his  occasional  absence, 
for  the  want  of  his  consent,  a  fugitive  must  escape,  or  the 
privilege  be  violated.  Upon  the  whole,  I  can  find  no  suffi- 
cient reason,  either  in  precedents,  principles,  or  in  the  official 
situation  of  a  public  minister,  for  extending  the  immunities  of 
his  domicil  to  his  garden.  As  well  might  it  be  extended  to 
his  farm,  and  shield  day  laborers  from  the  common  duties  and 
common  justice  of  their  country.  This  applies  to  Scott,  con- 
sidered merely  as  a  slave  taken  from  the  garden  by  his  owner, 
and  not  as  the  servant  of  the  minister.  The  extent  of  privilege 
contended  for  appears  to  me  noways  necessary  for  the  dis- 
charge of  the  official  functions  of  a  public  minister.  It  makes 
him,  to  an  unreasonable  degree,  independent;  nor  is  it  within 
the  necessity  or  the  policy  of  rendering  him  so.  This  intie' 
pendence  has  limits;  he  cannot  do  what  he  pleases;  must  con* 
form  to  the  laws  of  the  country  of  his  residence;  and  if,  forget- 
ful of  duty,  he  should  violate  its  laws  and  its  customs,  to  the 
injury  of  others,  his  privilege  consists  more  in  the  withholding 
the  ordinary  remedies  from  the  injured,  than  in  those  positive 
co-operations  of  government  against  him  which  may  seem  to 
sanction  the  wrong  after  the  sufferer  has  corrected  it  by  doing 
himself  justice. 

If  the  principles  which  have  been  stated  are  correct,  they 
exclude  the  idea  of  a  resort  to  any  court  in  the  case  which  has 
been  submitted.  Mr.  Merry's  statement  of  the  seizure  having 
been  made  by  an  officer  of  justice,  it  is  believed,  is  not  correct. 
In  this  he  must  have  been  misinformed.    As  I  understand  it^ 
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the  slave  was.  taken  by  the  agent  of  his  owner,  without  any 
process   or  direction  from  a  magistrate ,  as  has  been  usual. 
And  of  course  the  case  is  not  provided  for,  even  on  the  sup- 
position that  Scott  was  the  domestic  servant  of  the  minister y 
by  the  act  of  Congress.    Notwithstanding,  if  this  was  the 
man's  real  character,  and  if  the  retaking  him  in  the  garden 
was  seizing  him  in  the  minister's  privileged  dwelling,  in  the 
sense  of  law,  there  has  been  an  ofience  against  the  rights  of 
nations;  and  the  offenders  may  he  prosecuted  by  the  minister, 
either  in  the  district  or  the  Supreme  Court  of  the  United 
States,  or  by  an  indictment  in  the  district  court.    But,  I  repeat 
it:  no  court  can  readily  avail  itself  of  a  precedent,  or  a  princi* 
pie,  which  will  punish  the  owner  of  a  slave — of  property — {6i 
taking  it,  in  a  peaceable  manner,  from  the  garden  of  a  foreign 
minister.    I   have  formed  no  opinion  as  to  what  might  be 
thought  expedient,  under  existing  circumstances,  if  you  should 
have  doubts  of  the  propriety  of  the  above  stated  positions,  or 
Mr.  Merry  be  dissatisfied  with  their  application.    My  views 
have  been  confined  to  the  effects  of  wimt  has  been  considered 
as  strict  law.    Had  the  man  been  seized  and  taken  away  by  an 
officer  of  the  general  government,  who  was  removable  at  its 
pleasure,  it  might  be  fit  to  dismiss  him  for  his  neglect  of  the 
rules  of  decency  and  propriety,  in  proceeding  without  first  ap« 
plyijig  to  his  government,  or  the  minister,  for  direction  or  con- 
sent.    But  a  private  person  cannot  be  thus  subjected  to  these 
rules,  or  thus  punished  for  a  violation  of  them. 

Many  and  variant  Opinions  may  be,  and  probably  will  be, 
formed  on  this  subject,  should  it  become  the  topic  of  popular 
or  legal  discussion.  The  one  which  I  have  the  honor  to  sub- 
mit to  your  coasideration  may  be  adjudged  erroneous;  but  it 
is  embraced  with  confidence,  and  is  the  result  of  my  best  re- 
flections. 

I  have  the  honor,  &c.,  &c., 

LEVI  LINCOLN 

To  the  Secretary  of  Statb. 
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PAY  OF  SEAMEN  DISCTHAROED  IW  A  FOREIGN  COUNTRY. 

The  master  of  a  vessel  bdonging  to  the  Uniud  Sutes,  soli  in  a  foreign  covntry 
in  consequence  of  her  being  stranded,  is  not,  within  the  meaning  of  the  legie- 
}ature,  liable  for  three  months'  unearned  pay  to  the  seamen  under  the  act  of 
1803 >  for  neither  justice,  policy »  nor  equity,  requires  an  appropriation  of  the 
proceeds  of  a  sale  for  Che  return  t€  a  crew,  wLm  the  snlewas  t&e  result  of  a 
disastrous  providence. 

Washinctton,  December  ?t,  1804. 
Sir:  I  have  the  honor  to  submit  to  your  consideration  a  snm- 
niary  result  of  my  examination  of  the  3d  section  of  the  law  of 
February  28,  1803,  respecting  the  three  months'  pay  of  dis- 
charged seamen  in  a  foreign  country,  which  you  requested. 
This  section,  in  substance,  requires  of  the  master  of  a  vessel 
belonging  to  a  citizen  of  the  United  States,  on  a  sale  of  such 
vessel  and  a  discharge  of  her  company  in  a  foreign  country^  of 
on  the  discharge  of  our  citizen  seamen  there  by  their  owo 
consent,  a  payment  of  three  months'  wages,  beyond  whcU  may 
ie  due  at  the  time  of  such  discharge,  for  each  person  so  dis- 
charged— two- thirds  of  which  to  be  paid  to  him  on  his  engage*- 
ment  on  board  of  any  vessel  to  return  to  the  United  States; 
the  other  third  to  be  applied  for  returning  other  citizen  seamen 
from  foreign  ports  to  the  United  States,  or  supporting  them 
there:  which  third  is  to  be  accounted  for  with  the  treasury 
every  six  months,  by  the  person  receiving  the  same.    The 
words  of  this  provision  are  general  enough,  and,  in  a  literal 
construction,  suflkiently  broad  to  embrace  the  "crew  of  a  vea- 
jsel  sold  in  consequence  of  her  being  stranded.''   But  the  ques- 
tion is,  whether  such  a  construction  conforms  to  the  meaniiig 
of  the  legislature,  explained  by  principles  of  law  and  the  sub- 
ject-matter?   If  there  have  been  any  legal  decisions  in  point,  I 
am  ignorant  of  them;  and  can,  therefore,  only  decide  on  prin- 
ciples. 

The  law  to  which  this  is  supplementary,  provided,  in  its  7th 
and  8th  sections,  for  the  return  or  support  of  American  seamen 
in  five  events:  in  case  of  shipwreck,  sickness,  captivity,  and, 
in  case  of  a  discharge  without  consent,  or  a  contract  therefor, 
on  a  sale  of  the  vessel.  In  this  last  case,  if  the  master  refuses 
to  make  reasonable  provision  for  the  return  of  such  discharged 
'  seamen,  the  vessel  might  be  anested  until  there  should  be  a 
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compliance.  In  this  act,  the  iegislatare  considered  the  sailors 
vrho  were  to  be  provided  for  on  account  of  a  wreck,  as  distinct 
fiom  those  who«  on  account  of  ihe  sale  of  their  ship,  might  be- 
eome  destitute  of  the  means  of  returning.  There  being,  then, 
such  a  legislative  consttuction  in  this  act  itself,  as  to  confine 
its  provisions  for  the  return  of  the  cre«r,  in  consequence  of  a 
mle  of  the  ship,  to  an  ^difuuy  voluntary  sale,  and  to  exclude  a 
vfreckmJe,  or  a  sale  of  necessity,  it  is  but  reasonable  to  consider 
the  same  terms,  when  copied  into  the  supplementary  law,  (6(s 
diey  rarely  are  copied,  so  fiir  as  they  respect  the  description  oi 
(he  case  intended  to  be  provided  for,)  as  having  or  being  used 
in  the  same  sense  as  they  were  in  the  original  law,  and,  of 
course,  as  i^plicable  only  to  sales  in  the  ordinary  course  of  mer* 
dumdise.  Neither  jnstice,  policy,  nor  equity,  seems  to  require 
an  sfipropriation'of  the  j9roceei&t^a«Ei&for  thesupport  or  return 
of  a  crew,  which  sale  has  been  a  losing  one — the  result  of  a 
mined  voyage^  tod  necessitated  by  a  disastrous  providence. 
It  is  difficult  CO  believe  that  the  legislators  meant  to  charge 
ship-owners^  in  addition  to  the  loss  of  freight  and  a  consider- 
aUe  part  of  their  ship,  as  the  case  may  be,  to  a  loss  of  the 
amount  of  two  months*  wages  beyond  what  might  be  due  for 
the  benefit  of  the  crew,  and  of  one  month^s  wages  for  the  ben- 
efit of  saflois  at  Urge;  for  this  would  be  the  effect  of  consider- 
ing  the  act  as  emitracing  4dl  sales — nreck  sales.  Such  a  con- 
straction  would  be  taxing  property,  not  in  the  hands  of  those 
who  held  it,  but  of  those  who  had  lost  it;  and  as  it  respects  one- 
third  of  the  three  months'  pay ,  as  a  future  provision  for  persons 
with  whom  the  assessed  have  had  no  connexion. 

There  is  another  view  of  the  subject.  The  laws  of  the 
United  Stales  do  not  describe  the  cases  when  seamen's  wages 
shall  be  considered  as  due,  and  when  not,  or  when  payable 
pro  ratm,  or  when  lost  in  Mo  from  a  destruction  of  the  voyage 
and  vessel^  but  haive  left  these  matters  to  be  decided  under  tiie 
specisJ  ctrcumstaac^  of  the  particular  cases,  according  to  the 
marine  law,  or  the  comnKMi  law,  as  practised  on  in  the  several 
Statee.  By  these  laws,  fi»ight  is  always  considered  as  the 
mother  of  wages;  and  so  close  is  this  tegal  connexion  that 
whenever  it  can  be  claimed,  the  latter  is  demandable,  and  in 
the  same  proportion.    If,  therefore,  the  goods  shall  be  saved 
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and  delivered  at  port^  and  the  vessel  lost,  both  freight  and  wages 
would  be  due ;  but  if  the  goods  should  be  lost^  then  both  freight 
and  wages  would  be  lost;  and  this  from  a  policy  to  stimulate^ 
from  a  principle  of  interest,  the  sailors'  utmost  exertion  to  save 
the  ship  and  cargo  when  in  danger. 

The  law  of  1.803  must  be  so  construed  as  to  include  a// co^e^ 
where  there  may  be  a  sale  of  the  vessel,  or  be  considered  Ks  em- 
bracing those  Sides  in  the  common  course  of  merchandise  only, 
where,  on  the  sale^ both  freight  and  wages  have  accrued.  On 
the  former  construction,  if  a  vessel,  on  her  passage  to  her  port 
of  destination,  should,  in  distress,  lose  all  her  cargo,  and,  of 
course,  her  claim  to  freight,  and  yet  arrive  a  mere  wreck  to  a 
port,  in  whieh  she  from  necessity  should  be  sold  and  the  crew 
discharged,  they  would  be  entitled  to  the  two  months'  eztraor* 
dinary  wages,  or  rather  to  the  benefit  of  them;  but  not  to  one 
cent  of  the  ordinary  wages.  This  construction  would  not  only 
be  attended  with  the  above  unreasonable  consequence,  but 
would  also  change  the  established  principles  of  the  marine  and 
common  law,  by  implication ;  which  is  never  admissible  but 
from  necessity.  Considering  the  law  as  applying:  ^o  ^^  ^ast 
description  of  sales  only,  every  word  of  it  will  have  an  opera- 
tion, and  be  in  perfect  consistency  with  equity,  policy,  and  the 
established  provisions  of  4he  marine  and  common  law.  Be- 
sides, there  is  a  verbal  argument  from  the  law  itself  in  fevor  of 
the  last  construction.  The  words  are,  ^^three  months'  pay 
over  and  above  the  ttages  which  may  then  be  due  to  such 
mariner  or  seaman. ' '  There  is  not,  then,  by  this  law,  a  general 
provision  for  aU  sailors  who  may  be  discharged  in  a  foreign 
country  on  the  sale  of  'heir  vessel,  but  only  for  such  to  whom, 
on  such  discharge,  uages  may  be  due*  The  generality  of  the 
first  member  <»f  the  description  of  the  persons  to  be  provided 
for  is  circumscribed  by  this  last  qualification,)  ^^wages  cbe." 
The  reasoning  stands  thus:  The  law  of  1803  does  not  require 
the  three  months'  wages  to  be  paid  on  account  of  that  class  of 
discharged  sailors  which  may  include  those  to  whom,  on  a  sale 
of  their  vessel,  ordinary  wages  may  not  be  due.  Ordinary 
wages  may  not  be  due  to  the  discharged  sailors  of  a  stranded 
vessel,  on  the  sale  of  her  wreck;  therefore,  the  law  of  18(>3  does 
not  require  the  payment  of  the  three  months'  wages  on  account 
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of  the  discharged  sailors  of  a  stranded  vessel,  on  the  sale  of  her 
^vreck. 

On  the  whole,  from  the  foregoing  view  of  the  subject,  with 
deference  to  the  opinions  which  may  have  been  formed,  or 
judgments  given,  lam  constrained  to  believe  that  the  legislators 
meant  Co  provide  only  in  cases  of  the  voluntary  sales  of  their 
vessds  and  discharges  of  their  crews,  in  the  ordinary  courde 
of  trade;  and  that  such  ought  to  be  the  construction  of  the  act. 
I  have  the  honor,  &c^  &c., 

LEVI  LINCOLN. 

To  the  SscRRTART  OF  Statis. 
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HON.  JOHN  BRECKENRroGE,  OP  KENTUCKY: 
APPoumsD  AUG08T  7, 1805. 


EFFECT  OP  AN  -AWARD  TO  SEVERAL  COLLECTIV]ELY. 

An  awaid  by  oommiMioiiers  under  the  7th  article  of  the  treaty  with  G(reat 
Britain  to  serenJ  persona  coDectiTdy,  is  conciusiTe  upon  the  matter  so  fiur  that 
the  right  to  transfer  is  vested  in  all  the  pei^ns  in  favor  of  whom  it  is  made; 
and  if  those  concerned  have  neglected  to  have  Inserted  in  it  the  amount  of 
their  respective  ioterasts,  or  if  they  disagree  as  to  their  several  proportions^ 
tlie  emboirassments  are  attributable  to  Uicmadves.  The  government  caonot 
undertake  to  decide  among  them. 

Ques^icn  fsr  the  cpini&n  of  the  Attorney  Oenerat. 

<^  In  the  award  Tendered  by  the  commisaioneTs  Under  the 
Ttfa  article  of  the  treaty  with  Great  Britain,  in  the  ease  of  thd 
Som^set;  in  &Tor  of  John  R.  Livingston^  Wm«  Henderson, 
Messrs.  Claikson  &  Cross,  and  Charles  Miller,  Mr.  Liyingston 
claims  Jf64,  which,  in  the  report  of  the  assessors,  appears  to 
be  eonsideied  as  the  piopeMy  of  C.  Miller;  it  being  alleged  by 
Mr.  Livingston  that  C.  Miller  had  no  right  to  that  sum,  and 
tiiat  it  was  the  {>Foperty  of  Clarkson  &  Cross,  of  whom  he  is 
the  assignee*  The  question  is,  do  the  award  and  papers  in 
that  case,  herewith  enclbsed,  justify  the  payment  of  this  sum 
of  jSBA  Io  Mr.  Livingston?" 


Answer. 

WASHiKcrroN,  December  24, 1805. 

The  award  being  rendered  in  &vor  of  several  persons,  who 

do  not  appearto  be  in  partnership,  the  right  to  its  amount  is  in 

all  collectively,  and  not  in  any  individually;  of  consequence 

the  right  to  transfer  must  be  in  all.    No  transfer  fiom  Miller  is 
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produced.  Evidence  to  show  (as  has  been  attempted  in  this 
case)  that  Miller  had  neyer  kby  interest  in  Ihis  sum^  (nor^  in« 
deed;  iti  the  award^)  and  that  it  was  so  understood  by  the  com- 
missioners; is;  I  conceive^  wholly  inadmissible.  This  would  be 
going  into  a  ro-examination  of  the  matters  referred  to  and  de- 
cided on  by  the  commissioners^  of  which;  under  the  treaty^ 
they  had  the  exclusive  and  final  jurisdiction. 

It  would  be  contesting  the  verity  of  the  award,  by  setting 
up  a  claim  contrary  to  its  very  letter.  If  the  parties  cannot  ad- 
just their  respective  inte^sts  in  the  award,  or  if  either  of  them 
shall  receive  more  than  his  proportion,  they  must  resort  to  a 
court  of  justice  for  redress.  The  government  has  only  to  see 
that  the  moneys  aj:e  paid  to  those  in  whose  &vor  they  were 
awarded,  or  to  those  who  are  legally  entitled  under  them. 

The  award  not  ascertaining  the  separate  interest  of  the  par- 
ties, and  the  report  of  the  assessors  not  being  referred  to,  nor 
made  part  of  the  award,  the  government  has  not,  I  conceive^ 
either  the  means  or  the  power  of  examining  into  such  &cts. 
The  report  of  the  assessors  may  furnish  evidence  for  the  parties 
in  a  contest  among  themselves,  with  regard  to  their  respective 
interests  in  the  award.  But,  as  the  comtnissioners,  in  making 
up  their  awards,  were  not  bound  by  the  repiorts  of  the  assessors, 
but  might  depart  from  them  as  they  thought  fit,  the  award  alone 
appears  to  me  to  be  the  only  portion  of  their  proceedings  from 
which  the  government  can  draw  that  information  ^f  which  it 
is  bound  to  take  notice.  If  those  concerned  have  neglected 
to  have  inserted  in^  the  award  the  amount  of  their  respective 
interests,  or  if  they  disagree  as  to  their  several  proportions,  the 
embarrassments  are  attributable  to  themselves;  the  government 
cannot,  without  endangering  the  rights  of  the  parties,  as  well 
as  the  interest  of  the  public,  interpose  (and  that,  too,  e^ parte) 
an4  undertake  to  decide  among  them. 

Cases  may  probably  occur  where  it  might  be  very  difficult, 
perhaps  impossible,  to  procure  complete  evidence  of  the  trans- 
fer of  the  claims  of  some  of  the  persons  in  whose  favor  awards 
like  the  present  have  been  rendered.  Such  cases  must  rest 
on  their  own  circumstances,  and  may,  no  doubt,  furnish  such 
satisfactory  proof  of  the  equitable  right  of  the  claimant  as  to 
induce  the  government  to  direct  payment,  upon  receiving  from 
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him  an  indemnity  against  all  future  demands  on  the  same* 
account. 

JOHN  BRECKENRIDGE, 

Attorney  Genertd. 
To  the  Segrbtart  of  State. 


TREATY  OP  1794  WITH  GREAT  BRITAIN— DUTIES,  TONNAGE,  &c. 

Goods  and  merchandise  carried  from  any  place  in  the  territory  of  his  Britannic 
Majesty  on  the  continent  of  America  by  the  subjects  of  Great  Britain  into  any 
of  the  northern  districts  of  the  United  States,  aire  subject  to  the  same  duties 
which  would  be  payable  by  our  citizens  on  the  same  goods  imported  from 
the  same  place,  in  American  ships,  into  the  Atlantic  ports  of  the  United  8tatei». 

The  provision  in  the  treaty  relating  to  the  duties,  on  goods  and  merchandise  does 
not  extend  Co  tofMkogt  ditltcf . 

The  subject  of  trade  with  the  Indians  commented  upon  and  explained. 

Washington^  March  2i,  1806. 

Sir:  I  have  examined  with  attention  (he  note  of  Mr.  Merry 
of  the  7th  of  January^  and  the  accompanying  papers/ which  I 
had  the  honor  to-  receive  from  you. 

With  respect  to  the  first  point— '<  the  mode  of  calculating  the 
duties  collected  in  the  northern  districts  of  the  United  States^ 
upon  goods  carried  across  the  boundary  line" — I  can  discover 
no  other  admissible  construction  of  the  3d  article  of  the  treaty 
with  Great  Britain  of  1794,  than  that  adopted  and  practised  by 
the  government  of  this  country.  Under  that  constraction  and 
practice,  goods  and  merchandise  carried  from  any  pUce  in  the 
territory  of  his  Britannic  Majesty  on  the  continent  of  America 
by  the  subjects  of  Great  Britain,  by  land,  or  by  inland  naviga- 
tion, into  any  of  the  northern  districts  of  the  United  States^ 
shall  pay  the  same  amount  of  duties  which  would  be  payable . 
by  our  citizens  o^  the  same  goods  and  merchandises  imppfted 
fiom  the  same  place  in  American  ships  into  the  Atlantic  ports 
of  the  United  States.  The  object  of  that  part  of  the  treaty  . 
being  to  exempt  the  subjects  and  citizens  qf  each  party,  in  their 
inland  navigation  with  each  other,  from  the  duty  imposed  on 
goods  imported  ifi  foreign  vessels,  that  object  is  certainly  effect- 
ed  when  no  higher  duties  are  collected  from  British  subjects 
than,  are  collected  from  American  citizens  oxx  the  same  goods^ 
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kfid  imported  from  the  same  place  in  American  vessels.  This 
eonstruction  is  dedacible  not  only  from  the  letter^  bat  also  from 
the  spirit  of  the  instruinent.  A  different  construction  wpuld 
giro  to  British  subjects  a  privilege  not  claimed  nor  permitted  to 
our  own  citizens^  which  certainly  never  could  have  entered 
into  the  mind  of  those  who  made  the  treaty. 

2d  point:  ^^The  imposition  of /onn^e  duties  on  British  ves- 
8t»ls  navigating  the  lakes. "  ' 

I  am  unable  to  discover,  in  the  3d  article  of  die  treaty  with 
Great  Britain,  anything  which  can  support  the  construction  in- 
sisted  on  by  Mr.  Merry.  Nothing  like  it  is  deducible  flhom  the 
letter  of  the  article.  The  provision  relating  to  the  duties  on 
goocb  and  merckandbe  cannot,  by  the  natural  import  of  the 
words,  or  by  any  rule  of  sound  construction^  be  extended  to 
tonnage  duties.  They  are  distinct  subjects  of  municipal  regu- 
lation — ^if  not  in  all  comiiiercial  countriesi  certainly  in  those  of 
the  contracting  parties«-and  are  governed  by  distinct  and  sepa- 
rate provisions.  To  haive  exempted  British  ships,  therefore, 
from  foreign  tonnage  duty,  it  would  have  been  necessary  to 
have  declared  so  in  the  treaty,  in  terms  as  explicit  as  those 
which  exempted  goods  and  merchandise  from  fareign  import 
duties.  Duties  on  both  existed  by  law  at  the  formation  of  the 
treaty.  To  have  exempted  otie  and  not  the  other,  would ,  under 
Kuch  circumstances,  be  conclusive  to  show  that  such  exempt 
tion  was  not  intended.  Such,  I  conceive,  would  be  the  fair 
ftnd  legal  construction,  admitting  the  treaty  was  equivocal  If 
this  construction  be  right  as  to  tonnage,  it  will  be  also  correct 
as  to  light  mxmey. 

3d  point:  <<  The  compelling  of  British  subjects  to  take  out 
licenses  for  the  Indfan  trade,  in  the  same  manner  as  citiasens  of 
the  United  States." 

I  am  not  certain  Aat  I  fully  comprehend  the  extent  5f  Mr. 
Merry's  observaticTns  oil  this  head.  If  they  only  extend  to 
question  the  right  which  he  states  to  be  claimed  by  our  agents 
there,  .of  exacting  a  fee  of  six  dollars  Irom  each  British  aubject 
for  a  license  to  tmde  with  the  Indians  within  our  boundaries,  I 
agree  with  him  that  the  practice  is  improper,  because  it  is  not 
warranted  by  any  law  of  the  United  States,  and  will  doubtless 
be  forbidden.    But  if  his  observations  are  considered  as  claim- 
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ing  for  the  subjects  of  his  Britannic  Mcyesty  any  dispensation 
from  the  laws  of  the  United  States  which  regulate  the  trade  and 
inlercourse  of  our  citizens  with  the  Indian  tribes^  I  have  no  dif* 
ficulty  in  saying  that  they  are  not,  in  ray  opinion,  founded  upon 
the  treaty^  nor  the  explanatory  article  thereof^  nor^  so.  ftr  as  I 
am  informed,  on  any  principle  or  usage  applicable  to  cades  of  a 
nmilar  nature.  Permission  to  the  citizens  and  subjects  of  each 
nation,  and  also  to  the  Indians,  ^^ freely  to  pass  and  repass,  by 
land  or  inland  navigation,  into  the  respective  territories  and 
countries  of  the  two  parties  on  the  continent  of  America,  and 
to  navigate  all  the  lakes,  rivers,  and  waters  thereof,  and  freely 
to  carry  on  trade  and  commerce  with  oach  other/'  could  not 
possibly  by  the  contracting  parties  bo  intended,  nor  by  the  treaty 
can  be  construed,  to  give  permission  to  the  citizens  and  subjects 
of  each  to  carry  on  a  trade  within  the  territories  of  the  other, 
unchecked  and  unrestrained  by  the  municipal  laws  of  the  re- 
spective countries.  Had  a  provision  of  a  kind  so  novel  and 
extraordinary  been  contemplated  by  the  contracting  parties,  an 
express  stipulation  would  have  been  necessary;  and  that,  too, 
couched  in  terms  so  irresistibly  clear  as  to  have  permitted  no 
doubt.  But  this  trade,  I  conceive,  like  all  internal  commerce 
of  the  country,  is  subject  to  the  regulation  of  Congress;  and  if 
the  subjects  of  Great  Britain  are  allowed  to  participate  in  it  upon 
the  same  principles,  and  under  the  same  regulations,  which  are 
prescribed  by  law  for  our  own  citizens,  it  is  granting  them 
everything  which  could  have  been  contemplated  by  the  parties, 
and  everything  which  can  be  extracted  from  the  most  liberal 
construction  of  the  treaty. 

I  have  the  honor,  &c.,  d&c, 

JOHN  BRECKENRIDGE. 
To  the  Srcretart  of  State. 


MUNICIPAL  AUTHORITY  TO  IMPOSE  TAXES. 

Neither  the  city  council  nor  any  department  of  the  |;oTemmant  of  Orleans  can 
legally  tax  the  property  of  the  United  States  within  that  territory. 

Washington,  April  28, 1806. 
I  AM  of  opinion  that  there  rests  no  power  in  the  city  council, 
nor  in  any  department  of  the  government  of  Orleans,  to  tax  the 
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property  of  the  United  States  within  that  territory.  I  believe  the 
exercise  of  such  power  has  never  been  before  attempted  in  any 
part  of  the  United  States,  and  I  think  the  general  government 
ought  not  to  admit  the  principle.  Laying  the  tax  will  be  harm- 
less, for  I  see  no  means  by  which  the  payment  of  it  can  be  en- 
forced. 

JOHN  BRECKENRIDGE. 
To  the  Secretary  op  State. 
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OPINIONS 

OF 

HON.  C2E8AR  A.  RODNEY,  OP  DELAWARE: 

APPOINTED  JANUARY  20,  1807. 


LAND  PATENTS  ISSUED  BY  MISTAJtE. 

A  luid  patent  issued  under  a  mistake,  in  consequence  of  a  Virginia  military 
land  warrant  located  on  lands  which  had  been  previously  and  reguIaHy  loca* 
ted  by  others,  is  null  and  yoid. 

Baltimore,  June  10,  1€07. 

Dear  Sir:  I  have  read  and  considered  the  case  stated  in 
your  letter  of  the  28th  of  April  on  the  subject  of  a  patent  issued 
under  a  mistake,  in  consequeuce  of  a  Virginia  military  land 
warrant  ^Mocated  on  lands  which  had  been  previously  and 
regularly  located  by  others."  • 

The  patent  thus  issued  can  be  of  no  effect:  it  is,  I  conceive, 
null  and  void.  The  identical  land,  by  the  name  metes  and 
bounds,  having  been  previously  granted  according  to  law,  by 
the  United  States,  to  other  individuals,  no  subsequent  act  on 
the  part  of  the  United  States  could  possibly  affect  the  prior  title 
to  the  premises,  derived  from  their  own  patent:  The 'use  and 
object  of  a  patent  is  to  complete  and  render  perfect  a  title  to  lands, 
being  the  formal  instrument  established  by  law  for  this  pur- 
pose. But  if  the  title  of  the  United  States  to  the  same  lands 
has  been  before  parted  with  by  patent,  and  vested  in  prior  pur- 
chasers or  warrantees,  it  must  be  extremely  obvious  that  the 
patent  cannot  operate  on  lands  thus  previously  granted.  It 
cannot,  then,  accomplish  the  object  for  which  it  issued,  in 
consequence  of  the  mistake  committed  in  attempting  to  grant 
lands  before  granted;  nor  can  it  produce  any  effect.  It  is, 
therefere,  a  void  act,  to  all  intents  and  purposes.  If  there  were 
any  shadow  of  interest  in  the  paper,  the  United  States,  by 
whom  it  was  delivered,  and  the  person  in  whose  nslme  it 
issued,  are  the  only  parties  concerned.  They  have,  therefore, 
undoubtedly  the  right  to  cancel  the  patent,  and  to  retrace  all 
the  previous  steps  which  led  them  into  the  error,  provided  at 
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no  stage  they  affect  the  inteiytsts  of  third  persons.  I  consider, 
in  all  cases  where  a  mistake  of  this  kind  happens^  it  is  just  and 
fail  on  the  part  of  the  United  States  to  correct  it  as  soon  as  it  is 
discovered,  with  the  privity  and  consent  of  all  parties  interested. 
I  would  only  recommend  accuracy  and  attention  to  the  loca- 
tions and  surveys,  in  orcjer  to  be  certain  of  the  identity  of  thd 
lands,  with  respect  to  which  mistakes  may  happen  in  the  issu* 
ing  of  patents. 

Yours,  very  lesrpectfully, 

C.  A.  RODNEY, 
To  the  Skcrbtart  of  State. 


HOTOS  REirr  OF  COMMANDINQ  OFFICER  AT  NAVT  YARD. 

The  commanding  officer  at  the  navy-yard  is  entitled  to  receive  the  pay  and 
emoluments  of  a  oommodore,  and  therafoure  JM  entitled  to  apartment*  or  house 
.  free  of  rent, 

Baltimore,  June  10, 1807. 
.  My  Dbar  Sir:  I  have  reflected  much  on  the  case  stated  for 
my  opinion  in  your  &vor  of  the  12th  of  March,  and  feel  consid- 
erable difficulty  in  forming  a  correct  jud^ent  on  the  sulyect. 
The  commanding  officer,  at  the  navy-yard  is,  by  xhe  law  to 
which  you  refer,  entitled  to  receive  the  pay  and  etmdurnents  of 
a  captain  commanding  a  squadron  on  separate  service,  or,  ia 
other  language,  that  of  a  commodore.  The  very  term  emolu^ 
merits  imporjts  profit,  benefit,  or  advantage,  and  is,  perhaps, 
of  extensive  ^gnification.  It  must  immediately  occur  to  you, 
that  a  commodore  or  captain  commanding  a  squadron  on  sep- 
arate service  is  not  only  entitled  to  double  rations,  but  has 
apartments  ready  fiirnished  on  board  his  ship.  It  is  very  clear 
t^at  the  law  of  the  27th  March,  1804,  does  not  contemplate  any 
residence  of  this  kind  for  the  port  admiral  (if  I  may  use  the 
expression;)  because, fi)r  the  accommodation  of  an  inferij^r  offi- 
cer, even  a  sailingma^ter,  there  i?  not  only  no  provision,  but 
th^  regulations  under  which  each  vessel  previously  contained 
one  are  repealed*  It  is  not  reasonably  to  be  supposed,  then, 
that  the  commanding  officer-^holding  the  rank  of  a  captain,  too, 
in  the  navy^was  to  take  up  his  habitation  in  the  cabin  of  a 
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ship  not  prepared  for  the  reception  of  a  sailingmaster,  and  with-' 
out  either  officers  of  any  kind,  or  a  crew,  or  any  part  thereof, 
A  liberal  construction  of  the  law  would  entitle  him  to  a  habit- 
ation, as  comfortable  at  leaat,  and  not  more  expensive  to  the 
United  States,  than  what  he  would  possess  if  commanding  a 
squadron  on  separate  service;  yet,  in  the  strict  legal  construe* 
tion  of  the  tentns  in  which  the  law  is  couched,  independent  of 
other  considerations,  the  question  proposed  to  me  is,  in  my 
humble  opinion,  involved  in  doubt. 

There  is  another  and  important  view  to  be  taken  of  this 
subject,  and  which  is  worthy  of  consideration  in  fixing  the  just 
construction  to  be  given  to  this  act  of  Congress.  If  I  am  cor- 
rectly informed,  there  eXiA  in  the  army,  navy,  and  marine  de- 
partments, precedents  applicable  to  .the  present  case,  where^ 
under  similar  circumstances,  the  house  rent  of  an  officer  has 
been  allcrwed  to  him.  There  is  no  act  of  Congress  which 
particularly  gives,  eo  nvmmcp  to  any  officer  in  the  army  his 
hou^se-rent;  and  yet,  I  understand,  when  they  are  placed  on 
duty  where  there  is  a  garrison,  barracks,  or  quarters,  for  their 
accommodation,  this  charge  has  been  uniformly  admitted! 
When  an  officer  has  been  appointed  to  superintend  a  ship  whilst 
buildifig,  as,  from  the  nature  of  the  case,  it  could  afford  him 
iio  accommodation,  a  compensation  has  been  allowed  for  lodg* 
ing  and  extra  expenses  on  shore.  The  same  thing,  I  believe, 
-has  taken  place  where  any  ship  required  such  repairs  as  to 
afford  no  accommodation  for  the  commanding  officer  on  board. 
So  of  the  commandant  of  the  marine  corps,  to  whom  house- 
rent  was  allowed  until  the  present  quarters  were  prepared  for 
him  in  the  marine  barracks. 

I  am  sensible  that  the  usage  of  any  particular  department 
does  not  create  or  constitute  the  law,  and  I  am  aware  of  the 
jealousy  manifested  by  the  federal  courts  on  this  particular 
topic.  Yet,  in  ascertaining  the  just  and  reasonable  constrncw 
tion  of  a  law  not  unequivocally  plain,  the  course  of  a  depart- 
ment acting  under  the  law  from  its  first  existence,  or  other 
departments  acting  under  laws  precisely  similar,  is  entitled  to 
respect  and  consideration.  In  England,  the  judges  have  gone 
great  lengths  on  this  subject.  Were  I  to  decide  in  a  judicial 
capacity,  unfettered  by  the  decisions  which  have  heretofore 
U 
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taken  place  in  our  country^  I  would  say  that  the  correct  course 
lies  between  the  two  extremes.  Viewing  the  usage  referred  to 
as  a  light  to  direct  my  judgment  on  this  occasion,  I  fee)  dis- 
posed to  follow  it;  and,  ^s  the  best  result  of  my  reflections^  to 
say  that  the  commanding  officer  of  the  navy-yard  at  Washing* 
ton  should  bo  allowed  his  house  rent. 

If  any  additional  reasoning  were  required,  I  would  observe 
that  the  officer,  under  the  existing  establishment,  next  in  rank, 
has  a  house  free  of  rent.  The  buildings  it  is  true,  belongs  to 
the  United  States;  but  that  does  not  vary  the  question.  Is  not 
the  superior  officer  equally  entitled  to  as  comfortable  a  mansion, 
upon  common  principles  of  justice,  unless  there  be  some  pro- 
vision which  precludes  him  ?  My  impressions  might  have  been 
different  if  this  were  res  irUegra;  but  I  will  frankly  acknowl- 
edge my  inclination  in  favor  of  the  claim.  The  leaning  of  your 
mind,  1  am  sensible,  must  be  equally  strong  with  my  own. 
I  am,  dear  sir,  yours,  very  respectfully, 

C.  A.  RODNEY. 

To  the  Secretary  of  the  Navy. 


LIABILITY  FOR  CAPTURE  OP  A  CHARTERED  VESSEL- 

The  owners  of  a  vessel  chartered  to  the  Navy  Department,  for  the  purpose  of 
carrying  provisions  and  naval  stones  to  Malta  and  Syracuse,  without  stipu* 
huions  in  th«  charter-party  to  furnish  any  particular  or  special  papers,  cap- 
tured by  a  Spanish  privateer  on  the  g;rottnd  that  the  vessd  was  carrying;  naval 
stores  to  the  port  of  an  enemy  of  Spain,  the  voyage  and  risk  being  fixed  by 
the  charter-party  and  freight  charged  accordingly,  are  liable  for  the  loss  sus- 
tained by  the  capture. 

Washington,  Jufy  20, 1S07, 
Sir*  I  have  read  and  considered  your  letter  of  the  7th  in- 
stant^ and  the  papers  which  accompanied  it^  referred  to  you  hy 
a  resohition  of  the  House  of  Representatives. 

From  the  best  consideration  1  have  been  able  to  give  the 
subject,  I  concur  with  you  in  the  opinion  that  the.  owner  of 
the  Huntress  has  no  legal  claim  on  the  Navy  Department  for 
the  compensation  he  demands. 

William  Hodgson,  of  Alexandria,  as  the  agent  of  the  owner, 
chartered  this  vessel  to  your  department^  for  the  purpose  of  car- 
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Tying  provisions  and  naval  stores  to  Malta  and  Syracuse.  No 
stipulalioiis  are  contained  in  the  charter-party  to  lurnish  any 
particular  or  special  papers.  In  general,  it  is  the  duty  of  the 
capraiu  to  procure  all  the  usual  documents  for  the  protection  of 
his  ship  and  cargo;  nor  should  be  set  sail  without  them. 

It  is  stated  by  Mr.  Abbot,  in  his  Treatise  on  Shipping,  (a 
work  of  uncommon  merit  and  established  reputation,)  <<The 
master  must  also  take  on  board  no  false  or  colorable  papers  that 
may  subject  the  ship  to  capture  or  detention;  and  he  must  *)rO' 
cure  mid  keep  on  board  all  the  papers  and  documents  required 
for  the  manifestation  of  the  ship  and  cargo  by  the  laws  of  the 
country  from  and  to' which  the  ship  is  bound,  and  by  th'e  laws 
of  nations  in  general."  Had  the  United  States  shipped,  in  con- 
junction with  others,  goods  on  board  this  vessel  for  the  accud- 
tonoed  freight,  without  any  charter-party,  the  rule  of  law  would 
seem  perfectly  clear.  Whether  the  charter-party  varies  the  case, 
and  constitutes  the  person  who  charters  a  ship,  pro  hdc  vicey 
the  owner  of  th,e  vessel,  and  makes  the  captain,  of  course,  his 
iigetit,  I  do  not  conceive  is  material  to  be  decided;  because  it 
does  tiot  appear,  in  this  instance,  that  any  of  the  usual  papers 
were  omitted.  In  fact,  certificates  from  the  President,  as  well 
as  from  the  British  and  French  ministers,  were  obtained  to 
prove  that  the  cargo  belonged  to  the  United  States,  and  that 
it  was  destined  to  supply  our  squadron  in  the  Mediterranean. 
The  reason  why  a  similar  certificate  was  not  obtained  from  the 
Spanish  minister,  as  correctly  stated  in  your  letter,  was,  be- 
cause all  official  communication  between  tiim  and  our  govern- 
ment had  ceased. 

However,  I  do  not  consider  the  certificates  of  foreign  minis* 
lers  as  composing  a  part  of  the  regular  papers  with  which  a  ship 
is  usually  furnished  for  the.  protection  of  herself  and  cargo. 
They  are  a  species  of  ejttra  documents,  seldom  procured,  and 
which,  though  sometimes  of  advantage,  are  at  others  injurious. 
The  freight  was  to  compensate  for  the  risk  of  capture  or  deten- 
tion, to  which  all  neutral  vessels  are  svLbjeci  Jlagrante  bello. 
The  freight,  however,  was  not  due,  (or  rather  one-third  of  it,) 
according  to  the  express  contract,  until  the  delivery  of  the 
goods  at  Malta;  unless  some  person,  duly  authorized  by  the 
Navy  Department,  had  released  the  captain  from  the  further 
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prosecation  of  the  voyage^  or  had  the  vessel  discharged  in  Eng- 
land. The  consul,  you  state  expressly,  had  no  such  authority. 
The  owner,  therefore,  without  performing  his  part  of  the  con- 
tract, has  not  only  received  all  the  freight  due  by  the  charter- 
party,  but  has  actually  been  paid  $144  44  more  than  was  due 
to  him. 

It  is  true,  that  from  one  of  the  papers  it  appears  that  the 
officer  of  the  Spanish  privateer  made  the  want  of  a  certificate 
from  the  Spanish  minister^  similar  to  those  from  the  French 
and  English  ministers,  a  part  of  the  pretext  for  capture;  but  as 
this  is  a  paper  not  really  required,  nor  constituting  a  part  of  the 
regular  documents  to  be  exhibited  by  neutrals,  it  cannot  vary 
the  case.  The  principal  and  real  ground  of  capture  was,  that 
the  vessel  was  carrying  naval  stores  to  a  port  of  an  enemy  of 
Spain.  The  voyage,  in  this  case,  was  settled,  and  the  cargo 
fixed  by  the  charter-party.  The  fireight  must  therefore  have 
been  in  proportion  to  all  risks  and  hazards  on  such  a  voyage 
with  such  a  cargo.  No  fault  can  be  attributed  ta  the  Niivy 
.  Department  for  not  procuring  a  paper  which,  if  there  had  been 
a  Spanish  minister  corresponding  with  the  government,  must 
have  been  asked  as  a  matter  of  favor,  and  not  of  right.  Hence, 
such  documents  9s  protections  from  foreign  ministers  are  not 
required  of  neutrals  by  belligerents,  according  to  the  law  of 
nations.  The  regular  papers  are  those  alone  which  the  con- 
stituted authorities  of  the  country  are  competent  to  give.  I 
think  the  owner  must  bear  the  loss,  under  existing  circum- 
stances. 

C.  A,  RODNEY. 
To  the  Secretary  of  the  Navy. 


BATTURE  IN  FRONT  OP  ST.  MARY'S,  AT  NEW  ORLEANS. 

The  military  force  maybe  employed  by  the  President  to  remove  from  these  lands 
any  persons  who  may  have  taken  possession  of  them  since  the  passage  of  the 
law  of  3d  March,  1807. 

Wilmington,  October  24, 1807. 
Sir:  Previous  to  my  receiving  your  note  of  the  22d  instant, 
Mr.  Madison  had  sent  me  a  lengthy  statement  of  fiicts  relative 
to  the  batture  in  front  of  the  suburb  St.  Mary,  at  New  Orleans, 
or  alluvial  lands  to  which  you  refer.  On  this  statement  Messrs. 
Derbigny  and  Lislet,  French  lawyers  of  reputation,  and  Mr. 
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Guriey,  district  attorney  of  the  New  Orleans  Territory,  have, 
1  understand,  given  decided  ppinions  in  favor  of  the  title  of  the 
United  States  to  the  baittart.  Upon  reflection,  I  concur  with 
them.  The  statement  I  must  presume  to  be  correct^  as  it  has 
been  officially  furnished. 

Under  the  Ist  section  of  the  act  of  the  3d  of  March,  A.  D. 
1807, 1  am  of  opinion  that  military  force  may  be  employed  by 
Che  President  to  remove  fraqn  these  lands  any  persons  who  may 
have  taken  possession  of  them  since  the  passage  of  the  law. 
This^  I  think,  appears  to  have  been  the  fact  in  the  present 
case,  from  the  letter  of  Mr.  Tan  Praddles,  of  the  1 1th  ultimo, 
which  I  return  you.  At  first  I  entertained  doubts  on  this 
point,  but  further  inquiry  removed  them.  These  observations 
contain  the  requisite  answers  to  the  two  questions  proposed, 
viz:  1.  Have  not  the  United  States  a  claim  to  these  lands?  2. 
If  they  have,,  may  not  military  possession  be  taken  ? 
Yours,  &c.,  &c., 

C.  A.  RODNEY,    ' 

To  the  President  of  the  United  States. 


POWER  OP  THE  PRESIDENT  TO  NOMINATE  A  BRIGADIER  FOR 
TERRITORIAL  MILITIA. 

The  President  has  power  to  nominate  to  the  Senate  a  suitable  person  for  the 
•ffioe  of  brigadier  general  of  the  militia  of  £he  Territorial  governments. 

Wilmington,  AprU  12,  1810. 
Sir:  In  answer  to  the  question  proposed  by  you,  "  Is  the 
President  authorized  by  law  to  appoint  general  officers  to  the 
militia  of  the  Territorial  governments?'*  permit  me  to  state: 
That  the  ordinance  of  the  old  Congress  of  the  13th  July,  1787, 
"for  the  government  of  the  Territory  of  the  United  States 
northwest  of  the  river  Ohio,"  declares,  ^Uhe  governor  for  the 
time  being  shall  be  commander-in-chief  of  the  militia,  appoint 
and  commission  all  officers  in  the  same  below  the  rank  of  gen- 
eral officers;  all  general  officers  shall  be  appointed  and  com- 
missioned by  Congress."  By  ah  act  of  Congress  under  the 
present  constitution  of  the  United  Slates,  passed  on  the  7th 
August,  1789,  entitled  "An  act  to  provide  for  the  government 
of  the  Territory  northwest  of  the  river  Ohio,"  it  is  provided 
that  "  the  President  shall  nominate,  and,  by  and  with  the  ad- 
vice  and  conseoi  of  the  Senate,  shall  appoint,  all  officers  which, 
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by  the  said  ordinance^  [of  i787J  were  to  have  been  appointed 
by  the  United  States  in  Congress  assembled;  and  all  officers 
so  appointed  shall  be  commissioned  by  him/'  &c.  The  act 
of  April  7,  1798,  erects  the  Mississippi  territory  (to  which  the 
papers  transmitted  specially  apply)  into  a  Territorial  govern* 
ment  of  the  first  grade,  in  all  respects  similar  to  thajt  of  the 
Territory  northwest  of  the  river  Ohio,  under  the  ordinance  oi 
1787,  with  the  exception  of  the  last  article,  contained  in  .that 
ordinance.  The  act  of  May  10,  1800,  gives  to  the  Mississippi 
Territory  a  government  of  the  second  grade  established  by  the 
ordinance  of  1787,  and  provides  for  the  organization  of  a  gen- 
eral assembly  therein.  The  general  assembly,  by  the  ordi- 
nance of  1787,  possesses  the  <^  authority  to  make  laws  in  all 
cases  fox  the  good  government  of  the  district,"  Slc.  Possess- 
ing this  authority,  the  general  assembly  of  the  Missis^ppi  Ter* 
ritory  have  passed  an  act  entitled  ^^An  act  to  organize  the 
militia,'*  which  provides  that  *^the  whole  militia  of  the  Terri- 
tory shall  form  one  brigade,  and  be  officered  as  follows:  one 
brigadier  general,  with  one  brigade  inspector,"  &c. 

From  this  view  of  the  subject  I  can  see  no  reason  to  doubt 
the  power  of  the  President  to  nominate  to  the  3enate  a  suita- 
ble person  for  the  office  of  brigadier  general,  thus  created  by 
law.  It  has  been  done,  I  understand,  in  more  instances  than 
one.  The  principle  is  clearly  established  by  the  plain  lan- 
guage of  the  statutes  cited>  and  is  supported  by  precedent. 

C.  A.  RODiNEY. 
To  the  Secretary  of  War. 


COURTS  martial. 

When  inferior  ofRcers  or  soldiers  who  think  themselves  wron^  complam  to  th« 
commanding  officer  of  a  regiment,  he  ought  to  summon  a  regimental  court-mar- 
tial to  inquire  into  the  truth  or  fdsehood  of  the  complaint,  and  decide  thereon; 
but,  as  its  authority  extends  no  further  than  a  court  of  inquiry,  the  rules  and 
practice  of  the  latter  should,  in  general,  govern  the  proceedings; 

Wilmington,  March  16, 1611, 
Sir:  You  have  requested  my  opinion  on  the  construction  of 
the  35th  article  for  the  government  of  the  army  of  the  United 
States. 
.  At  first  sight  there  would  seem  to  be  an  apparent  contradict 
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<ioii  between  the  provisions  contained  in  this  Article  and  some 
which  ape  sabsequ^nt:  I  allude  more  particularly  to  the  sixty- 
seventh  and  seventy-fifth.  On  attentive  consideration^  how« 
ever,  they  may  be  reconciled.  This  should  always  be  done 
where  it  can  be  accomplished.  It  is  the  true  rule  to  be  fol* 
lowed  in  the  sound  exposition  of  statutes.  - 

The  tliirty-fifth  article  is  intended  for  the  benefit  of  inferior 
officers  and  soldiers.  It  gives  them  the  privilege  of  complain* 
ing  to  the  commanding  officer  of  a  regiment  when  wronged  or 
aggrieved,  who  is  required  to  summon  a  regimental  court-mar- 
tial on  the  case*  This  latter  provision  is  imperative  and  com- 
pulsory. It  is  not  a  matter  of  favor  oir  discietiouy  but  of  right, 
and  is  strictly  ez  ddnto  ju»(icuB.  It  constitute,  in  fttct,  a  spe- 
cial court  of  inquiry  on  the  subject,  and  affords  a  summary 
remedy  to  the  party  supposed  to  be  injured.  The  only  author- 
ity, however,  given  to  this  court,  is  to  decide  on  the  justice 
or  injustice  of  the  complaint.  By  the  subsequent  articles,  they 
have  no  authority  to  punish  any  officer  against  whom  a  com- 
plaint may  be  exhibited  or  preferred,  though  they  may  think 
it  well  founded.  If  further  redress  be  proper,  a.general  court- 
martial  must  be  called.  If  tlie  regimental  court-martial  be  of 
opinion  that  the  complaint  is  not  founded  in  Act,  the  complain- 
ant may  appeal  to  a  general  court-martial,  but  subject  te  this 
provision:  that,  if  they  consider  the  complaint  groundless,  they 
may  punish,  at  their  discretion,  the  party  complaining. 

This  article,  which  is  literally  transcribed  from  the  old  arti- 
cles of  war,  was  originally  taken  from  the  British  martial  code* 
This  code,  like  our  own,  does  not  subject  officers  to  punish* 
ment  by  a  regimental  court  martial.  On  recurring  to  their  best 
writers  on  this  subject,  I  find  them  laying  down  the  rule  agtee- 
ably  to  the  opinion  I  have  expressed. 

Mr.  Ty  tier,  in  his  accurate  essay  on  military  law,  speaking  of 
a  similar  provision  in  their  martial  code,  says:  ^<  It  is  material, 
however,  to  observe,  that,  as  no  commissioned  officer  is  prop^ 
erly  amenable  to  the  judgment  or  sentence  of  a  regimental 
court-martial,  the  court,  on  such  complaint  and  inquiry,  can 
only  pronounce  their  opinion  whether  the  complaint  is  well  or 
ill  founded.  If  they  declare  the  latter,  the  complainant  must 
either  acquiesce  in  that  opinion^  or,  if  he  thinks  himself  ag- 
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grieved;  follow  the  mode  of  appeal  ta  a  general>court  mariiak 
above  prescribed.  If  the  regimental  court  declare  the  com* 
plaint  to  be  well  founded ,  the  complainant  may,  on  that  au- 
thority, request  a  general  court-martial  to  take  cognizance  of 
the  injury ;  and  bring  the  effender  to  proper  punishment." 

Mr.  McArthur,  in  a  note  on  the  same  pointy  uses  eorre^ 
spondent  language:  '<It  is  proper  to  note^  that  a  vegimental 
court-martial  cannot  adjudge  a  commissioned  officer  to  any 
punishment;  but  only,  like  a  court  of  inquiry,  the  members 
give  their  opinion  whether  the  charge  be  well  oi  ill  founded*. 
If  the  charge  be  adjudged  unfounded,  the  accuser  may  still, 
on  the  grounds  of  thinking  himself  aggjjeved  or  wionged,i 
append  to  a  genepd  court-martial;  and  if,  on  the  contrary ,  the 
charge  be  adjudged  well  founded,  the  officer  accused  may  ap- 
peal to  a  general  court-martial." 

The  same  doctrine  is  maintained  in  a  valuable  treatise^ 
which  does  credit  to  an  American  officer — Mcyor  Macomb. 

With  these  lights  to  direct  me,  I  feel  no  hesitation  in  sayings 
that  when  inferior  officers  or  soldiers  who  think  themselves 
wronged  complain  to  the  commanding  officer  of  a  regiment;, 
he  ought  to  summon  a  regimental  court  martial,  to  inquire  into 
the  truth  or  falsehood  of  the  complaint,  and  decide  thereonu 
But,  as  their  authority  extends  no  further  than  a  court  of  in^ 
^uiry,  the  rules  and  practice  of  such  courts  should  in  getieral 
govern  their  proceedings;  for  the  regimental  court-martial  ia 
this  instance  differs  only  in  a  few  features  from  the  ordinary 
courts  of  inquiry.  Should  the  complaint  be  considered  as  well 
founded,  and  warrant  a  charge  under  any  of  the  articles  of  war, 
a  general  court-martial  may  be  ordered,  who  will  have  juris- 
diction of  the  whole  case,  and  may  punish  the  offence..  The 
officers  may,  at  the  proper  season,  be  arrested^  but,  in  the 
present  stage,  I  apprehend  an  anest  would  be  irregular  and 
premature. 

Yours,  very  respectfully, 

C.  A.  RODNEY. 

Hon.  P.  Hamilton* 
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HON.  WILLUM  PINKNEY,  OP  MARYLAND: 

AFPOINTE0  DECEMBER  11  ^  1811. 


ENUSTMENTS  FOR  NAVAL  SERVICE. 

EnHstmentB  for  the  naral  service  being  for  ''two  years  from  Che  time  when  the 
ship  shall  last  weigh  anchor  for  sea,"- are  regular  for  that  termr  although  made 
befQre».and  the  persons  enlisting  serve  awhile  in  fitting  the  vessel  for  sea. 

Ann APOiis y  Jidy  13 f  1811, 

1.  I  CAN  perceive  no  inconsistency  whatever  between  the 
words  of  the  act  of  Congress  of  January,  1809,  and  the  arti- 
cles of  enlistment  quoted  in  the  foregoing  opinion. 

The  act  requires  that  the  engagement  shall  be  for  a  period 
which  it  defines,  and  the  engagement  is  for  that  period. 

The  objection  that  the  enlistment  should  not  have  been 
made  to  commence  at  the  time  "when  the  ship  should  last 
weigh  anchor  for  sea,"  appears  to  me  to  have  nothing  in  it. 
The  act  of  Congress  does  not  prescribe  the  time  wlren  the  en- 
gagement shall  commence;  it  leaves  that  to  the  discretion  of 
the  executive  government,  to  be  exercised  with  a  view  to  the 
nature  and  benefit  of  the  service  intended  for  the  ship. 

It  is  of  no  consequence  that  the  men  were  in  fact  employed 
before  the  ship  set  out  on  her  cruisBy  and  that  they  have  thus 
already  served  more  than  two  years.  If  that  consideration  be 
of  any  account,  it  cannot  go  to  affect  the  regularity  of  the  en- 
listment for  two  years  from  the  last  weighing  of  the  ship's  an- 
chor. It  can  only  tend  to  show  that  it  was  unlawful  for  the 
Navy  Department  to  employ  the  same  men  in  the  service  of 
tlie  ship  before  the  term  of  their  regular  efilistment,  as  fixed 
by  the  articles^  commenced-^^  conclusion  which  might  be  ad- 
mitted, without  injury  to  the  right  of  the  commander  of  the 
"Constitution"  to  keep  the  men  in  question  until  the  expira- 
tion of  the  two  years  defined  in  the  articles;  but  I  do  not  tliink 
that  even  that  conclusion  would  be  just.  The  President  was 
authorissed  to  prepare  the  ship  for  a  cruise  or  station  on  our 
coasts^  d&c.    It  can  scarcely  be  doubted  that^  if  the  Navy  De* 
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partment  had  ordered  the  preparatory  service  to  be  performed 
by  one  set  of  persons,  it  might  then  have  enlisted  another  set 
for  two  years  more,  for  the  performance  of  the  principal  ser- 
vice, to  which  the  other  was  preliminary.  But  if  it  could  do 
this  with  two  different  sets  of  persons,  why  not  with  one- 
provided  that  the  enlistment  for  the  principal  service  was  lim- 
ited, as  the  law  prescribed,  to  two  years? 

2.  If  there  is  no  room  for  doubt  upon  the  letter  of  the  law, 
there  is  still  less  upon  the  spirit.  The  eillistments  were  ex- 
pressly directed  by  the  act  with  a  view  to  a  specified  actual 
service  in  which  the  ships  were  to  be  employed;  and,  of 
course,  that  commencement  of  the  enlistments,  which  was  also 
the  commencement  of  the  service  intended  for  the  ships,  was 
clearly  the  most  natural,  and  the  most  consonant  to  the  inten* 
tion  of  the  statute. 

3,  I  am  of  opinion  that,  even  if  the  true  construction  of  the 
act  of  Congress  be  such  as  the  men  contend  for,  their  objec- 
tion cannot  be  maintained  against  their  own  engagement. 

The  provision  in  the  law  concerning  the  term  "enlistment," 
is  merely  directory  to  the  executive  government,  and  stands 
upon  general  grounds  of  policy.  It  was  not  meant  for  the 
protection  of  individuals;  and  it  does  not  lie  with  those  who 
have  enlisted  to  say  that  the  directions  contained  in  the  pro- 
vision  have  not  been  obeyed,  and  that  the  executive  govern- 
ment has  violated  its  duty.  They  are  bound  by  their  contract^ 
which  is  perfectly  precise,  and  in  no  respect  unreasonable  or 
oppressive,  and  can  look  no  farther.  Whether  the  executive 
government  ought  to  have  authorized  such  a  contract,  is  fox 
the  consideration  of  those  to  whom  it  is  constitutionally  an- 
swerable for  the  proper  execution  of  the  will  of  the  legislature. 

WM.  PINKNEY, 

To  the  Secretary  of  the  Navy. 


PATENTS  FOR  INVENTIONS. 
Patents  for  inventions'  cannot  be  withheld  on  moral  grounds,  where  the  allega- 
tion and  oath,  and  a  suitable  spedfication,  have  been  filed,  and  a  model  (if  re- 
quired) deposited. 

Attorney  General's  Office, 

March  22,  1812. 

Sir:  I  had  the  honor  to  receive  yesterday  your  letter,  and 
the  accompanying  papers,  relative  to  the  application  of  James 


Digitized  by 


^Google 


TO  THE  SECRETART  OF  STATE.  171 

Delivering  Copies  of  Specifications  of  Patents. 

McDonald  for  a  patent  for  a  machine  for  making  bricks;  and 
haYc  to  state,  in  answer  to  the  inquiry  which  it  contains,  that, 
however  desirable  it  may  be  to  refuse  the  patent,  and  excep- 
tionable as  the  conduct  of  the  applicant  would  seem  to  be  upon 
moral  grounds,  the  Department  of  State  has  no  discretion  to 
decline  to  issue  the  patent  as  ap[4ied  for,  in  case  the  allegation 
and  oath  prescribed  by  the  act  of  Congress  have  been  made, 
a  suitable  specification  has  been  filed,  and  a  model  (if  required) 
has  been  deposited.  The  efficacy  of  the  patent,  when  issued, 
wiU  be  for  judicial  cognizance. 

WM.  PINKNEY. 
To  the  Secretary  op  State. 


DELIVERiNG  COPIES  OP  SPECinCATIONS  OP  PATENTS. 

There  is  no  reaBon  for  refusing  applicants  a  copy  of  the  specifications,  drawings, 
or  model  of  any  patented  invention. 

Attorney  General's  Ch^pics,  May  20^  1812. 

Sir:  In  answer  to  your  letter  of  the  14th  instant,  I  have  to 
state  that  I  see  no  reason  for  refusing  any  applicant  a  copy  of 
any  specification  of  a  patent,  or  drawings  of  a  model,  lodged 
in  the  office  of  the  Secretary  of  State. 

I  do  not  suppose  that  the  officer  who  may  be  intrusted  to 
give  such  copies  has  any  concern  with  the  purpose  for  which 
they  are  asked.  The  act  of  Congress  has  provided  no  means 
by  which  he  could  protect  himself  against  a  misrepresentation 
of  that  purpose^  and,  of  course,  did  not  intend  that  be  should 
inquire  into  it.  No  injury  can  result  from  a  free  and  unlimited 
communication  of  such  specifications  and  drawings.  .The 
policy  of  the  law  rather  requires  than  forbids  it,  and  the  letter 
of  it  looks  the  same  way. 

In  England,  (according  to  my  recollection,)  the  specifica* 
tions  of  all  patents  are  regularly  published  in  a  periodical  work 
conducted  by  private  individuals,  of  which  I  do  not  at  present 
remember  the  title.  The  security  of  the  patentee  is  in  the  pro- 
tdi^tion  which  the  law  extends  to  his  invention,  not  in  the 
secrecy  of  the  description  or  representation  of  it. 

Indeed^  a  general  knowledge  of  that  description  and  repre- 
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sentation  would  seem  to  be  necessary  to  enable  those  who 
wish  to  respect  the  rights  of  the  patentee  to  avoid  an  invasion 
of  them. 

WM.  PINKNEY. 
,   To  the  Secretary  op  State. 


IN  THE  MATTER  OP  JOHN  KENT,  SUSPECTED  TO  BE  A  SPY. 

It  does  not  appear  that  the  British  pilot,  under  the  circumstances,  has  commit- 
ted any  offence  for  which  he  can.  be  prosecuted;  hnd  there  is  not  any  eyidencc 
of  criminal  intentibn. 

Attorney  General's  Office, 

March  5, 1813. 

Sir:  I  have  the  honor  to  inform  you,  in  reply  to  your  letter 
of  the  13th  of  last  month,  (which,  by  reason  of  its  having  been 
sent  to  Baltimore,  I  have  only  very  lately  received,)  that  it 
does  not  appear  to  nie  that  John  Kent  can  be  prosecuted  for 
any  offence. 

He  appears  to  be  a  native  American,  (bom  at  Boothbay,) 
settled  in  the  island  of  Grand  Manan,  and  acting  as  a  British 
pilot,  under  British  authority.  His  account  of  himself  and  his 
errand  is  plausible,  and,  I  should  think,  true.  'J^he  fact  that 
he  has  a  brother  at  Boothbay,  where  he  was  arrested,  is  in  his 
&vor;  and  there  is  no  evidence  of  any  criminal  intention  or 
criminal  conduct. 

If  it  should  be  thought  advisable  to  detain  him  longer  in 
custody,  it  ought  to  be  for  the  purpose  of  fuller  inquiry— the 
result  to  be  transmitted,  for  ftirther  order,  to  the  Department  of 
State.     It  is  scarcely  possible  that  he  should  be  a  spy. 

WM.  PINKNEY. 

To.  the  Secretary  of  State. 


OFFENDERS  AGAINST  NAVAL  LAVTS. 

Offenders  are  regularly  kept  in  the  custody  of  that  serricei  the  peculiar  laws  of 
which  they  are  accused  of  having  violated,  and  by  which  they  are  to  be 
tried. 

Office  op  the  Attorney  General  op  the  D.  S., 

A/ay  12, 1813. 
Sir:  I  suppose  that  the  persons  to  whom  your  letter  of  the 
8th  instant  alludes  must  remain  in  custody  until  such  a  tribu- 
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nal  as  the  law  prescribes  can  be  formed  for  their  trial.  Such 
offenders  are  regularly  kept  in  the  exclusive  custody  of  that 
service,  the  peculiar  laws  of  which  they  are  accused  of  having 
violated,  and  by  which  they  are  to  be  tried.  They  have,  of 
course,  been  delivered  up  to  the  commanding  officer  of  the 
place  to  which  they  were  brought,  who  will  detain  them  until 
a  court-martial  can  be  assembled  under  the  orders  of  the  Sec- 
retary of  the  Navy.  The  expense  must  devolve  on  the  United 
States. 

It  appeared  to  be  intended  at  the  last  session  of  Congress  to 
remove  the  inconvenience  of  which  you  very  justly  complain, 
by  allowing  officers  in  the  land  service  to  be  placed  on  certain 
naval  courts- martial;  and  I  had  imagined  that  this  was  done. 
Perhaps  it  may  be  well  to  go  even  a  step  further,  and  to  give 
a  power  to  refer  offences  committed  on  board  of  privateers  to 
the  ordinary  tribunals,  when  a  court-martial  (either  of  navy 
officers  only  or  of  navy  and  land  officers)  cannot  be  had  with- 
out prejudice  to  the  public.  A  general  reference  of  them  to  the 
ordinary  tribunals  would  not  be  judicious,  nor  would  a  particu- 
lar reference  be  so  where  it  could  be  avoided;  but  there  may 
be  occasions  to  justify  and  require  it. 

1  have  the  honor  to  be,  very  respectfully,  your  obedient  ser- 
vant, 

WM.  PINKNEY. 

To  the  Secretary  op  the  Navy. 
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OF 

HON.  RICHARD  RUSH,  OP  PENNSYLVANIA: 

APPOINTED  FEBRUARV   10,    1814. 


PUR  TRADE  AT  MICHILIMACKINAC. 

It  would  be  unlawful  to  grant  permission  to  John  Jacob  Astor  to  send  a  vessel 
in  ballast  to  Michilimackinac  to  bring  away  skins  and  furs. 

Attorney  General's  Office, 

Apnin,  18U. 

Sir:  I  have  had  the  honor  to  receive  your  letter  of  the  9th  of 
this  month,  enclosing  one  addressed  to  you  from  Mr.  John 
Jacob  Astor,  in  which  he  asks  permission  of  the  government 
to  send  a  vessel  in  ballast  to  Michilimackinac,  for  the  purpose 
of  bringing  away  a  quantity  of  skins  and  furs  belonging  to 
him,  and  now  at  that  place,  and  requesting  my  opinion  whether 
such  permission  would  be  warranted  by  our  laws. 

Considering  Michilimackinac  as  a  place  now  in  the  actual 
possession  and  under  the  dominion  of  Great  Britain,  I  think 
the  decisions  of  the  last  Supreme  Court  of  the  United  States 
would  make  it  unlawful  to  grant  the  permission  in  question. 

RICHARD  RUSH. 

To  the  Seciuetary  of  State. 


sureties  of  a  purser. 

A  former  purser  reappointed  to  that  office  in  the  nary,  under  the  act  of  80th 
March)  1812,  should  giVe  a  new  bond. 

Office  of  the  Attorney  General  op  the  U.  S., 

AprU  14,  1814. 

Sir:  I  have  received  your  letter  of  the  13th  instant,  relative 
to  Edwia  T.  Satterwhite,  formerly  a  purser  in  the  navy,  reap- 
p)inted  and  confirmed  by  the  Senate  under  the  act  of  the  30th 
of  March^  1812^  in  which  you  state  its  having  become  important 
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to  know  whether  his  sureties  under  the  original  bond  are^  or 
are  not,  liable  for  acts  done  since  the  reappointment. 

On  examining  the  act  in  question,  I  think  its  correct  inter- 
pretation imports  the  necessity  of  a  new  bond  in  all  cases  of 
reappointment  under  its  provisions.  But,  by  this  opinion,  I 
would  not  be  understood  to  say  that  the  original  sureties  of 
Mr.  Satterwhite  are  wholly  discharged  of  responsibility  since 
the  reappointment.  This  point  should  be  saved  on  behalf  of 
the  United  States. 

I  have  the  honor  to  be,  with  very  great  respect,  sir,  your  obe- 
dient servant, 

RICHARD  RUSH. 

To  the  Secretary  op  the  Navy. 


DUTIES  ON  OOODS  SOLD  UNDER  ORDER  OP  COURT,  dec. 

Duties  on  goods  seized  with  a  vessel  of  a  neutral  nation  and  sold,  but  afterwards 
adjudged  to  be  unlawful  prize,  may  be  lawfully  exacted,  and  cannot  be  remit* 
ted  by  the  Executive. 

Attorney  General's  Oppice, 

AprU  16,  1814. 

Sir:  In  answer  to  your  letter  of  yesterday's  date,  I  have  the 
honor  to  state  it  as  my  opinion,  fhat  the  duties  in  the  case  of  the 
brig  Euplus  should  be  paid. 

The  cargo  having  been  sold  under  an  interlocutory  order  of 
the  district  court  for  the  district  of  Georgia,  and  the  goods  thus 
distributed  through  the  country  in  the  hands  of  consumers 
while  the  libel  was  depending,  I  do  not  think  it  would  comport 
with  the  meaning  and  objects  of  the  revenue  laws  that  they 
should  be  discharged  of  duties.  The  apparent  hardship  to  the 
neutral  claimants,  to  whom  the  cargo  has  been  released  by  the 
ultimate  decision  of  the  court,  on  the  ground  that  it  was  not 
lawful  prize,  must  be  taken  to  be  done  away  in  the  presumption 
of  the  enhanced  price  at  which  it  sold  under  the  interlocutory 
order,  by  reason  of  the  outstanding  bonds  for  the  duties  which 
hung  over  it.  Had  it  remained  in  bulk,  or  unsold,  so  as  to 
be  capable  of  specific  restitution  under  the  final  decree,  a  differ- 
ent case,  working  in  favor  of  the  claimants^  might  have  been 
presented. 
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In  £iuswer  to  the  other  q\ie$Uon ,  whether,  if  the  dluUes  are  to 
be  exacts,  the  reUaqutshmenrt  pf  them  is  within  thereiQittkig 
power  confided  to  the  President?  I  have  to  reply^  that  I  am 
Dot  aw^re  of  his  possessinjc  a^y  such.  The  act  of  Congress 
of  the  3d  of  March,  1797,  made  perpetual  by  that  of  the  1 1th 
of  February,  1800,  invests  the  Secretary  of  the  Treasury  with 
certain  powers  to  remit  la  cases  of  fines,  penalties,  aiid  for- 
feitures; but  1  do  not  take  the  case  of  a  debt  due  to  the  United 
States  under  a  bond  given  for  duties  to  fall  under  either  of  these 
heads,  or  that  of  a  disability — the  other  word  us^d  in  the  act. 
I  have  the  honor,  &c.,  &c., 

RICHARD  RUSH,  AUam^  General. 

To  the.  Secretary  op  SI-ate. 


OFFENCES  ON  VESSEI-S  WFTH  UrTTERS-OF-MARaUE. 

Panishmeiit  by  court-martial  of  offences  comqfiitted  on  booird  ofletters-of-marque, 
ia  contemplated  only  vhea  ^ch  offences  are  committed  without  tHe  jurisdiction 
of  the  Uoited  States. 

Okfice  of  thb  Attorney  General  of  the  U.  S., 

iMay24,  1814. 
Sie:  In  answer  to  your  letter  of  yesterday's  date^^I  have  the 
honor  to  state  it  as  my  opinion,  that,  tinder  the  true  meaning 
of  the  15lh  section  of  the.act  of  Conipress  of  the  26th  of  June, 
1812,  the  punishment  by  court  martial  of  offences  committed 
on  board  of  letters-of-marque  is  contemplated  only  when  such 
offences  happen  out  of  the  jurisdiction  of  the  United  States. 
The  reason  for  th^  distinction  may  probably  have  been,  that, 
unless  the  authority  of  the  court-martial  had  been  recognised 
for  offences  committed  on  board  of  these  vessels  when  abroad, 
no  punishment. could  have  followed  them — i)  being  matter  of 
great  doubt  how  fiurthe  common  code  of  the  UniUfd  States 
extends  to  the  high  seas;  but  for  all  such  qffences  as  may  take 
place  on  board  of  them  while  they  are.  within  the  jurisdictional 
limits  of  the.  United  States,  or  their  territories,  the  ordinary 
courts  of  law  of  the  country  are  competent  to  .  afford  redress. 
The  jurisdiction  of  the  military  tribunals  U  not  to  be  strptched 
by  implication. 
12 
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I  am  further  of  opinion^  in  ansirer  to  your  second  question^ 
that  a  Gourt-martial  can  lake  no  cognizssince  of  ttie  validity  of  a 
contract. 

I  have  the  honor  lo  be,  very  respectfully,  air^  your  most 
obedient  servant^ 

RICHARD  RUSH. 

To  the  Secrbtart  of  the  Navt« 


MARSHAL'S  COMMISSIONS. 

A  marshal  is  not  entitled  to  the  commisBion  of  dne  and  a  qaarier  par  cent,  pro^ 
▼ided  by  the  act  of  fiSth  February ,  1799«  upon  specU  cm^ttaeAp  aa  iif  case0 
where  he  sdls  vessels  and  other  property* 

Washinoton,  Julj/  86, 1814. 

Sir:  In  answer  to  the  case  you  submitted  to  my  considera- 
tion, relative  to  the  claim  of  the  marshal  of  Georgia,  I  have 
the  honor  to  state  that  I  continue  to  entertain  the  same  opin- 
ion which  I  intimated  to  you  verbally;  that  is,  that,,  upon  the 
specie  captured  on  board  the  Epervier,  he  is  not  entitled  to 
the  commission  of  one  and  a  quarter  per  cent«,  under  the  act  of 
Congress  of  the  28th  of  February,  1799,  »s  in  cases  where  he 
sells  vessels  and  other  property. 

I  should  have  furnished  yoii  with  this  answer  at  an  eieirlier 
period,  but  that  I  was  desirous  to  inform  myself  as  to  the  prac- 
tice upon  this  point  in  other  districts.  I  have  accordingly  done 
60,  as  far  as  I  could.  The  claim^  I  am  given  to  understand, 
was  made  by  the  marshal  of  Massachusetts  in'  the  case  of  the 
money  taken  in  the  Swallow  packet,  by  Commodore  Rodgers, 
soon  after  the  war.  Full  argument  was  had  upon  it  before  the 
court;  but  it  was  withdrawn  before  a  decision,  on  a  strong 
supposition^  (as  the  abandonment  itself  would  seem  to  indi- 
cate,) that  it  would  not  be  allowed.  I  do  not  learn  that  it  has 
since  been  renewed  in  any  district  north  of  New  York. 

In  New  York  it  has  been  allowed  to  the  marshal;  but  whether 
under  a  judicial  decision  or  silent  acquiescence,  I  am  not  dis- 
tinctly informed. 

The  point  of  practice  appearing  to  be  thus  different,  I  in- 
cline to  the  opinion  I  have  expressed  as  the  safer  of  the  two, 
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wad  as  a  construction  of  the  act  bes^  comporting,  according  to 
my  views,  with  its  equitable  intendment,  as  well  as  its  literal 
praseology. 

I  have  the  honor  to  be,  with  great  respect,  your  most  obe- 
dient servaat, 

RIOHAJU)  RUSH, 

AU^mey  Oeneral. 
To  the  ScoRBTARir  or  thb  Navy. 


ABUSE  OP  LETTERS-OF-MARaUE  AND  REPRISAL. 

Where  on  American  yeflsel  commisaioned  wiAi  m  letter^^f-qnarque  and  TCpriaal 
liaa  been  aoU  to  foir«igners«  and  tlie  new  ownera  are  found  cruising  with  the 
^aine  comouinder,  with  the  same  letter,  and  under  the  American  flag,  and  there 
is  good  reason  to  suppose  that  the  commission  of  the  letter-of-marque  has  been 
intentionally  trana&rred,  it  ia  such  an  abuse  of  it  as  will  warrant  astdt  upon 
<heboDd. 

Collector's  Office, 

Norfolk,  December  6, 1814, 
Sm:  In  February  last,  a  commission  of  letter-of  marque  and 
teprisal  issued  from  this  office  for  the  *^Pour  Friends,'*  a 
«:homier  belonging  to  Messrs.  Butler  So  Seymour,  merchants 
t)f  this  place.  The  vessel,  it  appears,  was  afterwards  sold;  and, 
as  is  stated  by  one  of  those  gendenien,  the  commission  re- 
tained by  the  Spanish  authority  there — the  reason  he  alleges 
for  its  n6t  being  returned;  in  proof  of  which,  a  certificate, 
purponing  to  be  fron^  an  officer  of  that  government,  has  been 
produced,  but  without  any  seal  or  other  marks  tliat  could  be 
discoveced,  giving  it  any  official  character,  information  detiyed 
fiom  another  source  leads  me  to  believe  that  this  vessel  has 
since  been  employed  by  her  new  owners  (Carthagenians,  it 
is  presumed,)  as  a  eruiser  under  cover  of  this  commis&iiou  and, 
of  the  American  flag.  What  contributes  very  much  to  strengthen 
this  opinion  is,  tha,t  it  appears  the  commander  named  in  the 
commission  was  acting  as  such  subsequently  to  the  sale.  I 
have  deemed  it  my  duty  to  represent  this  case  to  you,  in  order 
that  I  may  be  instructed  what  steps,  if  any,  it  will  be  proper  to 
adopt.     It  is  a  case  tvhich  does  not  seem  to  be  eiubmced  by 
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the  conditions  of  the  bond  required  to  be  given  previons  to  the 
emanation  of  the  commission,  unless  that  be  revoked. 

I  have  Ihe  honor  to  be,  most  respectfully,  your  obedient  ser- 
vant, 

CHAS.  R.  MALLORY. 
.  Hon.  James  Monroe, 

Acting  Secretary  of  State. 

D£CEKB£R  26,  1814. 

If  there  is  Reason  to  suppose  fhat  the  commission  of  the  letter- 
of  marque  within  named  was  intentionally  transferred,,  I  think 
it  such  an  abuse  of  it  as  would  justify  the  bond  being  put  in 
suit;  but  if  it  was  forcibly  detained  by  the  Spanish  authority^ 
the  owners  or  captain  ought  not  to  be  visited  by  such  Respon- 
sibility. If  a  Spanish  vessel  should  cruise  under  a  commis- 
sion so  assigned,  it  would  be  at  her  peril. 

R.  RUSH. 

To  the  Secretary  op  State. 


INTRUDERS  UPON  PUBLIC  LANDS. 

Intruders,  witliovt  title  subeequent  to  March  3, 1807,  may  be  remoTed  under  the 
ptroriaiont  of  the  act  of  that  date,  withotit  three  montha '  notice.  If  the  marshal 
fail  to  frffeet  auch  removal,  upon  t^iaJ,  the  President  may  employ  adequate  mili« 
tary  force  to  accomplish  it. 

WA«HmGToir,  April  4, 181*. 

Assuming  it  as  fact,  under  the  letter  from  the  register  of 
Shawneetown,  dated  March  11,  1816,  that  thd  intruders  in 
question  are  utterly  without  titl^;  that  their  unlawfdl'po^sesaion 
was  subsequent  to  ilie  3d  of  March,  1807,  and  previous  to  any 
sale  made  by  the  United  States  of  the  landa  entefed  upon,  1 
am  of  opinion: 

That  such  intruders  should  be  dispossessed  by  the  authority 
of  the  government,  in  the  manner  pointed  out  in  the  1st  and 
4th  Sections  of  the  act  of  Congress  of  the  3d  of  March,  1807, 
The  three  months^  notice  mentioned  in  the  4th  section  will  not 
be  necessary,  as  it  applies  to  another  class  of  intiiiders. 

If  the  instructions  which  are  issued  in  the  first  iustance  to 
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<he  marshal,  or  officer  acting  as  such,  are  not  ipuod  available 
to  oust  theai  from  the  land,  and  the  Hiaishal,  upon  trial,  fails  to 
effect  that  end,  it  is  clear  that  the  President  may  direct  the  em- 
ployment of  such  military  force  as  he  may  deem  adequate  and 
necessMy  to  its  accomplishment. 

BIQHARD  RUSH, 

AUomey  General. 


PENSIONS  TO  OPPICKBS,  dU.,  IN  THE  PEACE  ESTABLISHMENT. 

OScera,  raaaiciaiif,  and  priTmtes,  eompoain^  the  peace^^tabliohment,  who> 
although  not  **  wQunded,**  have  lost  their  health  whilst  in  the  line  of  their  duty 
«o  suck  an  extent  as  to  be  disabled  firom  performing  duty  any  more,  are  within 
Oe  meaning  of  the  term  ^*ot  oUiertoiu,'*^  and  are  prima  fadt  entitled  to  the  chart* 
table  rdief  of  die  legislalure. 

Every  oJioer,  dte^  in  full  commission,  and  not  on  iurlough,  most  be  considered 
in  the  line  of  kli  duty,  although  at  the  n^omeat  no  particular  duty  is  devolved 
npon  kirn. 

Wash^noton,  April  6, 1615. 

Thb  BecretiLry  of  War  having,  in  a  letter  of  the  4th  instant, 
desired  my  opinion  on  the  true  meaning  of  the  first  clause 
of  the  14th  section  of  the  act  of  Congress  passed  oh  the  16th 
of  Maieh,  18(^,  for  fixing  the  military  peace-establishment,  I 
have  the  honor  to  submit  the  following: 

The  voids  of  the  clause  aie:  "  That,  if  any  officer,  non-com- 
missioned officer,  niusibian,  or  private,  in  the  corps  composing 
the  peace-establishment,  shall  be  disabled  by  wounds  or  other- 
wise  while  in  the  line  of  his  duty  in  public  service,  he  shall 
be  placed  on  the  list  of  invalids  of  the  United  States,  at  such 
mte  of  pay,  and  under  such  regulations,  as  maybe  directed  by 
the  President  of  the  United  States  for  the  time  being/' 

The  question  made  is,  in  what  other  way  than  by  wounds 
must  the  disability  have  been  incurred,  to  entitle  the  party  to 
the  pay  provided? 

The  words  of  the  section  aie  not  quite  so  distinct  as  to 
remove  all  grounds  for  diversity  of  opinion;  yet,  unless  some 
liberality  in  their  interpretation  be  allowed,  it  is  to  bo  feared 
that  the  benignant  intentions  of  the  law  might  be  in  danger 
of  being  curtailed  or  frustrated.    The  expression  ^'  or  other-» 
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wise'* is  placed  in  contradistinction  to  wounds.  In  its  primarf 
signification,  it  maybe  taken  to  import  a  disability  broirght  00 
Dy  the  direct  and  apparent  agency  K>(  accidents  or  inflictions 
fiom  the  hand  of  God  or  men,  happening  to  the  party  wh^le  lit 
the  immediate  and  obvious  discharge  of  his  dnty,  but  which 
could  not,  with  technical  propriety,  be.  deDoroinated  wounds. 
Instances  of  the  kind  .may  readily  be  eonceiired; — as  if  an  oA- 
cer,  exercising  his  men  011  a  hot  day,  should  receiTe  a  stroke 
of  the  sun;  a  musician,  while  obeying  an  order  Co  sound  his 
bugle,  should  rupture  a  blood-vessel ;  er  a  soldier,  while  workr> 
ing  upon  fortifications,^  should  dislocate  a  limb:  in  such,  and 
similar  cases  that  may  be  imagined,  it  cannot  be  doubted  but 
that  the  disability  would  be  brought  on  in  a  mode  to  meet  the 
alternative  stated  in  the  act.  It  will  be  to  enlarge  it  but  a  little 
more,  and,  as  is  conceived,  to  uphold  its  genuine  and  humane 
spirit,  as  well  as  its  legal  sense,  to  say  that  the  connexionr 
between  the  inflicting  agent  and  consequent  disability  need  not 
always  be  so  direct  and  instantaneous.  It  wiU  be  enough  if 
it  be  derivative,  and  the  disability  be  plainly,  though  remotely^ 
the  incident  and  result  of  the  roilitajry  pvofession.  Such  are 
the  changes  and  uncertainties  oi  the  mititary  life — such  afieo- 
tiiues  its  trials,  as  well  as  its  hazards — that  the  aeeds  of  disease^ 
which  finally  prostrate  the  constitution,  may  iieve  been,  hidden 
as  they  were  sown^  and  thus  be  in  danger  of  not  being  recog- 
nised  asfirstcausesof  disability  in  a  meritorious  claim  put  forth 
for  the  bounty  of  tlie  act.  It  would  not,  I  think,  foe  going  too 
iar  to  say,  that  in  eveiy  case  whete  an  officer  ot  private  loses 
his  health  while  in  the  service,  to  such  a  degree  as.  to  be  dis- 
abled from  performing  his  duty  any  more,  he  is  contemplated^ 
prima  facie,  as  an  object  of  this  charitable  relief  fiom  the  legis- 
latitre.  I  feel  more  doubtful  in  fixing,  by  any  undeviating 
standard,  what  is  meant  by  being  in  the  line  of  his  duty. 
Upon  this  point,  I  should  piesume,  however,  that  every  officer 
in  full  commission,  and  not  on  furlough,  must  be  considered  in 
the  line  of  his  duty,  although^  at  the  moment,  no  particular 
or  active  employment  is  devolved  upon  him.  The  same  of  a 
soldier  who  is  kept  in  pay,  for  it  is  presupposed  of  both  the 
one  and  the  other  that  they  are  at  all  times  prepared  for  duty; 
and  it  is  surely  of  indispensable  obligation  upen  them  to  keej^ 
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themselves  detached  from  other  pursuits,  so  as  to  he  ready  at 
a  laoment  to  atiswer  any  call  emanating  from  those  who  may 
be  authorized  to  commaud  them.  Ptoirfaaps  a  voluntary  absence, 
too  long  conticwied,  on  the  part  of  an  officer,  from  his  station, 
might  form  aa  exception,  so  as  to  exclude  the  idea  of  his  being 
in  the  line  of  bis  duty  during  any  accident  or  sickness  palpably 
proceeding  from' causes  while  he  was  away..  But  the  officer 
who,  by  reason  of  Boarches  in  damp  or  cold  weather,  or  who, 
firom  being  in  a  garriaon  exposed  to  marshy  exhalations,  finds, 
even  at  some  interval,  his  constitution  brokeq  down  by  rheum* 
atism,  or  enfeebled  by  the  constant  recurrence  of  fevers,  is 
surely  as  just  an  olyect  of  this  humane  stipend  at  the  hands  of 
the  government,  as  he  who  may  have  had  his  arm  shattered  by 
a  bullet.  Such  cases  are  again  put  only  as  examples.  Others 
may  also  be  supposed,  in  which  the  performance  of  military 
duty  in  some  of  the  various  shapes  it  may  be  made  to  assume,^ 
has  proved  the  original^  though  it  m^y^  Hot  be  admitted  as  the 
proximate,  cause  of  the  disability  superinduced. 

In  the  discretion  which  is  vested  in  the  President,  a  sufficient 
guard  is  established  that  an  interpretation  of  the  act,  such  as 
is  indicated  by  the  foregoing  remarks,  will  not  open  the  way 
to  abuse.  If  the  loss  of  health  should  have  proceeded  from 
careless  or  irregular  habits  in  the  party — much  more  if  from 
vicious  ones;  or  if  he  brought  to  the  service  or  ranks  of  his 
country  a  constitution  already  impaired,  or  rankling  with  the 
germ  of  maladies  tb^t  afterwards  do  nothing  more  than  ripen 
into  activity; — these  will  form  occasions  for  caution,  or  for  aa 
entire  exclusion  from  the  bounty,  when  the  executive  duty 
comes  to  be  performed  in  the  way  Congress  have  pointed  out* 
A  claimant  who  was  suspected  not  to  stand  in  lights  altogether 
meritorious  or  innocent,  must  expect  that  his  application  would 
meet  a  severe  scrutiny,  and  certain  rejectiop  at  the  discovery  of 
anything  that  could  taint  it  with  unfairness  or  imposition.  But 
if  the  sound  construcdon  be  tH>i  at  least  as  broad  as  I  have 
supposed,  we  shall  be  at  some  loss  to  know  what  meaning  the 
words  '<  inferior  disabilities,"  used  in  the  concluding  sentence 
of  the  14th  section,  were  intended  to  convey. 

It  may,  perhaps,  bo  said,  that  to  earn  the  bounty,  the  disa- 
bility should  have  been  incurred  by  accidents  or  sickness  pecu- 
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liar  to  the  employments  of  military  men>  and  stich  as  it  may. 
reasonably  be  supposed  would  have  been  avoided  in  other  oc- 
cupations. But  it  is  conceiTsd  that  this  would  prove  a  vagae 
or  deceptioits  rule  of  interpretation.  With  what  safety,  or  with 
what  certainty,  could  it  be  applied?  The  soldier  asleep  in  gar- 
rison may  suddenlyj  when  he  Wakes,  find  his  eyesight  gone, 
without  being  sensible  himself,  or  without  it&  being  imagined 
by  others,  that  the  predisposing  and  leading  cause  of  his  afflic- 
tion was  imbibed  in  ascending  the  Mississippi  months  beibre, 
whilst  a  hot  and  vertical  sun  was  flashing  its  fires  around  him. 
Another  may  linger  in  a  consumption ;  the  consequence,  perhaps , 
of  a  slight  cold  in  the  beginning,  but  of  which  the  labors  and 
hardships  of  his  life  mfty  never  have  allowed  him  opportunity 
to  get  rid .  And  a  third  may  lie  bedridden  under  a  palsy,  which 
the  change  of  habits  and  aliment  after  his  enlistmekit  may  have 
been  the  chief  thbugh  occult  causes  in  producing.  It  would 
be  easy  to  multiply  indefinitely  such  illustrations,  applicable 
alike  to  the  condition  6f  officers  and  men. 

I  would  remark,  as  giving  strength  to  the  principles  which 
I  suppose  the  legislature  to  have  had  in  mind  in  framing  this 
section,  that  w^  find  it  recorded  in  the  Digest  of  Justinian,  that 
<'  he  who  has  hired  his  services  is  to  receive  his  reward  for  the. 
whole  time,  if  it  has  not  been  his  fault  that  the  service  has  not 
been  performed."  So,  too,  by  the  maritime  law,  it  is  well  un- 
derstood ,  that  if  sickness  or  disability  overtake  a  seaman,  which 
was  not  brought  oh  by  vicious  or  unjustifiable  conduct,  he  is 
entitled  to  his  full  wages  for  the  voyage.  Nor  does  it  make  any 
difference  whether  it  tome  on  during  the  time  he  was  on  actual 
duty,  or  was  merely  accidental  while  he  continued  in  the  ser- 
vice. These  priAoiples  have  been  sanctioned  by  time;  and  it 
is  hoped  that  it  will  not  have  been  deemed  out  of  place  to  ad* 
vert  to  the  analogies  they  hold  up. 

RICHARD  RUSH, 

Attorney  General. 

To  the  {Secretary  op  War. 


WARRANTS  TOR  BOXJNTY  LANDS. 

Non-conxmissioned  offieera  and  soldiers  enlisted  after  10th  December,  1814,  as 
well  as  before,  on  the  proper  certificates,  are  entitled  to  a  bounty  of  three 
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hundred  and  tvent/aereii  of  land;  and  minora,  bnng:in^  tkemaelFes  vithin  the 
requirementa,  are  entitled  in  like  manner  aa  those  of  full  age. 

Washington,  August  1, 1815. 

Sir:  1. 1  think  that  ever7  non-commissioned  officer  and  sol- 
dier  enlisted  since  the  1 0th  of  December,  1814,  is  entitled  to  a 
bounty  of  320  acres  of  land,  provided  that  he  obtain,  on  his 
discharge  from  service,  a  certificate  from  the  commanding  of- 
ficer of  his  company,  battalion,  or  regiment,  that  he  had  faith- 
fully performed  his  duty  whilst  in  service. 

2.  I  do  not  think  that  the  fact  of  minority  creates  any  inca- 
pacity to  take  the  land-bounty,  any  more  than  the  bounty  in 
money  or  pay.  The  contract  of  the  legislature  must  be  fulfilled 
in  this,  as  in  all  other  respects.  The  minor  who  brings  himself 
within  all  the  other  requisites  is,  I  think,  entitled  to  his  land- 
warrant  in  like  manner  with  persons  of  full  age. 

RlGHARD  RUSH, 

Attorney  General. 

To  the  Secretary  op  War. 


PROSECUTIONS  FOR  PIRACY. 

Prosecutiona  for  alleged  acta  of  piracy  committed  on  the  high  seoa,  or  in  any 
place  out  of  the  junadiclion  of  any  particular  State,  efaould  take  place  in  the 
diatrict  nrhere  the  offender  i«  apprehended,  or  into  which  he  may  be  first 
brought. 

AuOTST  29,  1815. 
Sir:  In  answer  to  the  question  growing  out  of  the  letter  from 
Commodore  Patterson  to  the  Secretary  of  the  Navy,  dated  New 
Orleans,  July  21, 1816,  and  submitted  for  my  opinion  by  the 
Secretary  of  the  Treasury  on  the  29th  instant,  1  have  the  honor 
to  state:  That  if  the  prosecutions  alluded  to  have  reference  to 
persons  for  alleged  acts  of  piracy  committed  on  the  high  seas, 
or  in  any  place  out  of  the  jurisdiction  of  any  particular  State, 
they  should  take  place  in  the  district  whefe  the  oflfcnder  is  ap- 
prehended, or  into  which  he  may  first  be  brought.  In  this 
case,  (that  is,  where  the  crime  is  committed  on  the  high  seas, 
or  out  of  the  jurisdiction  of  any  particular  State,)  I  apprehend 
it  would  be  at  the  option  of  the  capturing  vessel  to  carry  the 


Digitized  by  CjOOQIC 


186  HON.  BICHABD  RUSH 

■     ■        ■  ■'  * 

Rights  of  Captor*  in  Prizes  of  War. 

offender  or  o^enders  to  such  port  or  district  of  the  Uuited  States, 
for  triaU  as  was  thought  proper. 

But  where  the  capture  or  seizure  takes  place  for  any  alleged 
breach  of  the  revenue  laws,  the  trial  should  be  had  in  the  dis- 
trict within  which  the  seizure  was  made,  or  penalty  incurred. 

RICHARD  RUSH, 
Attorney  General  United  States. 
To  the  Secretary  op  the  Navy.. 


RIGHTS  OF  CAPTORS  IN  PRIZES  OF  WAR. 

Where  a  brig  captured  off  Tripoli,  aa  prize  of  war,  by  a  part  of  a  squadron,  and 
condemned,  was  afUniirards  taken  by  the  commodore  at  a  voluatioA,  and 
placed  in  the  service  of  the  United  States,  dteUtd  that  the^ captors  were  entitled 
to  their  prize  interest  of  the  goTemment,  and  that  the  other  moiety  should  be 
applied  to  the  navy  penaion  fund. 

Washington,  March  27, 1816. 

Sir:  I  have  examined  the  papers  transmitted  to  me  with 
your  letter  of  the  12th  of  last  month,  and  have  now  the  honor 
to  submit,  according  to  your  request,  the  following  opinions 
upon  the  cases  which  they  present: 

1.  It  appears  that  the  brig  Transfer  was  captured  off  Tripoli, 
for  a  breach  of  blockade,  on  the  17th  of  March,  1804,  by  a  part 
of  the  squadron  under  the  command  of  Commodore  Preble; 
that  she  was  regularly  condemned  as  prize  of  war;  and  that 
she  was  taken  by  the  commodore  at  a  valuation  of  five  thou- 
sand dollars,  and  placed  in  the  service  of  the  United  States, 
where  she  co-operated  as  a  cruiser  with  the  squadron  aforesaid, 
in  the  course  of  its  subsequent  belligerent  operations. 

Under  such  a  state  of  facts,  I  do  not  think  that  the  captors 
are  divested  of  their  prize  interest.  They  are  entitled  to  it  at 
the  hands  of  the  government,  which  thus  became  the  pur- 
chaser of  the  prize.  Considering  this  interest  as  a  Vested  one 
on  their  patt,  I  can  see  no  objection  to  a  payment  of  the  amount 
by  the  Navy  Department,  provided  there  be  arjy  existing  appro- 
priation of  money  to  cover  such  payment.  I  also  think  that 
the  portion  of  the  prize  to  which  the  United  States  are  entitled 
should^  as  in  other  cases,  be  apjdied  to  the  use  of  the  nuvy  pen- 
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sion  AiDd,  as  directed  by  the  ninth  section  of  the  act  of  Con* 
gress  of  the  23d  of  April,  1800. 

2.  In  regard  to  the  ship  Madonna  Catapoliana,  captured  hj 
a  part  of  the  same  sqiiadron  off  Tripoli  on  the  22d  of  March, 
1^4,  and  reslored  to  the  former  owners,  by  the  authority  of  the 
commodore,. before  any  condemnation  or  judicial  proceedings 
had,  it  would  seem  alike  equitable  that  the  captors  should  be 
reimbursed.  I  forbear,  at  this  time^  the  expression  of  any  more 
direct  opinion  upon  this  case,  the  power  of  Congress  being 
fully  competent  to  act  upon  it,  as  in  (he  case  now  before  that 
body  of  the  Algerine  vessels  lately  surrendered,  from  which,  the 
present  is  not  in  principle  distinguishable. 

I  pray  you,  sir,  to  receive  as  an  apology  for  this  late  answer 
to  your  letter,  that,  when  it  was  received,  and  for  some  weeks 
afterwards,  my  constant  public  engagements  at  the  Supreme 
Court  of  the  United  States  prevented  an  attention  to  other  sub- 
jects. 

With  great  respect,  I  have  the  honor  to  be  your  obedient  ser- 
vant^ 

RICHARD  RUSH. 

To  the  Secretary  op  the  Navy. 


COURTS-MARTIAL. 

Courto-martial  of  marine  oftcers  stationed  on  shore,  and  conyened  under  the  arti- 
cles of  war,  may  try  and  sentence  to  suffer  corporeal  punishment  marines  who 
hare  deserted  from  the  public  ships. 

WASHrNGTOK,  AforcA  28, 1816. 

Sm:  ''Is  it  competent  for  a  general  court-raartial  of  marine 
offieers  stationed  on  shore^  and  convened  under  the  articles  of 
war^  to  try  and  sentence  to  suJSer  corporeal  punishment  marines 
who  have  deserted  from  the  public  sbips^  where  they  were 
liable  to  such  punishment  under  the  regulations  of  the  navy, 
but  which  has  been  forbidden  by  the  act  of  Congress  of  May 
16, 1812,  in  regard  to  the  army?'^ 

Answer. — I  can  see 410  objections  to  such  a  course.  It  would 
be  otherwise,  had  the  offence  been  committed  while  the  ma- 
rines were  employed  in  any  service  upon  the  land,  under  the 
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act  of  July  11^  1798.  In  such  case,  the  subsequent  abolitioa 
of  corporeal  punishment,  by  the  7th  section  of  the  act  of  May 
16, 1812,  in  reference  to  the  army,  would,  under  the  4th  sec- 
tion of  the  act  of  July  11  aforesaid,  be  applicable,  and  exclude 
al80'its  infliction  upon  the  marines. 

RICHARD  RUSH,  Attorney  aeneral. 
To  the  Secrbtart  of  the  Navy. 


ENDORSEMENT  OF  BILLS  OP  EXCHANGE. 

BiU»  of  exchemge  may  be  endorsed  by  an  at^rney  in  fact,  Haying  competent  au- 
thority derired  from  a  power. 

Washincpton,  Apra27, 1816. 

Sir:  In  answer  to  the  question  submitted  by  the  Secretary  of 
the  Navy,  in  his  letter  of  the  12th  of  this  month,  the  Attorney 
General  has  the  honor  to  state — 

That  he  sees  no  objection,  in  point  of  law,  to  the  endorse- 
ment of  a  bill  of  exchange  under  an  authority  derived  from  a 
power  of  attorney.  T*he  Attorney  General  begs  leave  to  refer 
to  his  absence  from  the  city,  as  a  reason  for  not  having  trans- 
mitted  an  earlier  answer. 

RICHARD  RUSH,  Aiiomey  General. 

To  the  Secretary  of  the' Navy. 


ALLOWANCES  TO  NAVY  AGENTS. 

Under  the  act  of  Sd  March,  1809,  nary  agents  maybe  ftlloved  two  thousand  dol- 
lars per  year  over  and  above  office  rent,  clerk  hire,  fuel,  stationery,  dbc, 

Washington,  June  20, 1816. 

The  accounts  of  the  navy  agent  at  Boston  being  presented 
for  settlement  at  the  office  of  the  accountant  of  the  Navy  De- 
partment, they  are  found  to  contaia  certain  charges  for  contin* 
gent  expenses,  which  have  been  disallowed  by  the  accountant 
as  not  wanantfed  by  law. 

It  does  not  appear  that  the  charges  are,  in  themselves,  deemed 
to  be  unjust;  but  the  accountant  supposes  that  the  sum  of  two 
thousand  dollars,  allowed  by  law  as  the  annual  compensation 
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of  the  agent,  was  intended  to  cover  all  his  expenses,  and  that 
no  sum  beyond  this  can  be  admitted  to  his  credit  upon  any 
ground. 

The  agent  still  claiming  to  be  allowed  the  items  in  question, 
which  are  for  such  charges  as  ofl^ce  rent,  clerk  hire,  fuel,  and 
stationery,  the  Secretary  of  the  Navy  requests  that  the  Attorney 
General  will  be  pleased  to  state  his  opinion  upon  the  meaning 
of  the  law  in  this  respects 

Answer*. — The  law  fixing  the  compensation  of  navy  agents 
will  be  found  at  the  close  of  the  3d  section  of  the  act  of  the 
3d  of  March,  18^^9,  entitled  <'An  act  to  amend  the  Several  acts 
for  the  establishment  and  regulation  of  the  Treasury,  War,  and 
Navy  Departments.*'  It  runs  as  follows:  ^^  Provided,  That 
the  compensation  allowed  to  either  [alluding  to  navy  agents 
and  certain  other  officers  mentioned  in  the  foregoing  part  of  the 
section]  shall  not  exceed  one  per  centum  on  the  public  moneys 
disbursed  by  him,  nor  in  any  instance  the  compensation  al- 
lowed by  law  to  the  purveyor  of  public  supplies.*' 

The  law  creating  the  office  of  purveyor  of  public  supplies  is 
that  of  the  23d  February,  1795,  and  is  in  the  words  following: 
"  That  there  shall  be  in  the  Department  of  the  Treasury  an 
officer  to  be  denominated  'purveyor  of  public  supplies,*  whose 
duty  it  sltall  be,  under  the  direction  and  supervision  of  the 
Secretary  of  the  Treasury,  to  conduct  the  procuring  and  pro- 
viding of  all  arms,  military  and  naval  stores,  provisions,  cloth- 
ing, Indian  goods,  and,  generally,  all  articles  of  supplies  requi- 
site for  the  service  of  the  United  States,  and  tohose  salary  shall 
be  a  eompensatum  of  two  tlwusand  dollars  per  xmnum^  This 
is  all  chat  is  said  about  the  compensation  of  this  officer. 

It  is  agreed  that,  before  the  passage  of  the  act  of  3d  of  March, 
1809,  above  recited,  the  purveyor  of  public  supplies  had  been 
allowed,  in  the  settlement  of  his  accounts,  credit  for  contin- 
gent disbursements,  such  as  office  rent,  clerk  hire,  fuel,  and 
other  like  expenses  necessarily  incurred  in  the  performance  of 
his  official  duty.  This  fact  I  take  to  be  conclusive  in  favor  of 
such  a  construction  of  the  act  of  the  3d  of  March,  1809,  as 
will  allow  to  the  navy  agents,  in  the  settlement  of  their  ac- 
counts, credits  for  the  same  necessary  and  reasonable  disburse- 
ments.    The  act  of  the  3d  March^  1809^  in  adopting  the  rule 
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of  compensarion  from  the  act  of  the  23d  February,  1795,  must, 
I  tliink,  have  intended  to  place  navy  agents  (in  case  of  their 
compensation  reaching  its  maximum)  upon  a  footing  of  equal 
advantage,  in  all  respects,  wiih  the  purveyor.  No  sufficient 
reason  is  perceived  why  any  diflFerence  should  be  made. 

I  am,  therefore,  of  opinion  that  the  act  of  the  3d  March,  1809, 
intended  that  the  compensation  of  the  navy  agents  should  be 
two  thousand  dollars  a  year,  cleat  of  aU  deductions;  ia  like 
manner  as  was  the  case,  before  its  passage,  with  the  purveyor 
of  public  supplies. 

RICHARD  RUSH, 

Attomey  &eneral. 

To  the  Secretary  op  the  Navy. 


NEUTRALiry. 

There  is  no  lav  that  can  preyent  a  merchant  or  ship-owner  Belling  his  "^ 
and  cargo  to  a  citizen  or  inhabitant  of  Buenos  ATreSj  b^t  if  a  ressel  be  fitted 
out,  furnished,  &c.,  with  intent  to  employ  them  19  the  service  of  any  foreign 
etate,  to  cruise  or  commit  hostilities,  dbc,  it  would  be  unlawful. 

Washington,  Julif  27,  1816. 

Sm:  tTpon  the  letter  of  the  collector  of  Baltimore,  dat^d  the 
24th  of  this  month,  submitted  to  me  yesterday,  I  have  to  state: 

That  I  am  aware  of  no  Iiawof  the  United  States  that  can  pre- 
vent a  merchant  or  ship-owner  selling  his  vessel  and  cargo 
(should  the^  latter  even  consist  of  warlike  stores)  to  a  citizen 
or  inhabitant  of  Buenos  Ayres,  or  of  any  part  of  South  America. 
Nor  will  it,  do  I  think,  make  any  difference  whether  such  sale 
be  made  directly  in  a  port  of  the  United  States,  with  imme- 
diate transfer  and  possession  thereupon;  or  under  a  contract 
entered  into  here,  with  delivery  to  take  place  in  a  port  of  South 
America. 

If  vessels  be  fitted  out,  flirnished,  or  armed,  within  the  waters 
of  the  United  States,  and  there  be  sufficient  grounds  for  be- 
lieving that  it  is  done  with  intent  to  employ  them  in  the  service 
of  any  foreign  prince  or  state,  to  cruise  or  commit  hostilities 
u|}on  the  subjects  or  |uoperty  of  another  foreign  prince  or  state 
with  whom  the  United  States  are  at  peace,  it  would  be  unlaw- 
ful under  the  act  of  Congress. 
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If  the  English  vessel  alluded  to  in  the  collector's  letter  be 
seeking  an  armament  with  the  latter  purpose,  it  will  conse- 
quently be  unlawful.  But  I  know  of  no  taw  to  prohibit  her 
taking  in  arms  or  military  stores  in  the  way  of  trade,  or  for 
necessary  self-defence. 

RICHARD  RUSH, 

Attorney  Oetieral. 
To  tt|e  President. 


LAND  CERTIFICATES. 

When  the  register  at  Kaskaskia  had  issued  two  certificates  tot  the  same  bud 
to  two  different  persons,  ktld  that  the  first  had  preference. 

Washington,  August  8, 1816. 
Sir:  I  have  examined  the  case  which  the  enclosed  papers 
present,  relative  to  the  conflicting  claims  between  the  heirs 
of  James  Pigot,  assignee  of  James  Ware,  and  N.  Jarrot,  to  the 
militia  claim  of  James  Ware  of  one  hundred  acres,  No*  489, 
in  the  county  of  St.  Clair,  Indiana,  and  am  of  opinion  that 
the  heirs  of  Pigot,  or  those  claiming  under  them,  are  entitled 
to  the  patent. 

RICHARD  RUSH, 

Attorney  Oeneral. 
To  the  Sboretart  of  War. 


PATENTS  TO  PURCHASERS  AT  SHERIFFS*  SALENS. 

Where  the  local  law  authorizes  a  transfer  of  the  right  to  patents  at  sheriffs' 
sales,  the  purchasers  may  dennand  patents.' 

Washington,  Augvst  16, 1816. 
Sir:  The  enclosed  papers  present  cases  arising  in  different 
Teitilories.  As  regards  the  one  from  Indiana,  the  extract  from 
the  proper  law  is  given,  together  with  the  proceedings  of  the 
court,  and  I  think  that  a  patent  may  well  issue  to  Jacob  War- 
rick, who  purchased  at  sheriff's  sale.  In  the  case  of  the  claim 
of  John  Beaird,  or  his  representatives,  neither  the  law  of  the 
Territory  of  Illinois  authorizing  a  sale  of  the  land,  nor  any 
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exemplifications  of  the  proceedings  of  the  court  of  common 
pleas  of  Randolph  county,  being  set  out,  hut  merely  the  hi- 
denture  of  the  commissioners  given,  I  cannot  form  an  opinion 
equally  explicit.  That  given  in  the  case  of  Warritik  may,  how- 
ever, in  the  end,  serve  to  govern  this  also. 

RICHARD  RUSH, 

Attorney  General. 
To  the  Secretary  op  War. 


PAY  OP  OFFICERS  OF  Tip  NAVY. 

The  act  of  April  18»  1614,  does  not  limit  the  rig^tof  the  President  to  increase 
the  pay  of  the  officers  and  men  belonging  to  the  nary,  to  the  dose  of  the  war 
with  Great  Britain. 

Washington,  Auguft  16, 1816. 
I  no  not  think  that  there  is  anything  in  the  act  of  April  18, 
1814,  limiting  the  ri^t  of  the  President  to  increase  the  pay  of 
the  officers  and  men  belonging  to  the  nary  to  the  close  of  the 
war  with  Great  Britain^  which  then  existed;  but  undoubtedly 
it  is  in  his  discretion  to  do  so.  I  think,  however,  that  no  in- 
crease ought  to  take  place  in  their  pay  since  the  war,  without 
a  new  and  particular  authority  from  the  President. 

RICHARD  RUSH, 

Attorney  General. 
To  the  Secretary  op  the  Navit. 


JUDICIAL  PRIVILEGES  OP  FOREIGNERS. 

The  courts  of  the  United  States  in  every  State  are  at  all  times  open  to  the  sub- 
jects of  a  foreign  power  in  friendly  relations  with  them.    The  more  especially 
•    will  such  remedies  be  extended  in  a  case  of  fraud. 

Washington,  October  1,4S16,  . 
The  Attorney  General,  having  seen  the  representation  ad- 
dressed to  the  Minister  of  France  by  Mr.  Dufort,  president  of 
the  royal  court  at  Bordeaux,  respecting  the  conduct  of  a  person 
by  the  name  of  Antoine,  charged  with  having  shipped  certain 
effects  of  value  to  the  United  States,  with  a  view  to  defraud 


Digitized  by  CjOOQIC 


TO  THE  SECRETARY  OF  STATE.  198 

Judicial  Priyileg^es  of  Foreigners. 

his  creditors  in  France,  as  well  as  the  letter  from  the  Minister 
of  France  to  the  Secretary  of  State,  dated  the  13th  of  last  month, 
(both  of  which  the  Secretary  of  State  has  done  him  the  honor 
to  refer  to  him,)  has  great  pleasure  in  stating,  for  the  informa- 
tion of  those  in  whose  behalf  the  minister  is  so  naturally  de- 
sirous to  obtain  justice,  that  tlie  laws  will  happily  afford  every 
facility  to  that  end. 

The  courts  of  the  United  States  hi  etrery  State  are  at  all 
times  open  to  the  subjects  of  a  foreign  power  in  friendly  rela- 
tions with  them;  and,  on  this  occasion,  the  Attorney  General 
is  happy  to  add,  that  those  of  his  Most  Christian  Majesty  wUl 
be  entitled  to  claim  the  benefit  of  every  legal  remedy  in  as 
ample  a  manner  as  could  be  enforced  by  any  citizen  of  the 
United  States.  The  more  especially  will  such  remedies  be  ex- 
tended in  a  case  of  fraud,  which  the  law  is  ever  sedulous  to 
defeat. 

In  whatever  town  or  place  of  the  United  States  the  effects 
thus  sent  off  by  Antoine  can  be  found,  they  will  be  liable  to 
process — cither  of  attachment,  or  some  other — ^rendering  them 
or  their  amount  ultimately  liable  to  the  just  claims  of  hi3  cred- 
itors. The  latter,  whether  residing  at  Bordeaux  or  elsewhere 
in  France,  should  transmit  to  the  United  States  evidence  of 
the  nature  and  amount  of  their  debts,  under  the  best  forms  of 
authentication  prescribed  by  the  laws  of  France.  It  would, 
perhaps,  be  convenient  if,  on  their  arrival  in  this  country,  they 
were  lodged  in  the  bands  of  some  agent  or  attorney,  who  might 
immediately  act  whenever  the  effects  themselves,  or  those  to 
whose  hands  they  have  been  fraudulently  shipped,  are  discovi- 
ered. 

The  Attorney  General  forbears,  for  the  present,  to  add  any- 
thing further,  without  being  apprized  of  more  particulars  of 
the  case  itself,  or  knowing  in  which  of  the  States  it  may  be- 
come necessary  to  apply  for  process:  each  State  having  its  own 
judicial  usages,  which  govern  in  some  degree  the  courts  of 
the  United  States.  All,  however,  concur  in  abhorring  fraud; 
and  the  Attorney  General  in(}u1ges  the  conviction  that  every 
relief  it  is  practicable  to  obtain  through  the  instrumentality  of 
courts  o{  Justice,  will  be  promptly  and  effectually  accorded  to 
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the  French  clannants  in  th9  present  iostanc^^  a9  soon  as  pioois 
of  their  debts  are  exhibited. 

I  hare  Ihe  honor  to  be,  &c., 

RICHARD  RUSH, 

Aitamey  Chneml^ 
To  the  Secbstakt  of  State. 


ctnrwa  TiMBEit  prom  the  foblic  lakds. 

^either  the  itatate  nor  criminal  code  wUI  authorize  proMcntion  for  6vWag  ^m^ 
btr  from  the  p«i|>lic  lands  as  for  a  robbery, 

NOTEMBER  27,  1816. 

Sir:  There  is  no  statute  of  Congress,  that  I  am  aware  of, 
fhat  reaches  the  case  of  cutting  timber  from  the  public  lands 
as  a  specific  offence.  Nor  wilt  the  nature  of  Ihe  criminal  code 
authorize  a  prosecution  as  ibr  a  robbery. 

Yet,  if  the  facts  be  as  stated  in  the  within  letter,  it  is  such 
an  outrage  upon  the  United  States  in  their  rights  of  property 
as  will  lay  the  foundation  of  an  action  of  trespass,  in  which  it 
can  scarcely  be  doubted  that  just  damages  would  be  enforced 
against  the  delinquents.  The  trespass,  however,  being  local, 
the  attorney  of  the  government  in  that  quarter  who  would 
conduct  the  suit  should  also,  perhaps,  be  asked  to  furnish  his 
advice  upon  the  occasion.  If  the  hint  of  this  officer's  back- 
wardness be  true,  it  would  seem  to  raise  a  necessity  for  an 
immediate  substitute,  as  the  prompt  instrumentality  of  an  at- 
torney for  the, public  will  be  indispensable  towards  upholding 
the  authority  of  the  laws.  The  facts  are  important;  the  com- 
munication anonymous.  Names  are  mentioned.  Are  any  of 
them  known?  What  is  stated  may  well  awaken  attention, 
coming,  as  it  does,  from  an  intelligent  hand,  and  dealing  so  in 
particulars.  But  can  the  government  venture  upon  any  posi- 
tive dtep,  without  intermediate  inquiry  and  further  corrobora- 
tion? 

As  to  the  Indians  alleged  to  have  been  killed  by  Fisher  and 
his  party,  the  laws  of  the  United  States  which  protect  them  in 
these  cases  (if  within  their  own  territory)  would  seem  to  render 
nothing  further  necessary  than  the  proper  testimony  to  warrant 


Digitized  by  CjOOQIC 


TO  THE  SDCfiJETARY  OP  THE  NAVY.  196 

Petty  NfkYy  Oficers. 

anindictaieot  for  nutrder.    Might  the  letter,  or  s^n  extract  from 
it,  be  transmitted  to  the  Attorney  of  the  United  States  ? 

RICHARD  RUSH, 

Attorney  General. 

To  the  SXCBATAAY  OF  WaR, 


COMMUTATION  BY  GUARDIANS. 

A  child  iiMist'haw  been  -under  sixteen  years  of  age  at  the  death  of  the  non-com- 
missioned officer,  musician,  or  private,  in  order  to  invest  the  guardian  with  tl^e 
light  to  commute  the  bounty  land  for  hW-pay. 

WASHfNGTON,  December  24, 1816. 

Sir:  Under  the  second  section  of  the  act  of  Congress  of  the 
16th  of  April,  1816,  entitled  ^^  An  act  making  further  provision 
for  military  services  during  the  late  war,  and  for  other  pur- 
poses,'' I  am  of  opinion  that  the  epoch  of  the  death  of  the 
non-commissioned  officer^  musician,  or  private  of  the  regular 
^urmy,  marks  the  point  of  tioie  at  which  the  <:liild  or  children 
must  have  been  under  sixteen  years  of  age  in  order  to  invest 
the  guardian  with  the  right  of  commuting  the  bounty  land  for 
the  haLApay  proposed  as  its  substitute.  It  may  be  scarcely 
necessary  to  add,  that,  at  the  period  of  the  relinquishment,  the 
legal  rights  of  the  guardian  over  the  estate  of  the  minor  must 
be  in  full  existence. 

RICHARD  RUSH 

To  the  Secretary  op  War. 


PETTY  NAVY  OFFICERS. 

'Boatswains^  gunners,  carpenters,  and  saibnakem  were  intended  to  b«  included 
in  the  resolutions  of  Congress  of  the  6th  of  January,  1814. 

Washington,  AugiLst  'Ziiy  1817. 
Sir:  I  am  of  opinion  that,  under  the  fourth  clause  of  the 
-lesolatixMis  of  Congress  of  the  6th  of  January,  1814,  the  boat- 
swain, gunner,  carpenter,  aod  sailmaker  were  meant  to  be  in- 
cluded, and  that  they  areentided  to  the  benefit  which  it  holds 
out,    B^X  for  this  construction  they  would  receive  nothing,  as 
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tlie  term  "  warrant  oflScer"  docs  not  occnr  in  any  part  of  the 
resolutions.  It  is  impossible  to  conceive  any  good  reason  why 
tbey  should  be  left  ont  altogether^  seeing  that  even  the  seamen 
are  provided  for.  If  they  do  not  technically  come  under  the 
term  ''^  petty  officers/'  we  are  bound  to  suppose^  in  order  to  a 
just  interpretation  of  the  clause^  that  Congress  nevertheless  in- 
tended by  it  to  include  them. 

RICHARD  RUSH, 

Attorney  Qeneral. 
To  the  Secretary  op  the  Navy. 


AMERICAN  PRISONERS  AT  ALGIERS. 

A  conerul  of  the  United  States  for  Tunia,  with  intftmcti^iia  from  ^  Depaftmeat 
of  Stftte,  authorising  hi|n,  if  be  could  find  a  snitable  channel  through  which  t» 
negotiate  the  immediate  release  of  the  American  prisoners  at  Algiers,  to  go  as 
far  as  three  thousand  dollars  per  man,  who  employed  an  agent  at  hire  and 
promise  of  reward  to  effect  the  object;  and  then  ^w  bills  on  the  State  De^ 
partment  for  such  com)}ensation,  and  for  money  paid,  ^c,  in  favor  of  a  mer- 
chant at  Gibraltar — bslb  that  the  employment  of  an  agent  was  justified  under 
the  power,  but  that  the  true  meaning  of  the  instructions  was  lost  sight  of  by 
the  manner  of  the  employment  of  the  agent  for  a  compensation. 

The  proceedings  throughout  commented  upon  ami  reprehended;  and  other  trans- 
actions blended  with  them,  eomplioating  the  afiair,  render  an  application  to 
Congress  necessary. 

Washington,  December  30,  1816. 
Sir:  On  the  case  of  Mr.  Noah,  stated  to  me  by  the  Secretary 
of  State  in  his  letter  of  the  22d  of  this  month,  the  following 
q^uestions  arise,  and  are  sulmiitted  for  consideration: 

1 .  Whether  the  power  given  to  Mr.  Noah  for  the  ransom  of 
our  prisoners  at  Algiers,  under  his  instructions  from  the  Depart- 
ment of  State  of  the  13th  of  April,  1813,  justified  the  employ- 
ment of  an  agent  under  him;  or,  if  any,  such  an  agent  as  he 
employed,  and  in  the  manner  stated?. 

2.  If  such  a  power  were  given,  could  it  be  considered  as 
justifying  Mr.  Noah  in  the  payment  of  the  full  limit  of  three 
thousand  dollars  for  each  man,  without  any  experiment  being 
made  to  obtain  their  release  for  a  less  sum  ? 

3.  Whether  the  sum  charged  for  the  two  men  belonging  to  ' 
the  crew  of  the  brig  Edwin  can  be  considered  a  iair  charge? 
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mnd,  if  it  be,  whether  that  for  the  four  men  not  of  the  Edwin's 
ciew  can  be  so  considered  1 

4.  Whether  the  pledge  to  Mr.  Bader^  for  the  payment  of  cer- 
tain bills  of  exchange,  can  inuie  to  Mr^  Lewis,  under  the  whole 
circumstances  of  the  case  ? 

For  the  better  aqderstaoding  of  the  above  questions,  it  will 
be  proper  to  bring  into  view  the  material  facts  of  the  c^e, 
whether  presented  to  me  in  the  letter  of  the  Secretary  of  State, 
er  collected  from  t|ie  papers  and  exhibits,  written  and  printed, 
transmitted  in  further  explanation  of  that  letter. 

When  Mr.  Noah  was  about  to  leave  the  United  States  as 
consul  for  Tunis,  he  received,  among  other  instructions,  the 
following  fiom  the  Department  of  State: 

**  On  youpr  way  to  Tunis,  (perhaps  at  Malaga  or  MarseiUes,) 
you  may  probably  devise  means  for  the  liberation  of  our  un* 
fortunate  captives  at  Algiers,  whose  situation  has  justly  excited 
much  sympathy  in  the  people  of  this  country.  Should  you 
find  a  suitable  channel,  therefore,  through  which  you  can  ne- 
gotiate their  immediate  release,  you  are  authorized  to  go  as  far 
as  three  thousand  dollars  a  man ;  but  a  less  sum  may  prob* 
ably  effect  the  object.  Whatever  may  be  the  result  of  the 
attempt,  you  will,  for  obvious  reasons,  not  let  it  be  understood 
as  proceeding  from  this  government,  but  rather  from  the  friends 
of  the  parties  themselves.  As  yet,  we  have  information  only 
af  eleven  persons  (the  crew  of  the  brig  Etlwin,  of  Salem)  being 
confined  at  Algiers;  and  it  is  to  be  hoped  that  no  addition  has 
since  been  made  to  the  number.  If  success  should  attend  your 
efforts,  you  will  draw  upon  this  department  for  the  necessary 
funds  for  paying, their  ransom,  and  providing  for  their  comfort- 
able return  to  their  ctnintry  and  friends." 

On  the  arrival  of  Mr.  Noah  at  Cadiz,  in  the  autumn  of  1813, 
he  thought  proper  to  select  Richard  R.  Keene,  a  native  of  Mary- 
land,  but  claiming  at  that  time  to  be  a  Spanish  subject,  as  an 
agent  to  negotiate  the  liberation  of  the  captives  in  question. 
Before  any  final  agreement,  however,  with  him,  Mr.  Noah 
addressed  a  note  to  Mr.  Haekley,  consul  of  the  United  States 
at  Cadiz,  dated  October  2, 1613.  In  this  note  he  states  that  he 
is  authorized  by  the  United  States  to  negotiate  for  the  release  of 
these  prisoners.    After  touching  upon  other  matters  connecte4 
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with  the  chief  subject,  he  expresses  a  wish  fostMi.  HacMey's 
advice  in  the  designation  of  a  suitable  agent,  and  ob  the  com* 
pensation  proper  to  be  allowed  him.  Mt.  Hacktey  states,  that^ 
having  learned  that  Mr.  Keene  had  pnopos^d  to  undertake  a 
voyage  to  Algiers  to  effect  the  contemplated  release,  he  dbes  not 
hesitate,  after  a  tribute  to  his  character  and  abilities,  to  recom- 
mend  him  as  a  person  every  way  qualified  for  the  dttempt.  lb 
regard  to  compensation,  Mr.  Hackley  also  states  the  amount  to 
which  he  thinks  Mr.  Keene  would  be  entitled.  On  the  receipT 
of  this  letter,  Mr.  Noah  determines  upon  the  employmeiit  of 
Mr.  Keene,  and,  on  the  13ih  of  November,  1S13,  enters  into 
a  contract  with  him.  It  is  stated  in  this  contract  that  Vh.  Noaly 
is  vested  by  his  government  With  eom|tetent  authority  for  the 
step  he  is  taking.  The  compensation  to  be  paid  Mr.  Keene  is 
one  thousand  dollars  in  advance,  and  nothing  further  if  thef 
enterprise  failed;  if  it  succeeded,  he  was  to  be  aHowed  an  ad- 
ditional sum  of  diree  thousand  dollars,  and  a  contingent  rerno-^ 
neration  to  arise  out  of"  any  surplus  that  there  might  be  above 
the  prices  to  be  paid  for  said  captives,  out  of  an  allowance  al 
the  rate  of  three  thousand  dollars  ibr  each  man.'^ 

On  the  5th  of  November  preceding  the  date  of  the  contiact> 
Mr.  Keene  had  furnished  himself,  in  furtherance  of  the  objects 
of  the  mission,  with  a  despatch  from  the  Spanish  governmeDt^ 
addresi^ed  to  the  Spanish  consul-general  at  Algiers.  This  in- 
strument, after  reciting  thw  the  government  of  Spain  was 
desirous  of  giving  new  proofs  to  the  United  States  of  the  pre* 
tection  dispensed  to  their  commerce,  as  well  as  to  the  indi- 
viduals employed  in  it,  enjoins  it  Upon  the  consul-general  to 
make  all  possible  exertions,  without  compromising  their  respon- 
sibility, to  obtain  the  liberation  of  twelve  American  citizens 
who  were  captives  at  Algiers;  and  in  ease  any  present  of  un- 
usual gratification  was  found  necessary,  he  was  directed  to 
give  advice  of  the  same,  for  the  ultimate  determiiiation  of  the 
regency,  by  whose  order  the  despatch  was  stated  to  be  com- 
municated, - 

On  the  12th  of  November  he  obtain^>  <^so,  from  the  British 
ambassador  in  Spain,  (Sir  Heniy  Wellesley,)  a  letter  addressed 
to  the  British  vice-consul  at  Algiers.  In  this  letter,  Mr.  Keene 's 
object  is  represented  to  be  humane  in  its  cbaracter>  and  grow-^ 


Digitized  by  CjOOQIC 


TO  THE  SECRETARY  OF  STATE.  K» 

American  Pri«oii«r«  at  Algiers. 

ing  oHt  of  the  instigstioa  of  American  merehanu  residing  at 
Cadis.  As  such,  he  is  recommended  lo  diQ  assistance  and 
protection  of  Che  British  vice-consul. 

So  prepared,  and  leceiviiig  a  letter  of  instnictions  ftom  Mr. 
Noah  y  dated  Gibraltar,  JannaaySO,  1814,  Mr.  Keene  proceeded 
for  Algiers.  It  is  not  necessary  ta  state  all  that  took  place 
there,  as  described  in.  his  letter  to  Mr.  Noab^  written  from 
Algiers  May  the  22d,  1814.  On  bis  first  arrivat,  he  was  reported 
as  the  beaser  of  despatches  from  the  Spanish  regency  to  their 
consul.  He  then  opened  his  negotiation  on  the  asserted  insti« 
gation  of  the  American  merchants  at  Cadia*  In  the  end,  hd 
obtained  the  release  of  two  of  the  crew  of  the  Edwin,  viz:  WiU 
liam  Turner  and  John  Clark;  (or  each  of  whom  he  claimed  ao 
allowance  of  (ttree  thousand  dollars*  He  eWtctedy  also,  the 
liberation  of  four  other  individuals,  not  of  the  crew  of  the 
Edwin,  but  who  all  swore  that  they  were  born  in  New  Orleans. 
These  men  were  not,  in  fact,  in  actual  slavery.  They  had' 
been  landed  at  Algiers  in  April,  1814,  from  on  board  the  Brit- 
ish frigate  Franchise.  The  account  whieh  they  gave  of  them* 
selves  was,  that  they  sailed  ftom  New  Orleans  in  1806,  bound 
to  Bordeaux;  that,  on  their  arrival  at  the  latter  place,  they 
were,  by  orders  from  the  government,  sent  on  board  the  French 
frigate  Dromedary;  that  this  frigate  was  captured  near  Malta 
by  the  British  frigate  Euryalus;  that  they  wexe  sent  as  prison- 
ers to  Malta,  and  aiierwiurds  placed  on  board  the  Franchise^ 
from  which  they  were  landed  at  Algiers  as  afbrasaid.  For  these 
four  men  Mr.  Keene  paid  six  thousand  dollars. 

To  meet  the  expenses  thus  incurred,  and  others  growing 
out  of  the  operation,  (such  as  the  compensation  of  Mr.  Keene, 
losses  on  exchange,  and  other  incidental  charges,)  Mr.  Noah' 
drew  bills  on  the  Department  of  State  for  18,743  dollars,  in 
ikvor  of  Mr.  Butler,  a  merchant  at  Gibraltar.  These  bills  wei9 
protested,  upon  the  ground  that  Mr.  Noah  had  not  acted  in  con* 
fbrmity  with  his  iqstructiotts.  It  afterwards  appearing,  from 
the  representations  of  our  consul  at  Gibraltar,  that,  at  the  time 
of  drawing,  Mr.  Noah  had  shown  his  instructions  to  Mr.  But* 
ler,  who  had  negotiated  his  bills  upon  thefaidi  of  thera>  and 
likewise  that  it  was .  important  to  our  naval  operations  in  the 
Mediterianaan  that  the  credit  of  the  agents  of  the  United  Ssat»i 
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should  be  sustflitied  in  that  quarter^  it  was  thought  proper  te 
accept  the  bills.  After  acceptance^  but  before  payment^  inft>nn- 
ation  was  received  that  part  of  a  sum  of  money  which  had 
fiillen  into  Mr.  Noah's  hands  at  Tunis  had  been  pledged  by 
him  to  Mr.  Butler  for  payment  of  the  bills^  in  case  they  were 
not  paid  here.  On  receiving  this^^  information,  the  department 
declined  making  the  payment  at  first  intended.  The  bills  were 
then  returned  to  Mr.  Noah,  who  paid  them  at  Tunis,  out  of  the 
money  stated  as  above  to  be  in  his  hands.  This  money  was 
placed  in  his  bands  by  Commodore  Decatur.  It  had  been 
wrested  by  the  latter  from  the  Bey  of  Tunis  in  payment  of  cer- 
tain English  prizes  belonging  to  Winslow  Lewis,  of  Boston, 
and  sent  into  Tunis  by  the  privateer  Abelino,  Captain  Weyer. 
XJaptain  Weyer  bemg  at  Tunis,  constituted  Mr.  Noah,  by  letter 
of  January  l€th,  1815,  agent  for  such  prizes  as  he  should  send 
into  that  port.  It  was  in  the  capacity  of  agent  for  the  privateer 
that  Commodore  Decatur  paid  over  the  money  to  Mr.  Noah. 

On  learning  the  above  facts,  Mr.  Lewis  addressed  a  claim  to 
the  Department  of  State,  alleging  that  he  ought  to  be  paid  the 
amount  of  the  bills^  to  satisfy  which  his  funds  in  the  hands  of 
Mr.  Noah  had  been  thus  appropriated,  arid  which  had  once 
actually  been  accepted  by  the  government.  At  first,  it  was 
intimated  to  Mr.  Lewis  that  there  seemed  to  be  much  reason 
in  his  claim;  but  doubts  on  the  propriety  of  satisfying  it  after- 
wards arose,  on  becdmihg  acquainted  with  the  private  capacity 
in  which  Mr.  Noah  had  received  the  funds,  and  the  whole  con- 
comitant circumstances. 

On  maturo  consideration  of  the  foregoing  facts,  I  proceed  to 
offer  such  opinions  as  I  have  formed  on  the  questions  stated  ia 
the  beginning* 

1.  In  order  to  a  just  comprehension  of  the  first  question, 
t^  general  nature  of  Mr.  Noah's  instructions  must  be  adverted 
to.  It  is  conceived  that  they  are  to  be  viewed  as  merely  sub- 
ordinate to  the  principal  objects  of  his  appointment.  A  dis* 
tinct,  independent  mission  for  the  release  of  the  captives,  does 
not  appear  (at  that  time,  at  least,  and  in  the  person  of  Mr. 
Noah)  to  have  been  in  contemplation.  About  to  depart  as  a 
Consul  for  Tunis,  this  duty  was  devolved  upon  him  as  inci« 
dental  to  bis  primary  and  permanent  movement.    Th^  execu- 
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tion  of  it  is  made  to  depehd/by  every  just  implication,  upon 
fit  concurring  circumstances.  Hiere  is  nothing  positive  in  the 
character  of  the  obligation  created  in  him  to  fulfil  it;  a  limited 
door  merely  being  opened  for  discretion  to  do  its  sound  office. 
As  Utile  did  it  fall  within  their  scope  to  impart  any  costliness 
to  the  attempt,  and  least  of  all  to  invest  it  with  any  circum- 
stances of  publicity.  Still  I  think  that,  taken  as  an  abstract 
question,  the  employment  of  an  agent  may  have  been  justified 
under  his  power.  On  a  fitvorable  aspect  of  events,  inviting 
him  to  go  forward  jn  the  object,  the  instrumentality  of  some 
third  person  at  Algiers,  selected  utider  the  expressed  cautions 
and  implied  restraints  held  out^  may  have  become  indispen* 
sable  to  its  accomplishment. 

I  am  quite  as  clear  in  the  opinion  that  the  true  meaning  of 
the  instructions  was  lost  sight  of  by  the  employment  of  Mr. 
Keene^  and  in  the  manner  stat^. 

I  perceive,  in  the  first  place,  no  authority  for  the  amount 
stipulated  and  paid  as  his  compensation.  Three  thousand  dol^^ 
lars  was  the  maicimum  to  be  allowed  for  each  man.  This  sum/ 
with  the  expenses  incident  to  the  comfortable  return*  of  the 
captives,  if  released,  are  the  only  disbursements  for  which  I  am 
able  to  discover  any  warrant  in  the  instructions.  If  it  be  objected 
that,  on  the  hypothesis  of  ah  agent  rightfully  employed,  some 
compensation  would  reasonably  be  due  for  his  services,  I  would 
reply,  that  Mr.  Noah^s  contract  with  Mr.  Keene  has,  in  one 
part  of  it,  furnished  the  answer.  A  contingent  reward  is  held 
out  to  him  out  of  moneys  to  be  saved  from  the.  three  thousand 
dollars  allotted  as  the  highest  price  for  each  Redeemed  captive. 
I  can  see  no  authority  to  have  placed  the  reward  upon  any 
other  than  this  footing.  The  department,  in  fixing  three  thou- 
sand dollars  as  the  utmost  sum,  must  have  designed  that  it 
should  comprehend  every  expense  necessary  to  cover  the  re-# 
lease.  I  am  driven  to  this  conclusion  in  the  absence  of  any 
express  authority  to  incur  the  cost  of  a  separate  agency;  and 
am  the  less  disposed  to  infer  such  ah  authority  constructively, 
since  the  instructions  terminate  with  an  engagement  to  defray 
the  charges  of  a  passage  home,  leaving  out  of  view  every  other 
object.  The  words,  ^'necessary  funds  f&t  paying  their  ransom," 
in  the  last  sentence,  nmst  be  jrestricted  to  the  three  thousand 


Digitized  by  CjOOQIC 


302  HON.  RIGHASD  BUSH 

American  Prisoners  at  Algiers. 

dollars.  A  good  reason  may  be  imagined  for  placing  the  reward 
upon  this  contingent  groixad.  The  self-interest  of  the  agent 
would  thereby  have  coupled  itself  with  his  efforts  to  effect  the 
redemption  at  low  rates^  If^  through  any  extraordinary  exer* 
tion  and  hazards^  resulting  in  benefits  of  proportionate  magni- 
tude, a  claim  had  been  founded  to  other  and  better  compen- 
sation, this^^indeed,  might  well,  in  the  end,  have  been  ad- 
dressed to  the  liberal  and  kind  justice  of  the  American  goverur 

^  ment.  But,  for  Mr.  Noah  to  pay  Mr.  Eeene  an  independent 
sum,  and  in  the  first  instance,  appears  to  me  an  act  in  which 
he  was  not  justified. 

,  If,  however,  any  doubts  should  be  felt  upon  this  pointy  there 
can  scarce  be  any  room  for  any  under  other  views  ot  the  em- 
ployment of  this  agent.  It  presents  features  obviously  thwart- 
ing the  spirit  and  scope  of  the  instructions  in  points  vitally 
interwoven  with  their  executioa.  The  steps  taken  would  seem 
to  indicate,  on  the  minds  of  both  principal  and  agent,  the  im- 
pression of  an  independent  and  prominent  mission.  Instead  of 
any  attentpts  entered  upon  at  Malaga  or  Marseilles,  (which,  ia 
the  first  instance,  it  might  have  been  natural  to  expect,)  both 
these  places  are  passed  by.  Nor  does  it  appear  that  any  effort 
was  made  to  use  the  intervention  of  any  individual  resident 
at  Algiers,  especially  some  person  in  a  capacity  wholly  pri- 
vate—a  measure  also  to  have  been  looked  for,  both  as  it  might 
have  reduced  the  expense  of  the  enterprise,  and  interposed  ad« 
ditional  shields  against  the  discovery  of  the  government  as  a 
party  to  it.  But,  grant  that  the  force  of  such  suggestions  may 
be  overruled,  and  that  Cadi2  was  the  fit  place  whence  to  give 
the  operation  its  first  impulse:  yet  how  shall  we  reconcile  the 
conduct  that  followed,  with  the  nile  marked  down  in  the  in- 
structions?   To  say  no  more  of  them,  it  must  be  admitted  that 

^to  exclude  the  suspicion  of  the  governmental  agency  is  stamped 
as  a  leading  and  positive  characteristic.  Thus  warned,  Mr. 
Koah,  in  his  letter  to  Mr.  Hackley,  sets  eut  with  distinctly 
affirming  that  the  United  States  had  invested  him  with  author- 
ity. This,  although  the  latter  was  a  consul,  does  not  appear 
to  have  been  necessary.  The  same  fact  is  again  proclaimed 
upon  the  face  of  a  formal  contract  with  Mr.  Eeene.  But  yield- 
ing to  all  that  might  be  urged  in  defence  of  these  disclosures. 
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there  seems  nothing  kft  tD  excuse  the  Datnre  of  the  voyage 
to  Algiers.  It  is  clothed  with  something  of  the  tivery  of  an 
embassy  itself.  Instead  of  secrecy  and  silence,  ecAz/  rather 
marks  its  movements.  A  despatch  was  obtained  from  the  Span- 
ish government,  bearing  indications  (tbo  plain  to  be  misunder- 
stood) that  it  was  possessed  of  the  real  ground  upon  which  Mr. 
Noah  stood.  Another  official  paper  is  sought  at  the  hands 
of  the  British  ambassador,  as  a  further  passport  to  Mr.  Keene; 
and  all  this  known  to  Mr.  Noah .  What  will  evety  well  judging 
mind  say  to  such  &cts?  Undoubtedly  that  they  tended  tt> 
nuke  known  the  very  authority  that  ought  to  have  been  hidden* 
The  despatch  from  the  Spanish  regency  might  also  be  construed 
as  indicative  of  a  &vor  supposed  to  be  accorded  to  the  United 
Slates.  Now^  taking  this  to  be  on^  of  the  meanings  of  which 
it  is  susceptible,  it  is  possible  that  it  might  not  have  been 
within  the  intentions  of  our  own  government,  in  relation  to 
such  an  enterprise,  to  invite  a  &vor.  Moreover,  the  letter  of 
Sir  Henry  Wellesley  is  asked  and  accepted,  when  America  and 
England  stood  in  the  attitude  of  belligerents.  Passing  over 
animadversions  that  hence  occur,  such  measures  were  ju3t  such 
as  were  adapted  Co  strip  off  the  veil  which  Mr.  Noah  should 
sedulously  have  wom«  It  is  against  all  sound  anticipations' 
U>  suppose  that  they  did  not  at  once  lay  his  genuine  case  bare. 
Secrets  are  prone  to  escape  through  much  smaller  openings.  It 
is  true,  that  in  his  note  to  Mr.  Hackley,  and  in  his  letter  of 
instructions  to  Mr.  Eeene,  he  adverts  to  the  necessity  of  keep* 
ing  his  government  out  of  sight.  In  the  Spanish  despatch, 
there  is  also  an  outward  allusion  to  the  same  necessity.  But 
Aese  (their  concealments)  need  not  be  the  subject  of  remark, 
when  opposed  by  the  more  intelligible  and  positive  indications 
which  pointed  to  another  conclusion,  by  the  open  machinery 
which  ibreign  governments  and  functionaries  were  made  to 
interpose  in  advancement  of  the  undertaking.  Considmng  that 
Mr.  Keene  was  provided  with  both  the  Spanish  despatch  and 
the  letter  from  the  English  ambassador  before  the  middle  of 
November,  and  that  be  did  not  embark  until  February,  there  is 
no  violence  done  to  credulity  in  supposing  that  the  knowledge 
of  his  true  objects  and  authority  preceded  his  own  arrival  at 
Algiers.    Thi*-*-and  it  is  no  very  strained  presumption-^might 
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serve  in  part  to  account  for  the  extravagance  which^  in  the 
first  instance/ characterized  the  DeyV  demands.  When  we 
look  to  the  actual  state  of  our  relations  with  Spain >  as  well  as 
England^  at  that  epoch, it  can  scarcely  be  going  too  fiir  to  con- 
jecture that  neither  their  policy  nor  their  friendship  could  have 
been  deeply  offended  at  such  demands. 

Should  such  reasoning  be  thought  in  anywise  defbetive,  in 
Illation  to  making  known  the  United  States  as  at  the  bottom 
of  the  proceeding^another  fiict  presents  itself>of  force  not  to  be 
jesisted.  It  is  not  to  be  denied  that  the  affair  was  ushered 
in  at  Algiers  as  one  to  which  senile  government  had  lent  its 
instrumentaiity.  Mr.  Keene,  in  his  letter  of  the  23d  of  May, 
1814^  states  that,  on  his  anival,  the  public  barge  came  along- 
side of  their  vessel,  and  that  he  was  reported  as  charged  with 
despatches  from  the  Spanish  government.  He  states,  further, 
that  he  conducted  the  negotiation  in  the  name  of  the  regency. 
Now  this  appears  to  me  to  stand  in  Uke  hostility  to  the  instruc- 
tions. The  participation,  even  in  a  formal  or  mere  exterior 
way,  of  any  government  whatever,  could  never  have  been  con* 
templated  by  the  Department  of  State.  The  course  of  reason- 
ing that  would  ascribe  advantages  to  such  a  plan  is  not  easily  to 
be  sustained.  It  is  supposed,  on  the  contrary,  that  it  must 
have  been  productive  of  obstacles;  and,  at  all  events,  it  is  taken 
to  be  against  the  clearly-expressed  intention  of  the  instructions, 
which  was  to  place  the  whole  interference  upon  a  footing  private 
and  unostentatious. 

In  answer,  then,  specifically,  to  the  first  question,  I  am  of 
opinion  that  the  power  giv^n  to  Mr.  Noah  might  have  justified 
the  employment  of  an  agent;  but  that  it  does  not  jiistify  such 
ai>  agent  as  he  employed,  and  in  the  manner  stated. 

2.  If  such  an  authority  was  given>  could  it  be  considered  as 
justifying  Mr.  Noah  in  the  payment  of  the  full  limit  of  three 
thousand  dollars,  without  an  experiment  being  made  to  obtain 
the  release  for  a  less  sum  ? 

This  question  I  am  disposed  to  answer  in  the  affirmative.  If 
an  agent  be  authorized  to  pay  a  fixed  sum,  I  do  not  see  that  he 
absolutely  violates  his  authority  by  paying  the  whole  at  once, 
although  a  hope  may  have  been  ent<ertained,  and  an  intimation 
thrown  out,  that  the  end  might  probably  have  been  accom* 
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plished  for  less.  It  may  well  be  an  objection  against  the  dis- 
creet iexeicise  of  the  authority.  A  mind  prudent  arid  skilful 
would  be  slow  thus  to  act  But  I  do  not  feel  prepared  to  say 
that  it  would  be  a  positive  breach.  Circumstances  may  be 
conceived^  leading  to  a  rational  belief  beforehand  that  the 
smaller  sum  would  not  be  accepted  >  which  may  the  more  serve 
to  excuse' the  ceremony  of  the  offer,  I  do  not  say  that  pre* 
cisely  such  circumstances  existed  in  the  present  instahce. 
None  are  perceived,  unless  Mr.  Noah  rested  upon  the  letter  of 
Mr.  Hackley.  If  he  yielded  his  own  judgment  to  that  of 
another^  still  Mr.  Hackley's  letter  to  him  does  not  import  an 
unequivocal  opinion  upon  this  point.  If  it  did,  he  fell  into  an 
error.  It  is  a  fact  too  strong  to  escape  attention  under  this 
head,  that  each  of  the  six  men  brought  off  was  actually  ob- 
tained for  a  less  sum  than,  three  thousand  dollars.  Upon  the 
whole,  however^  my  opinion  is,  that  looking  liberally  at  the 
peculiar  words  of  Mr.  Noah's  power,  it  was  not  violated  by 
going  to  the  full  limit,  without  the  trial  of  previous  experi-. 
ments.. 

3.  The  third  question  divides  itself  into  two  branches:  1st. 
As  respects  the  two  men  belonging  to  the  crew  of  the  Edwin; 
2dly.  As  respects  the  four  landed  from  the  English  frigate. 

In  regard  to  the  two  former,  I  think  that  the  charge  must  be 
considered  fair.  Whilst  the  employment  of  Mr.  Keene  may 
not  have  been  justified,  there  are  acts  in  which  Mr.  Noah  may 
nevertheless  be  warranted  by  the  intrinsic  virtue  of  his  instruc* 
tions.  This  I  take  to  be  such  an  act.  These  two  men  were, 
indeed,  released  through  the  mediation  of  the  British  vice-con* 
sul,  and  delivered  up  as  British  subjects.  This  foot  appears 
fifom  the  letter  of  Mr.  Keene.  Other  evidence  is  also  b^ore 
me  from  the  Department  of  State,  superinducing  strong  sus- 
picions that  they  were  not  Americans.  It  is  at  least  of  weight 
to  impair  the  effect  of  their  own  affidavits.  This  will  be  agreed, 
when  it  is  stated  to  be  a  letter  from  the  captain  of  the  Edwin 
himself,  in  which  he  explicidy  disclaims  them  as  Americans. 
Still,  they  were  of  the  crew  of  the  Edwin.  Those  who  com- 
posed this  crew  are  mentioned  in  the  instructions  as  captives 
to  be  released.  Mr.  Noah  may  not  have  thought  himself  at 
liberty  to  maka  discriminations  between  them,  or  to  institute 
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or  permit  inquiries  as  to  their  citizenship.  For  him;  the  lan- 
guage of  the  instructions  was  sufficient  to  dose  the  door  against 
other  investigations.  Mr.  Eeene  here  uses  a  similar  shield  in 
the  emphatic  words  of  his  Spanish  despatch. 

But  different  is  the  case  of  the  four  men  alleged  to  be  Loui- 
siaiiians«  I  can  discover  no  authority  for  allowing  the  cha^ 
on  their  account.  There  is  not  a  trace  of  evidence^  beyond 
their  oaths,  that  they  were  citiaens  of  the  United  States.  To 
swear  in  this  way,  they  had  the  strongest  temptations  of  per- 
sonal  safety,  if  we  take  Jtfr,  Keene's  representation  (and  there 
is  no  other)  upon  the  subject;  for,  although  he  states  that  they 
were  not  held  in  slavery,  he  adds,  that  there  was  every  reason 
to  suppose  they  woyld  be.  Aside  from  this  powerful  objection 
on  the  score  of  interest,  all  rational  presumptions  contradict 
their  assertions.  It  is,  to  the  last  degree,  probable  that  they 
were  Frenchmen.  They  had,  by  their  own  accounts,  not  been 
in  the  United  States  for  eight  years.  They  were  put  on  board 
of  a  French  frigate  in  1806,  by  orders  from  the  French  gov- 
ernment. The  smattering  which  they  had  of  the  English 
tongue  may  well  enough  have  grown  up  during  their  subse- 
quent imprisonment  on  board  of  English  vessels.  In  their  own 
affidavits,  they  do  not  go  the  length  of  saying  that  they  were 
put  on  shore  from  the  British  frigate  as  Americans.  .  If,  ac<> 
Wording  to  their  own  oaths,  th^y  were  even  all  born  in  New 
Orleans,  it  must  hav^  been  before  that  place  became  one  of  the 
cities  of  the  United  States.  They  may  then,  nevertheless, 
from  choice  or  accident,  have  remained  French  subjects.  But, 
to  waive  such  a  suggestion,  the  iact  of  their  being  genuine 
American  citizens  was  alike  unsupported  by  plausibility  and  by 
proof.  How  it  should  have  gained  credit  in  the  mind  of  a 
person  about  to  perform  an  important  trust  upon  the  ftuth  of  it, 
seems  strange.  Mr.  Noah,  in  his  own  letter  to  the  Secretary 
of  9tate,  of  May  31, 1814,  seems  to  give  in  to  the  captain  of 
the  British  frigate,  having  been  induced  to  land  them,  from 
finding  them  ^/  unwilling  to  work,"  and  being  in  other  respects 
useless.  In  the  light  of  troublesome  and  expensive  incum- 
brances, it  is  also  as  probable  that  the  British  vice-consul 
handed  them  over  so  promptly  to  Mr.  Eeene.  It  is  difficult  to 
banish  the  suspicion  of  a  design  at  imposition;  when  men  un^ 
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det  such  circumstances  were  Teceived  and  ransomed  as  chixens 
of  the  United  States;  and  though  Mr.  Noah  may  not  b^  impli- 
cated, It  can  never,  I  think,  meet  the  sanction  of  government* 
I  am  very  clearly  of  opinion  that  no  part  of  the  charge  for  them 
should  be  allowed.  It  is  enough  that  the  public 'money  has 
been  expended  upon  the  doubtful  citizenship  of  Turner  and 
Clark. 

4.  Upon  the  fourth  and  last  question,  although  coupling  itself 
with  the  general  case,  I  have  felt  more  hesitation  than  upon 
any  of  the  points  preceding. 

The  conclusion  to  which  I  have  come  is,  that  the  pledge  to 
Mr.  Butler  to  pay  the  bills  cannot,  under  idl  the  circumstances^ 
opejrate  to  the  benefit  of  Mr.  Lewis.  The  refusal  by  the  de- 
partment to  accept  them)  in  the  first  instance,  was,  as  {  sup- 
pose, completely  justified.  The  subsequent  acceptance  was  not 
from  seeing  the  instructions,  or  the  conduct  under  them,  in  any 
different  or  more  advantageous  lights,  but  for  reasons  extrinsic 
and  new.  It  was  from  the  provident  and  paramount  motive 
of  keeping  the  credit  of  the  nation  in  the  Mediterranean  firm. 
Before  payment,  this  object  was  met,  by  Mr.  Noah,  who  had 
agreed  to  appropriate,  in  discharge  of  the  bills,  certain  funds 
lodged  in  his  hands.  This  removed  the  ouly  ground  which 
had  impelled  the  United  States  to  u^ake  the  assumptioii.  .  The 
motive  being  at  an  end,  the  assumption  becomes  so  too.  It 
was  not  made  to  Mr.  Lewis,  but  to  Mr.  Butler.  Between  the 
United  States  and  Mr.  Lewis  there  was  no  privity.  That  the 
assumption  passed  to.  him,  on  the  mere  footing  of  his  money 
having  been  unwarrantably  used,  I  do  not  feel  prepared  to  say* 
It  had  been  deposited  with  Mr.  Noah,  as  the  prize  ageut  of  Mr. 
Lewis.  This  appears  from  the  official  letter  of  Commodore 
Decatur  to  the  Secretary  of  the  Navy,  dated  July  31, 1816, 
from  the  bay  of  Tunis.  It  is  true  that,  by  an  act  of  Congress, 
our  consuls  on  the  Barbary  coast  are  not  to  engage  in  trade  with 
those  States.  But  I  do  not  say  that  the  restriction  operated  to 
prevent  Mr.  Noah's  acceptance  of  the  prize  agency.  He  did 
accept  it,  being  at  the  same  time  consul ;  and,  in  the  former 
capacity,  received  Mr.  Lewis's  funds.  He  paid  them  awiay 
without  authority  and  of  his  responsibility;  I  presume  that  th^e 
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can  l^  no  doubt.    This^tben^is  the  true  legal  remedy  open^ 
Mr*  Lewis, 

But  Mr.  Lewis  stands. jn  the  attitude  of  an  individual  to 
whpoi  an  injury  has  been  done.  If^  therefore,  his  recourse  to 
Mr.  Noah  should  not  prove  e^icacious,  and  the  United  States, 
in  consideration  of  His  money  having  been  aj^Iied  to  meet  a 
pubUc  object,  which  they  themselves  were  about  to  meet, 
.should  think  fit  to  recognise  a  creditor  so  meritorious,  it  may 
be  done  through  the  medium  of  Congress.  I  feel  unwilling  to 
give  an  opinion  under  which  his  reimbursement  might  take 
-place  by  any  power  short  of  this. 

RICHARD  RUSH^ 

Attorney  General. 

To  the  Seoretart  of  Stats. 
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OPINIONS 

HON.    WILLIAM   WIRT,   OP  VIRGINIA 

APPOINTED  DECEMBER  16,  1817. 


THE  ATTORNEY  GENERAL. 


Tbe  Attorney  Greneral  is  bound  to  give  his  opinion  to  the  President  and  heads 
of  departments  on  a  case  stated  in  writing;  but  he  will  not  act  as  arbitrator, 
nor  render  an  anBord, 

Attorney  General's  Office, 

January  23,  1818. 
Sir:  The  Attorney  General  can  never  act  as  an  arbitrator 
between  the  government  and  an  individual,  and  therefore  can 
render  no  award  in  the  sense  in  which  this  phrase  is  generally 
understtwd.  The  Attorney  General  is  officially  bound  to  give 
his  opinion  on  any  question  of  law  which  may  be  propounded 
to  him  by  either  of  the  departments;  but  his  opinion  is  made 
up  on  the  case  as  it  comes  from  the  department,  stated  in 
writing.  Whatever  you  may  wish,  therefore,  to  present  to  my 
consideration,  must  be  sent  Ihroitgh  the  department  from  which 
the  inquiry  comes^  and  must  be  in  writings  as  it  reaches  me 
through  that  channel. 

I  am,  sir,  &c., 

WM.  WIRT. 
To  Mr.  Jacob  Barker. 


FRAUDS  UPON  THE  GOVERNMENT. 

There  is  no  law  of  the  United  States  which  makes  a  fraud,  by  forgery,  per- 
jury, subornation  of  perjury,  and  tbe  corruption  of  a  justice  of  the  peace, 
punishable  by  criminal  prosecution. 

No  act  can  be  made  an  offence  against  the  United  States,  except  by  a  law  of 
Congress. 

Forgery,  as  an  ofience  against  the  laws  of  the  United  States,  is  confined  to 
certain  specific  subjects,  such  as  certificates,  indents,  public  securities,  bank 
notes,  and  checks,  dec.  Perjury  is  limited  to  depositions  taken  pursuant  to 
some  kw  of  Congress;  and  bribery  and  corruption  of  a  justice  is  not  pun- 
ishable by  the  laws  of  the  United  States. 

14 
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Frauds  upon  the  Goyernmenu 

If  money  has  been  fraudulently  obtained  from  the  United  Slates ^  an  actiooln  thr 
name  of  the  United  States  will  lie  to  recover  it  back. 

Attorney  General's  Office, 

March  8,  181S, 

Sir:  I  have  availed  myself  of  the  first  moment  I  could  com- 
mand, to  examine  the  documents  developingcertain  fraudulent 
transactions  in  the  State  of  New  York,  which  you  have  done 
me  the  honor  to  submit  for  my  opinion  on  the  foltowing  ques- 
tions: 

1.  "  Whether,  according  to  the  existing  laws,  any  prosecu- 
tion can  be  sustained  in  the  courts  against  the  persons  imj^i- 
cated?"  and 

2.  "  Whether  the  moneys  fraudulently  obtained  from  gov- 
ernment can  be  recovered  firom  the  persons  who  have  obtained 
them?" 

1.  1  understand  the  pros€cutto7t  mentioned  in  the  first  ques- 
tion to  mean  a  criminal  prosecution;  and  the  existing  laws  to 
mean  the  laws  of  the  United  States.  There  is  no  law  of  the 
United  States  which  makes  this  kind  of  fraud  a  crime  punish- 
able by  criminal  prosecution.  By  the  common  and  statute 
law  of  England,  as  well  as  by  the  statutes  of  several  of  the 
United  States,  this  kind  of  cheat  is  indictable.  But  neither  the 
common  law  nor  statutes  of  England,  nor  the  statutes  of  the 
States,  can  confer  any  jurisdiction  on  the  courts  of  the  United 
States,  nor  can  they  create  an  ofience  against  the  United  States, 
No  act  can  be  made  an  oflfence  against  the  United  States, 
except  by  act  of  Congress;  and  there  is  no  such  act  in  regard 
to  this  offence. 

The  whole  offence  (the  fraud)  seems  to  have  been  composed 
of  several  distinct  offences — forgery,  perjury,  subornation  of 
perjury,  the  corruption  of  one  justice  of  the  peace  at  least,  and, 
finally,  the  imposition  on  the  officers  of  the  government  here, 
by  means  of  these  fabricated  materials. 

The  offence  of  forgery,  under  the  laws  of  the  United  States, 
is  confined  to  certain  specific  subjects;  such  as  certificates, 
indents  or  other  public  securities,  bank  notes  and  checks  on 
the  Bank  of  the  United  Stales,  treasury  notes,  and  gold  and 
silver  coin;  and  does  not  extend  to  the  forgery  of  such  papers 
as  are  here  in  question. 
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Office  of  Attorney  General. 

The  offences  of  wilful  and  corrupt  perjury^  and  subornation 
X)f  perjury^  extend,  by  the  laws  of  the  United  States,  to  <<  any 
•deposition  taken  pursuant  to  the  laws  of  the  United  States/' 
The  several  acts  of  Congress  under  which  these  claims  were 
presented  and  paid,  allow  of  depositions  in  support  of  the 
claims,  and  prescribe  the  mode  in  which  they  shall  be  takeil. 
i  am  therefore  of  the  opinion  that  ail  perjuries  and  subornations 
of  peijury  committed  in  depositions  taken  under  these  acts  are 
{Minishable  by  the  laws  of  the  United  States. 

The  offence  of  bribery  and  corruption  of  a  State  magistrate 
is  not  punishable  by  the  laws  of  the  United  States;  and  I  have 
already  said  that  no  provision  has  been  made  by  the  laws  of  the 
United  States  for  the  punishment  of  the  imposition  on  the  offi- 
cers of  government  by  means  of  these  false  papers. 

2.  This  question  is  one  entirely  new  to  me,  and,  so  far  as 
I  am  informed,  has  never  been  tried;  yet  I  think  an  action  in 
the  name  of  the  United  States,  to  recover  back  the  money,  may 
be  sustained  in  the  courts  of  the  United  States. 
I  have  the  honor  to  be,  &C.9 

WM.  WIRT. 

To  the  Chairman  ofth$  Oammittee  of  ClaimSy 
House  of  HepreaofUatives  U.  S. 


OFFICE  OF  ATTORNEY  GENERAL. 

The  Attorney  Qeneral  ii  not  authorized  to  give  an  official  opinion  in  any  caie 
except  on  the  call  of  the  President  or  some  one  of  the  heads  of  departments. 

Subordinate  offioers  of  the  goyernment,  who  desire  an  official  opinion,  must  seek 
it  through  the  head  of  the  department  to  which  such  subordinate  is  accounts- 
able. 

^  Attorney  General^s  Office, 

June  12,  1818. 

Sir:  I  beg  you  to  be  assured  that  the  failure  to  give  an  ear- 
lier answer  to  your  letter  of  the  7th  ultimo  has  proceeded  from 
no  want  of  respect,  personal  or  official,  for  you;  but  has  been 
forced  on  me  by  a  current  of  duties  which  I  could  not  turn 
aside.  I  am  sorry  now  to  be  obliged  to  decline  an  answer  to 
your  question,  which  I  do  simply  on  the  ground  that  I  have 
no  legal  authority  to  answer  it  officially. 

The  commissioa  of  Attorney  General  authorizes  and  em- 
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Duty  of  President  av  to  a  Ref^ister  of  Wills. 

powers  him  to  execute  the  duties  of  that  office  actxrding  to  law; 
and  the  law  which  creates  this  office  prescribes  its  duties  in  the 
following  terms:  ^<  Whose  duty  it  shall  be  to  prosecute  and  con- 
duct all  suits  in  the  Supreme  Courts  in  which  the  United  States 
shall  be  concerned,  and  to  give  his  advice  and  opinions  upoD 
questions  of  law^  when  required  by  the  President  6f  the  United 
States f  or  when  requested  by  the  heads  of  any  of  the  depart" 
mentSy  touching  any  matters  that  may  concern  their  depart^ 
ments.^^  Under  this  law,  which  is  the  only  one  upon  the  sub- 
ject, I  do  not  think  myself  authorized  to  give  an  officud  opinion 
in  any  case,  except  on  the  call  of  the  President,  or  aeme  one 
of  the  heads  of  departments;  and  I  should  consider  myself  as 
transcending  the  limits  of  my  commission  in  a  very  unjustifi- 
able manner,  in  attempting  to  attach  the  weight  qf  my  office  to 
any  opinion  not  authorized  by  the  law  which  jnescribes  my 
duties.  You  will,  I  trust,  excuse  me,  therefore,  in  decHning 
to  give  the  official  opinion  which  you  request;  and  which  I 
assure  you  I  do,  not  from  any  want  of  respect  to  you,  but  purely 
from  a  sense  of  official  duty,  and  my  respect  for  the  law  which 
prescribes  that  duty. 

If  you  think  the  matter  of  sufficient  consequence  to  make 
an  official  opinion  from  me  desirable,  you  will,  perhaps,  have 
it  in  your  power  to  give  your  application  such  a  direction, 
through  the  Navy  Department,  or  that  of  War,  as  to  justify  me 
in  expressing  the  opinion  o^cio/Zy,  which  I  have  every  personal 
disposition  te  give. 

I  am,  sir,  &c., 

WM.  WIRT. 

To  Major  Samuel  Miller, 

Headquarters  of  Marines^  Washington. 


DUTY  OF  PRESIDENT  AS  TO  A  REGISTER  OF  WILLS. 

Where  an  act  of  Congress  giTea  the  President  power  ta  appoint  an  ofieier, 
without  defining  the  tenure  by  which  the  office  is  to  be  held,  a  commissioii 
may  legally  issue  to  the  officer  to  hold  the  office  iiwring  the  pUasun  qfthe  Presi' 
dent. 

Attorney  General's  Office, 

June  15,  1819. 
Sir:  I  have  considered  the  subject  which  you  have  submitted 
to  me,  by  the  desire  of  the  President  of  the  United  States,  for 
my  official  opinion,  which  I  have  now  the  honor  to  give  you. 
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Power  of  the  President  concerning  Bail. 

The^endeman  who  now  fills  the  office  of  register  of  wills  for 
Che  county  of  Washington,  holds  Chat  office,  you  state,  by  a 
commission  fixHn  the  President,  which  authorizes  him  to  hold 
Che  office  during  the  pleasure  of  the  President. ,  If  the  President 
had  no  right  to  issue, such  a  commission,  the  commission  is 
void,  the  office  vacant,  and  the  President  has  now  a  right  to 
commission  another  person  anew:  if,  on  the  contrary,  the  Presi- 
dent  had  the  right  to  issue  such  a  commission,  he  has,  on  the 
&ceof  thatconmiission,  the  power  of  removal  and  the  authority 
to  reappoint. 

But  as  the  act  of  Congress  gives  the  President  the  power  to 
appoint  this  officer,  without  defining  the  tenure  by  which  it 
shaJi  be  held,  I  perceive  nothing  irregular  in  the  comroisscon 
which  has  been  issued.  Whenever  Congress  intend  a  more 
permanent  tenure,  (during  good  behavior,  for  example,)  they 
take  care  to  express  that  intention  clearly  and  explicitly;  and  ' 
in  every  instance,  I  believe,  in  which  they  give  a  naked  power 
to  af^oint,  (saying  nothing  of  the  tenure,)  the  practice  has 
been  to  fill  up  the  commissions  in  the  manner  in  which  you 
tepiesent  this  to  have  been  done:  and  this  without  complaint, 
«>  far  as  I  have  heard;  and  without  any  just  ground  to  com- 
plain., that  I  can  discern. 

I  have  the  honor  to  be,  sir,  &c., 

WM.  WIRT. 
To  Robert  Brent,  Esq., 

For  the  President  of  the  United  States. 


POWER  OP  THE  PRESIDENT  CONCERNING  BAIL. 

ThePretideBt  does  not  poiseta  the  power  to  direct  a  person  indicted  for  cheat- 
ing^ ihe  accounting  officen  by  meani  of  forged  papers^  supporting  fictitious 
ioases,  to  be  let  to  bail  or  discharged  on  his  orwn  recognizance. 

Office  of  the  Attorney  General, 

/i/#4«23, 1818. 
Sir:  I  have,  according  to  your  request,  examined  the  peti- 
tion and  memorial  of  Samuel  Pease,  together  with  the  certifi- 
cates which  accompany  it.    This  man  is  under  prosecution  for 
a  cheat  ^fiected  on  the  accounting  officers  of  the  United  States 
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The  Saline  Bank  of  Virginia. 

by  the  means  of  forged  papers^  supporting  fictitious  claims  for 
losses  alleged  to  have  happened  during  the  late  war.  His> 
prayer  is,  that  the  President  will  direct  him  to  be  bailed,  or  dis- 
charged without  bail,  on  his  own  bond,  to  take  his  trial  at  tbe- 
next  term.  The  power  which  the  President  is  thus  called 
upon  to  exercise  does  ruft^  in  my  opinion,  belong  to  him  by 
the  constitution  and  laws  of  the  United  States.  The  question 
of  bail  is  a  judicial,  not  an  executive  one.  Under  this  view  of 
the  subject,  it  has  become  unnecessaiy  to  examine  the  merits 
of  the  case  on  which  the  petitioner  insists;  but  if  it  had  been 
necessary,  instead  of  relying  on  his  statement,,  it  would  have- 
been  necessary  to  have  caUed  upon  the  United  States  attorney 
for^he  district^  together  with  the  documentary  and  parol  proof 
on  which  it  is  understood  a  bill  has  been  found  by  the  grand 
jury.  But  let  the  merits  of  the  petitioner's  case  be  what  they 
may,  they  would  be  unavailing,  because  the  President  does  nol 
possess  the  power  which  he  is  called  upon  to  exercise. 

WM.  WIRT. 
To  the  President  op  the  United  States. 


THE  SALINE  BANK  OF  VIRGINIA. 

Th^  stockholders  are  not  individually  liable  for  the  notes  of  the  Saline  Bank, 
for  the  reason  tliat  both  tlie  notes  issued  by  the  bank  and  the  disco«nt  notea 
given  to  it  are  contractj  founded  in  a  breach  of  the  law,  and  which  a  court  will 
not  lend  its  aid  to  enforce. 

Neither  can  the  Saline  Bank,  as  a  bank,  sustain  suits,,  being  unchartered,  and 
all  their  transactions,  contracts^and  promises  being  founded  in  a  breach  of  the 
law. 

Office  of  the  Attorney  General, 

ywne  29/1818. 

Sir:  I  have  considered,  very  deliberately,  the  question  sub- 
mitted a  few  days  since  for  my  opinion,  and  have  now  the 
honor  to  give  you  the  result. 

The  question  is,  whether  the  stockholders  of  the  Saline  Bank 
of  Virginia  be  not  individually  Uable  for  the  notes  issued  by 
that  bank,  the  bank  not  having  beien  an  incorporated  one? 

As  a  general  question,  and  in  the  absence  of  any  municipal 
T^mhihition  against  the  operations  of  such  a  company,  I  should 
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The  Saline  Bank  of  Virginia. 

have  no  doubt  of  their  competency  to  bind  the  stockholders, 
individually,  by  their  notes;  for  I  should  consider  them  as  a 
mercantile  association,  trading  under  the  firm  of  "  the  president, 
directors,  and  company,"  &c./and  the  stockholders  as  the 
partners  constituting  that  firm.  In  the  few  remarks  I  exchanged 
with  you  on  Friday  evening  on  this  subject,  I  looked  to  the 
question  merely  as  a  general  one,  unaffected  by  any  legislative 
prohibition;  for  at  that  time  I  had  read  only  your  question,  in 
which  the  particular  bank  is  not  named;  and,  therefore,  ex- 
pressed the  opinion  which  I  should  again  express  were  the 
case  such  a  one  as  I  supposed  it  to  be.  On  reading  the  letter, 
however,  covered  by  your  envelope,  I  find  it  to  be  the  case  of 
the  ScUine  Bank,  which  I  had  occasion  to  consider  very  elabo- 
rately previous  to  my  appointment  to  this  office;  and  on  ex- 
anaiaing  now  the  opinion  which  I  then  expressed,  I  see  no 
reason  to  alter  it.  A  copy  of  this  opinion  is  now  enclosed ;  and 
that  you  may  uuderstand  it  the  more  readily,  I  send  you,  also, 
the  statement  of  the  case,  and  the  interrogatories,  by  which 
that  opinion  was  drawn  from  me.  This  may  be  useful  in 
another  point  of  view;  for  I  discover,  by  the  letter  from  your 
correspondent,  that  you  are  asking  information,  generally,  as  to 
the  affairs  of  the  Saline  Bank;  and  the  letter  of  Mr.  Duncan 
(who,  I  understand,  is  a  very  honorable  member  of  the  profes- 
sion of  law)  may  shed  some  light  on  the  subject,  in  addition  to 
that  furnished  by  Greneral  Jackson.  You  will  discover  that 
the  embarrassments  of  the  bank  have  split  the  stockholders  and 
directors  into  two  very  acrimonious  parties;  both  composed  of 
men  heretofore  respectable,  but  on  this  occasion  charging  each 
other,  reciprocally,  with  the  most  sordid  views  and  the  most 
ruinous  policy. 

The  case,  you  will  observe,  was  once  before  the  chancellor 
of  the  Winchester  district,  on  an  injunction  obtained  by  Gen- 
eral Jackson's  clients;  but  I  have  understood  that  the  chancel- 
lor has  since  thrown  the  subject  wholly  out  of  court,  on  the 
ground  taken  in  my  opinion — that  the  association  was  when 
created,  at  first,  in  opposition  to  the  laws  of  the  land,  and  all 
their  operations,  therefore,  illegal  and  void;  to  enforce  which, 
or  even  to  adjust  their  controversies  among  themselves,  a  court 
would  not  lend  its  aid. 
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The  Saline  Bank  of  Virginia. 

As  to  the  correctness  or  incorrectness  of  the  opinion  which 
accompanies  this  letter,  you  will  be  yourself  immediately  able 
to  judge;  because  I  have  given  fully  and  explicitly  both  the 
reasons  and  authorities  on  which  it  is  founded.  I  will  merely 
observe,  that  the  case  was  one  of  the  first  impression  in  Vir- 
ginia, and  it  is,  therefore,  quite  uncertain  how  the  court  of  lasl 
resort  in  that  State  would  settle  it;  the  principles  of  law  seem- 
ing to  point  to  one  conclusion  of  a  very  startling  character, 
while  every  consideration  of  convenience  in  the  particular  case 
required  another.  I  incline  to  think,  however,  that  that  court 
would  consider  the  general  convenience  arising  from  an  ad- 
herence to  the  settled  principles  of  law,  as  an  object  of  greater 
consequence  than  the  particular  inconveniences  brought  upon 
the  parties  by  themselves,  by  an  open  violation  of  a  public  law 
of  the  land. 

The  second  opinion,  of  which  General  Jackson  speaks  with 
his  usual  courtesy,  was  this:  Judgments  were  represented  as 
having  been  entered  in  the  name  of  Webster  as  plaintiff,  but 
for  the  benefit  of  the  stockholders;  thi^s  it  appeared  upon  the 
record  that  Webster  was  merely  the  nominal  plaintiff,  and  that 
the  reed  plaintiffs  in  hiterest  were  the  stockholders.  On  this 
short  statement  of  the  case,  I  was  asked  who  had  the  right  to 
direct  and  control  the  issuing  of  the  executions?  and  I  an- 
swered, the  real  plaintiffs  in  interest.  In  the  courts  in  which 
I  have  practised  in  Virginia,  it  is  no  unusual  thing  to  see  a 
man  the  holder  and  real  owner  of  a  bond  or  promissory  note, 
which  had  been  originally  made  payable  to  another,  and  which 
had  been  passed  to  him  by  simple  transft^r,  without  assign- 
ment. In  such  cases,  the  suits  are  necessarily  brought  in  the 
name  erf  the  obligee  or  payee,  for  the  use  and  benefit  of  the  real 
owner  of  the  debt:  so  that  the  nominal  plaintiff  is  one  person, 
and  the  real  plaintiff'  in  interest  is  another.  In  such  cases,  it 
was  never  doubted  that  the  real  plaintiff  in  interest,  and  not 
the  nominal  plaintiff,  had  the  whole  and  sole  control  and  au- 
thority over  the  executions;  and  I  consider  the  case  of  Web- 
ster and  the  stockholders  of  the  Saline  Bank  to  be  essentially 
the  same  in  principle. 

As  it  may  throw  additional  light  on  the  affairs  of  this  bank, 
I  enclose  you,  also,  a  copy  of  the  bill  for  injunction^  and  the 
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answer,  wliich  were  before  the  chancellor,  and  request  that 
they^  together  with  Mr.  Duncan's  letter,  may  be  returned 
when  you  shall  have  satisfied  yourself  of  their  contents. 

WM.  WIRT. 

To  the  Secretary  of  the  Treasury. 

'^Richmond,  August  25, 1817. 

"Dear  Sir:  My  reply  to  yoUrs  of  the  17th  ultimo  was  sus* 
pended  until  the  answer  in  chancery  to  the  bill  filed  by  Adams 
should  arrive.  The  answer  came  to  hand  only  a  mail  or  two 
ago;  since  which  time  I  have  been  so  incessantly  engaged, 
that  it  has  not  been  till  now  that  I  could  take  up  the  case  of 
the  Saline  Bank. 

"  The  case  is  a  new  one,  and  surrounded  with  considerable 
difficulty,  which  necessarily  diminishes  the  confidence  I  feel 
in  my  own  opinions.  Such  as  they  are,  however,  you  shall 
have  them  without  reserve. 

"  Before  I  proc/Bed  to  answer  your  questions  specifically,  it 
may  clear  the  way  to  take  a  view  of  the  several  acts  of  Assem- 
bly, and  the  principles  of  law  on  which  those  answers  must 
rest. 

"  The  operation  of  the  act  of  the  24th  of  February,  1816, 
<more  effectually  to  prevent  the  circulation  of  notes  emitted 
by  unchartered  banks,'  having  been  suspended  as  to  the  Sa* 
line  Bank  by  the  act  of  the  last  session,  I  shall  first  consider 
the  case  as  standing  clear  of  these  acts,  and  depending  on  pre- 
existing laws. 

"On  the  25th  January,  1805,  was  passed  ^An  act  to  amend 
the  act  "to  prevent  the  circulation  of  private  bank  notes;"* 
(2d  vol.  of  the  Rev.  Code,  page  79.)  By  this  it  is  enacted  that 
it '  shall  not  be  lawful  for  any  person  to  offer  in  payment  any 
note  or  bill,  whelher  payable  to  bearer  or  not,  which  shall  be 
emitted  by  any  banking  company  not  having  a  charter;^  and 
by  the  2d  section,  it  is  enacted  ^  that  offenders  against  the  true 
intent  and  meaning  of  this  act  shall  incur  all  the  pains  and 
penalties  of  the  act  entitled  "An  act  to  prevent  the  circulation 
of  private  bank  notes."  '  The  penalties  prescribed  by  the  law 
thus  referred  to  are,  the  forfeiture  of  ten  times  the  value  of  the 
sum  mentioned  in  the  note;  the  liability  to  be  bound  to  their 
good   behavior;  and  the  forfeiture  of  the  recognizance  by  a 
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second  offence.  (See  1st  Rev.  Code,  page  16.)  It  is  true, 
these  acts  contain  no  positive  prohibition  of  unchartered  bank- 
ing companies;  but  their  enactment  is  equivalent  to  a  positive 
prohibition*  For  we  are  told  by  Lord  Holt  (Carthew,  252) '  that 
every  contract  made  for  or  about. ^ny  matter  or  thing  which  is 
prohibited  and  made  unlawful  by  any  statute,  is  a  void  con- 
tract, though  thp  statute  itself  does  not  mention  that  it  shall 
be  so,  but  only  inflicts  a  penalty  oqi  the  offender;  because  a 
penalty  implies  a  prohibition,  though  there  are  no  prohibiting 
words  in  a  statute.'  So,  also,  it  is  a  settled  principle  of  law^ 
that  all  contracts,  the  consideration  whereof,  although  not 
against  the  letter,  is  against  the  policy  of  the  statute,  are  il- 
legal ;  and  that  courts  will  not  lend  their  aid  to  enforce  such 
contracts.  It  id  on  this  principle  that  all  the  cases  of  stock- 
jobbing contracts  against  the  7th  Geo.  II,  chap.  8,  turn.  (See 
particularly  the  cases  of  Steers  vs,  Lashley,  6  T.  R.,  61;  and 
Brown  vs.  Turner,  7  T.  R.,  630;  and  1  JSsp.  N.  P.,  91,  where 
the  principle  is  expressly  advanced«and  supported  by  authority.) 
By  the  statute  6  Geo.  I,  c.  18,  ^  12,  it  is  enacted  <  that  all  polir 
cies  of  insurance  on  shijps  at  sea,  made  by  any  corporation, 
(other  than  the  two  corporations  therein  mentioned,)  or  hyper- 
sons  acting  in  partners/dp ,  shall  be  void.'  Two  men  form  a 
partnership  to  insure,  contrary  to  this  act:  one  of  them  receives 
all  the  premiums,  and  the  other  sues  for  his  share.  He  cannot 
recover;  and  the  reason  given  is,  ^because  the  plaintiff's  claim 
arose  out  *'  of  a  transaction  which  was  illegal,"  and  therefore 
the  court  would  not  give  it  effect.'  (Booth  vs.  Hodgson,  6 
T.  R.,  405.)  So,  if  one  of  such  partners  pay  the  whole  of 
such  losses,  he  cannot  recover  from  his  partner  his  share  of  the 
losses  so  paid.  (Mitchell  v^.  Cockburne,  2  H.  B.,  379;  and 
Aubert  vs.  Maze,  2  Bos,  and  Pul.,  371.)  So,  where  one  of 
such  partners  had  been  compelled  to  pay  the  whole  of  such 
loss,  and  the  6ther  partner  had  paid  his  share  into  the  hands  of 
a  broker,  it  was  holden  that  that  moiety  cou|d  not  be  recov- 
ered from  the  broker  by  the  partner  who  had  paid  the  whole 
loss.     (Sullivan  vs.  Greaves,  Park.  Ins.,  H.) 

<'The  principles  thus  established  are  these: 

"1.  That  a  court  will  never  lend  its  aid  to  enforce  aeon- 
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tract  founded  in  a  breach  of  the  law^  or  founded  in  a  breach 
even  of  the  policy  of  a  law. 

"2.  That  an  act  of  assembly  annexing  a  penalty  to  any 
transaction  whatever  is  equivalent  to  a  positive  prohibition  of 
that  transaction y  renders  it  illegal,  and  invalidates  every  con- 
tract growing  out  of  it,  or,  in  the  language  ef  Lord  Holt,  ^for 
aralwutit.* 

"  On  these  principles,  I  consider  the  Saline  Company  as  an 
ilegal  association,  finder  the  act  of  1806;  and  their  banking 
trensactions  as  so  many  illegal  contracts,  which  a  court  cannot 
projerly  lend  its  aid  to  enforce. 

^'^n  Pennsylvania  this  has  been  expressly  decided  as  to  the 
banknotes  of  unchartered  banks:  that  is,  that  no  action  can 
be  maJDtained  to  recover  the  amount  of  such  notes.  The  cases 
were  those  of  Anthony^s  executors  vs,  Coulon,  and  Mitchell 
V8s  Smith,  cited  by  Chief  Justice  Tilghman  in  the  case  of 
Spangler  vs.  the  Commonwealth. .  (3  Binney*s  Reports,  536.) 
I  now  proceed  to  answer  your  questions  specifically,  under 
the  act  of  1805;  and  I  shall  state  them  in  your  own  words. 

'M.  <Can  the  Saline  Bank  (being  Unchartered)  sustain 
suits?* 

^^Anstcer.  I  think  not:  certainly  not  as  the  Saline  Bank; 
for  that  is  a  name  unknown  to  the  law.  And,  for  the  reasons 
above  stated,  I  do  not  think  that  the  individuals  who  com- 
pose the  company  could  maintain  a  suit  on  their  banking  con- 
tracts, or  on  any  assumpsity  express  or  implied,  growing  out  of 
any  banking  transaction;  all  such  contracts,  promises,  and  un- 
dertakings, whether  verbal  or  written,  being  (to  use  Lord  Ken- 
yon  *s  language)  'founded  in  a  breach  of  the  law.' 

^'  2.  '  Can  a  stockholder  be  sued  for  a  debt  due  to  the  bank 
before  a  dissolution  of  the  partnership?' 

^^  Answer.  For  the  reason  just  given,  I  think  not;  nor  after 
the  dissolution,  cither. 

''3.  ^]8  it  not  usurious  to  take  $10  60  as  interest  for  the 
forbearance  of  $1,000  for  sixty  days?* 

"  Answer.  Certainly  it  is,  in  all  individuals  and  companies 
not  expressly  authorized  so  to  do  by  law;  which  is  clearly  the 
case  of  all  unchartered  banks. 

<<4.  'The  rotes  given  to  the  bank  by  its  debtors  are  mere 
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single  bills,  payable  to  John  Webster  sixty  days  after  date,  not 
stating  that  the  debt  is  to  the  use  of  the  bank  or  his  agency. 
Can  the  interest  of  the  bank,  the  purposes  for  which  it  was 
given,  or  the  relation  between  the  debtor,  (he  being  a  stock- 
holder,) be  pleaded  to  an  action  brought  on  that  note?' 

'^Answer.  All  these  circumstances  may  be  pleaded.  Ille« 
gality  of  consideration  may  be  pleaded  even  to  a  bond  which 
is  fair  upon  its  face.     (I  Esp.  N.  P.,  223.) 

'^5.  ^The  notes  emitted  by  the  Saline  Bank  are  made  pay- 
able to  A,  accepted,  by  the  cashier,  and  endorsed  by  A,  or  the 
person  to  whom  they  are  made  payable.  If  the  Saline  Bank 
should  become  insolvent,  or  refuse  to  redeem  its  notes,  will 
not  the  peraon  so  endorsing  its  notes  become  liable  for  thd  note 
so  endorsed?' 

^^Ansioer.  I  think  not;  for  the  whole  transaction  is  illegal^ 
notoriously  so;  because  the  notes  were  notoriously  the  notes  of 
an  unchartered  bank;  and  every  one  being  presumed  (o  know 
the  law,  the  person  who  receives  such  a  note  is  legally  ap- 
prized of  the  guilt  and  invalidity  of  the  paper,  and  so  takes  it  * 
v>itk  notice. 

^^6.  ^Are  the  stockholders  individually  liable  for  the  notes 
issued?" 

"4iww?cr.  I  think  that  they  are  not  liable,  either  individu- 
ally or  collectively,  for  the  reason  so  often  repeated:  that  both 
the  notes  issued  by  the  bank,  and  the  discount  notes  given  to 
it,  are  contracts  founded  in  a  breach  of  the  law,  and  which, 
therefore,  a  court  will  not  lend  its  aid  to  enforce. 

^'  This  is  my  opinion  of  the  operation  of  the  act  of  1805. 
Do  the  late  acts  (those  of  the  24th  February  and  15th  Novenc- 
ber,  1816)  produce  any  change  in  the  operation  of  the  pre-ex- 
isting laws?  I  think  not;  for  the  latter  act  merely  suspends 
the  operation  of  that  of  February;  the  suspension  is  expressly 
limited  to  that  of  February;  so  that  it  does  not  touch,  >y  way 
either  of  suspension  or  repeal,  any  former  law.  Betv^een  the 
15th  November,  1816,  and  the  3lst  August,  1817,  (fhe  period 
of  suspension,)  the  act  of  February  is  a  dead  letter  as  to  the 
Saline  Bank;  but  during  this  period  the  pre-exisUflg  laws  re- 
main in  full  operation,  and  six. days  hence  the  act  of  February 
also  will  be  in  full  operation. 
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<^If  it  should  be  said  that  the  act  of  November  is  an  implied 
agreement  on  the  part  of  the  legislature  that  the  operations  of 
the  bank  should  go  on  to  the  31st  of  this  month,  I  answer:  1. 
That,  if  the  argument  be  conect,  it  gives  legitimacy  to  the 
operations  of  the  bank  only  between  the  16/A  November,  1816, 
and  the  315/  Avgust,  1817;  for  the  previous  contracts  (I  mean 
those  previous  to  the  16th  November)  being  illegal  by  virtue 
of  the  laws  thefi  in  force,  could  not  be  rendered  legal  even  by 
the  subsequent  actual  repeal  of  all  the  former  laws.  (1  Comyn 
on  Contracts,  pp.  38, 39,  on  the  authority  of  1  H.  Blackstone's 
Reports,  p.  65.) 

'^  7.  Tou  ask  the  best  and  most  speedy  mode  of  divesting 
John  Webster  of  his  agency  over  the  affairs  of  the  bank. 

^^  Answer.  Before  this  answer  reaches  you,  neither  John 
Webster  nor  the  stockholders  can  have  any  further  legal  agency 
with  the  affairs  of  the  bank,  for,  six  days  hence,  the  act  of 
February,  1816,  will  resume  its  operation;  and  any  act  per- 
formed by  any  member,  officer,  or  agent  of  the  association, 
after  the  31st  instant,  will  be  a  misdemeanor  punishable  by 
fine,  and  produce  a  forfeiture  of  the  bank  capital. 

"Blended  with  this  inquiry  as  to  Mr.  Webster,  I  perceive 
there  is  another  question  by  you. 

"8.  'No  dividends  have  been  declared  for  the  last  twelve 
or  eighteen  months j  yet  the  business  is  thought  to  be  pro- 
ductive. Where  a  judgment  has  been  obtained  by  the  bank 
against  a  stockholder,  for  a  debt  due  by  such  stockholder,  can 
he  not  enjoin  such  judgment  until  an  account  is  rendered, 
and  apply  the  amount  of  his  dividends  and  stock,  or  both,  as 
credits  to  the  extinguishment  of  the  said  debt?' 

*'  Answer.  If  the  principle  which  reigns  throughout  this  opin- 
ion  be  correct,  the  case  put  can  never  occur;  because  no  judg- 
ment can  ever  be  obtained  against  a  stockholder,  the  contract 
on  which  he  is  sued  being  founded  in  a  breach  of  Ihe  law.  If 
there  has  been  such  a  judgment,  and  the  true  nature  of  this 
case  appears  upon  the  record,  I  think  the  judgment  may  be  re- 
versed  by  appeal;  if  not,  I  think  the  injunction  will  be  until 
the  whole  affairs  of  the  bank  are  wound  up. 
"  9.  '  How  are  the  affairs  of  the  bank  to  be  concluded?' — 
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that  is,  as  I  understand  you,  on  what  principles  are  they  to  be 
settled  ? 

"  Answer^  We  have  seen,  that  after  the  31st  day  of  this 
month  the  operations  of  the  bank  cannot  be  continued  without 
misdemeanor  and  forfeiture:  there  will  then  remain  for  adjust- 
ment its  floating  paper,  the  notes  due  to  it,  and  the  capital  of 
the  bank.     I  will  consider  them  separately: 

*'  1.  As  to  the  floating  paper,  it  will  fall  dead  in  the  hands 
which  may  chance  to  hold  it  on  the  3lst  of  August,  without 
the  legal  right  either  to  circulate  or  to  recover  it.  An  excep-  * 
tion  may,  perhaps,  be  made  in  favor  of  the  notes  emitted  since 
the  16th  November  last^  under  countenance  of  the  law  of  that 
date. 

<<2.  The  notes  due  to  the  bank  will  share  the  same  fate, 
perhaps  with  the  same  exception. 

^^3.  As  to  the  banking  capital,  I  believe,  on  the  authority 
of  the  cases  cited  on  the  first  page,  that  it  could  not  before  the 
court  of  King's  Bench  be  recovered  out  of  the  hands  of  John 
Webster;  but,  from  the  side-wind  authority  given  to  this  bank 
by  the  act  of  November  last,  and  from  the  interference  of  the 
chancellor  with  the  directorship  of  the  bank,  t  presume  that  a 
court  of  equity  would  interferes©  far  as  to  distribute  the  capital 
among  the  subscribers;  but,  in  taking  the  account,  it  surely 
could  not,  without  the  most  palpable  violation  of  the  principle 
last  above  cited  firom  Comyn  and  H,  Blackstone,  look  to  any 
engagements  anterior  to  the  16th  November  last:  if  it  should, 
the  controversy  would  become  a  scramble  beyond  the  pale  of 
the  law,  as  to  the  issue  of  which  any  other  man  is  just  as 
well  qualified  to  guess  as  a  lawyer.  A  debtor  to  the  bank,  for 
example,  whose  own  illegal  note  was  about  to  be  enforced 
against  him,  would  probably  (in  violation  of  the  acts  of  1805 
and  February,  1816)  collect  as  much  of  the  dead  and  illegal 
paper  of  the  bank  as  he  could,  and  claim  the  right  of  setting  it 
ofl*  against  his  own  illegal  note;  and  certainly  one  would  be 
just  as  legal  as  tlie  other.  There  is  only  one  hypothesis  on 
which  it  is  possible  to  conceive  that  this  course  can  be  tolera- 
ted; and  that  is,  by  considering  the  act  of  the  16th  November, 
1816,  as  operating  retrospectively,  and  giving  an  implied  sanc- 
tion to  all  the  past  transactions  of  t/ie  bank.     I  do  not  believe 
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that  the  legislature  intended  this;  it  was  an  awkward  plaster, 
awkwardly  applied  to  a  desperate  case,  without  taking  time  to 
weigh  very  nicely  the  legal  consequences  of  the  act.  I  have 
already  assigned  my  reasons  for  the  opinion  that  this  retro- 
spective effect  cannot  be  given  to  the  act  of  November;  but  if  it 
can,  then  all  the  answers  which  I  have  given  to  your  inquiries 
are  wrong:  the  bank  becomes  a  legal  bank  from  its  first  incep- 
tion, and  all  its  acts  perfecdy  legitimate  and  obligatory  dowa 
to  the  31st  of  this  month;  at  which  time  it  must  stop,  and 
wind  up  its  affairs,  like  any  other  bank  at  the  expiration  of  its 
charter.  It  is  even  possible  that  our  courts,  in  their  lenity, 
and  to  avoid  the  very  serious  and  extensive  inconveniences  of 
my  opinion,  (however  correct  it  may  be  in  point  of  law,)  may 
be  disposed  to  give  this  retroactive  operation  to  the  act  of  last 
November.  Indeed,  there  are  but  two  courses  which  can  clear 
the  case  of  inextricable  confusion:  either  to  regard  the  barxk  as 
an  illegal  association,  and  all  its  acts  void;  or  as  a  legal  asso* 
ciation,  and  all  its  acts  valid.  The  former,  however  unpalatable 
it  may  be,  is  my  opinion;  and  that,  for  the  reasons  which  have 
been  already  so  fully  assigned, 

''  WM.  WIRT. 
"  To  Edward  S.  Duncan,  Esq., 

Clarksburg f  Virginia.^ ^ 


WATER-LOTS  ON  THE  POTOMAC. 

So  long  as  the  law  of  Maryland,  and  the  order  of  the  commissioners  under  it, 
remain  unrepealed  and  unmodified,  the  wharves  proposed  to  be  built  by  the 
owners  of  water-lots  on  the  Potomac  and  Elastern  Branch  must  follow  the  direc- 
tion of  the  present  streets  of  the  city,  and  cannot  be  projected  at  right-angles 
from  Water  street  to  the  4rhannel. 

The  order  of  the  commissioners,  allowing  t^e  proprietors  to  erect  buildings  be- 
yond the  line  of  Water  street,  is  invalid;  they  having  no  power  to  make  such 
an  order. 

Attorney  General's  Office,  JtUy  8,  1818. 

Sir:  I  have  examined  the  two  questions  propounded  by  the 
Commissioner  of  Public  Buildings,  which  you  submitted  to 
me,  and  have  now  the  honor  to  furnish  the  answers. 

These  questions  are — 1st.  Whether  the  wharves  proposed  to 
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be  built  by  the  owners  of  water-lots  on  the  Potomac  and  East- 
em  Branch  shall  follow  the  direction  of  the  present  streets  of 
the  city,  or  start  at  right-angles  from  Water  street;  and,  2d. 
Whether  the  proprietors  of  those  water-lots  have  a  right  to  erect 
buildings  beyond  the  line  of  Water  street. 

1.  According  to  the  documents  submitted  for  my  informa- 
tion, there  was  nothing  in  the  terms  of  their  purchases  which 
authorized  the  owners  of  those  lots  to  build  wharves  at  all. 
They  bought  "  with  a  water  privilege"  merely,  which  privilege 
was  not  defined .  And  if  there  was  no  general  law  then  in 
force,  which  authorized  the  purchasers  of  water-lots  to  build 
wharves,  the  mere  purchase  of  a  tpater  privilege  does  not  neces- 
sarily include  the  right  of  wharving.  It  gives  the  free  use  and 
enjoyment  of  the  water,  as  it  lies  on  its  natural  bed;  but  it  gives 
no  right  to  vary  that  bed,  by  the  erection  of  wharves,  or  any 
other  obstruction  whatever. 

The  only  legislative  act  on  this  subject  which  has  been 
brought  to  my  notice,  is  the  act  of  cession  from  the  State  of 
Maryland  to  the  United  States,  which  passed  on  the  19th  De 
cember,  1791.  By  the  12th  section  of  which,  it  is  provided 
*'  that  the  commissioners  for  the  time  being,  or  any  two  of 
them,  shall,  from  time  to  time,  until  Congress  shall  exercise 
the  jurisdiction  and  government  within  the  said  territory,  have 
po\f  er  to  license  the  building  of  wharves  in  the  waters  of  the 
Potomac  and  the  Eastern  Branch,  adjoining  the  said  city,  of 
the  materials,  in  the  manner,  and  of  the  extent  they  may  judge 
durable,  convenient,  and  agreeing  with  general  order;  but  no 
license  shall  be  granted  to  one  to  build  a  wharf  before  the  land 
of  another,  nor  shall  any  wharf  be  built  in  the  \yaters  without 
license  as  aforesaid."  Since  Congress  assumed  jurisdiction 
and  government  within  the  territory  so  ceded,  this  act  has  been 
repeatedly  recognised,  and  the  powers  conferred  by  it  on  the 
commissioners  several  times  transferred  to  others.  Thus,  on 
the  Ist  of  May,  1802,  an  act  was  passed  ^^  to  abolish  the  board 
of  commissioners  in  the  city  of  Washington,  and  for  other  pur- 
poses;" by  the  2d  section  of  which  act,  it  was  provided  that 
the  affairs  of  the  city,  which  had  theretofore  been  under  the 
care  and  superintendence  of  the  said  commissioners,  should 
thereafter  be  under  the  direction  of  a  superintendent,  to  be  ap- 
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pointed  by,  and  to  be  under  the  tjontrol  of,  the  President.  And 
the  superintendent  was  thereby  expressly  veste4  ^ith  all  the 
powers  with  which  the  said  commissioners  had  been  vested 
by  any  act  of  Congress,  or  any  act  of  the  General  Assemby  of 
Maryland,  Again:  by  an  act  of  Congress  of  April  29, 1816^ 
entitled  ^<  An  act  making  an  appropriation  $>r  enclosing  and  im- 
proving the  puUic  square  near  the  Capitol^  and  to  abolish/' 
icc.y  ice,  the  office  of  superintendent,  was  abolished,  and  all 
his  powers  devolved  on  a  single  commissioner,  to  be  appointed 
by  the  President,  by  and  with  the  consent  of  the  Senate. 

Thus  the  commissioner  in  office  under  the  last  mentioned 
act  is  now  vested  with  all  the  powers  which  belonged  to  the 
superintendent,  and,  foefure  him,  to  .the  three  commissioners  at 
first  in  office. 

What  these  powers  are  in  relation  to  wharves,  we  have  seen 
from  the  quotation  before  made  from  the  law  of  Maryland* 
Before  the  abolition  of  the  three  commissioners,  (to  wit,  on  the 
20th  July,  1795,)  they  issued  a  general  order,  purporting  to  be 
founded  on  thai  law,  by  which  a  general  permission  was  given 
to  the  proprietors  of  water-lots  to  wharf  and  build  as  far  out 
into  the  river  Potomac  and  the  Eastern  Branch  as  they  think 
convenient  and  proper,  not  injuring,  or  interrupting  the  chan- 
nels or  navigation  of  the  said  wateis;  leaving  a  space^  wherever 
the  general  plan  or  the  streets  in  the  city  require  it,  of  equal 
breadth  with  those  streets,  which,  (su*eets,)  if  made  by  an  in-^ 
dividual  holding  the  adjacent  property,  shall  be  subject  to  his 
separate  occupation  and  use  until  the  public  shall  reimburse 
the  expense  of  making  such  street;  and  where  no  street,  or 
streets  intersect  said  wharf,  to  leave  a  space  of  sixty  feet  for  a 
street  at  the  termination  of  every  three  hundred  feet  of  made 
ground.  The  buildings  on  said  wharves,  or  made  ground,  to 
be  subject  to  ihe  general  regulations  for  buildings  in  the  city 
of  Washington,  as  declared  by  the  President.  Wharves  to  be 
built  of  such  materials  as  the  proprietors  may  elect* 

I  doubt  the  regularity  of  this  order,  on  the  ground  of  its  being 
a  general  one.  The  law  of  Maryland  clearly  contemplated  /spe- 
cific and  single  licenses  to  each  individual  separately y  as  appli- 
cations might  be  made.  In  support  of  which  construction  it 
will  be  observed,  that,  in  the  same  section  of  the  law^  the  lan« 
16 
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guage  is  changed  to  "  regolatioa/'  wherever  a  general  wrd^  m 
contemplated) — for  example^  in  fetation  to  the  discharge  of  bal- 
last, the  landing  of  cargoes',  &c»  The  policy  of  the  tew  in 
relation  to  wharves  was  probably  to  enable  the  commissioners 
to  avoid,  in  subsequent  Kceni^es,  any  inconvenience  which 
might  have  been  observed  to  arise  from  former  ones,  and  thu» 
to  profit  by  their  own  experience  as  they  went  ^ng.  But  ad- 
mitting that  the  advantage  of  a  general  system  in  the  construc- 
tion of  wharves  is  an  object  of  paramount  importance,  and  that 
the  general  order  or  license  which  has  been  quoved  was  a  cor- 
rect  exercise  of  power  on  the  part  of  the  commissioners,  the 
order  iisdf  (which  has  never  been  rev<5ked  or  ahered,  so  far  as 
I  can  learn,  and  which,  therefore,  gives  the  taw  in  this  ease) 
answers  both  questions;  fcr,  first,  the  order  clearly  contemplates 
the  continuance  of  the  present  streets  in  their  present  di- 
rection over  the  made  ground  of  the  Wharves — an  effect  which 
cannot  be  produced  in  any  other  way  than  by  following  the 
present  direction  of  the  streets  in  giving  form  to  the  wharves. 
In  looking  at  the  plan  of  the  city,  or  at  the  diagram  accompany- 
ing the  commissioners'  statement,  it  will  be  seen  that  a  wharf^ 
standing  at  right  angles  from  Water  street,  to  the  channel  of  the 
rivear,  will  inevitably  cross  the  present  direction  of  the  streets, 
and  therefore  violate  that  provision  in*  the  order  of  the  commis- 
sioners which  requires  the  builders  of  the  wharves  <^  to  leave 
spaces,  wherever  the  general  plan  of.  the  streets  in  the  dty  requires 
ity  of  equal  breadth  of  those  streets^"  language  which  I  can 
understand  in  no  other  way  than  as  contemplating  the  projec- 
tion of  the  present,  streets  in  the  same  direction,  and  of  the 
same  width,  over  the  artificial  ground  constituting  the  wharves. 
Again:  the  law  of  Maryland  itself,  from  which  the  commis- 
sioners derived  their  power,  imposed  one  specific  restriction  on 
its  exercise;  which  was,  that  no  license  should  be  granted  to 
one  to  build  a  wharf  before  the  lands  of  another.  But,  in  cast- 
ing the  eye  on  the  commissioners'  diagram,  it  will  be  seen  that 
a  wharf,  projected  at  right-angles  from  Water  street  to  the  chan- 
nel, will  not  only  cross  the  course  of  the  streets,  but  pass  over 
so  as  to  lie  ^<  before  the  lands  of  another,"  in  direct  violation 
of  the  act. 

My  answer  to  the  first  question,  therefore,  is:  that,  so  long  as 
the  law  of  Maryland,  and  the  order  of  the  commissioners  under 
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it,  remain  unrepealed  and  unmodified,  the  wffarves  must  follow 
the  present  direction  of  the  streets,  and  cannot  be  projected  at 
right-angles  from  Water  street  to  the  channel. 

2.  The  second  question  is  answered  with  equal  explicitness 
by  the  order-  of  the  commissioners  just  referred  to;  for  the 
permission  is  "to  wharf  andhuUd^'*  to  the  channel^  and  it  is 
further  directed,  thereby,  that  *Uhe  buildings  on  such  wharves 
or  made  ground  shall  be  subject  to  the  general  regulations  for 
buildings  in  the  city- of  Washington,  as  declared  by  the  Presi- 
-dent.''  As  those  must,  of  necessity,  be  all  beyond  the  line  of 
Water  street,  the  baildings  on  them  must  be  so  of  course]  and, 
therefore,  the  proprietors  of  waier-lots  bave  a  right  to  erect 
buildings  beyond  the  Hue  of  Water  street,  if  the  commissioners 
had  any  authority  to  give  them  such  right. 

There  lies  an  objection  to  this  part  of  the  order,  which,  from 
any  legislative  a6ts  or  documents  sitbmitted  to  me,  is  perfectly 
insuperable.  It  is  this:  that  the  comtnissioners  had  no,  power 
to  make  the  order.  Their  whole  authority  over  this  subject 
is  derived  from  the  law  of  Maryland;  and  by  that  la\^  they 
are  restricted  to  the  licensing  ojT  wharves  ;^  hut  no  authority  is 
superadded  to  license  buildings  on  those  wharves,  I  am,  thete* 
fore,  of  opinion,  Bs  at  present  advised,  that  this  part  of  the  order 
exceeded  their  authority,  and  is  therefore  void. 

The  whole  subject  of  licensing  wharves j  I  take  it,  is  now 
under  the  control  of  the  commissioner,  who,  in  the  exercise  of 
this  power,  is  himself  under  the  control  of  the  President;  and 
the  authority  to  build  on  those  wharves  is  und^r  the  sole  con- 
trol of  the  President;  the  orders  of  both  being  subject  to  repeal 
or  modification^  at  thejr  pleasure,  so  as  to  i»roduce  no  retro- 
q)ective  effect. 

The  owners  of  water-lots  have  no  right  to  complain  of  this 
decision  as  to  buildings^  because  it  appears,by  the  report  of  the 
surveyor,  (Mr,  King,)  that  the  ])lans  of  the  city  exhibited  at 
the  time  of  the  sales  of  those  lots  all  presented  a  Water  street 
as  the  boundary  of  the  building-lots,  and  that  on  one  or  more 
of  them  ioharves  only  were  exhibited  beyond  the  line  of  Water 
street;  indicating  that  the  privilege  of  wharves  only  was  pro- 
mised beyond  that  line. 

WM.  WIRT, 

To  the  PBEStPSNT  OF  THE  UxOTED  STATES. 
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DEATH-WARRANTS, 

The  Prefeident  will  issue  death-wanants  in  order  t»  gire  effect  to  the  laws  ki 
casefl  where  they  are  necessary  by  the  practice  of  the  State  in  which  the  sen- 
tence is  passed. 

AttqbnetX3enbbal'0  Opficb, 

Avgusi  19, 1819. 

Sir:  I  have  received  a  letter  from  Judge  Duvall^  touching 
the  mail  robbers  sentenced  to  death  at  the  spring  circuit  court 
at  Baltimore.  He  says  be  has  heard  that  the  President  neither 
intends  to  pardon  them,  nor  to  issue  a  warrant  tot  their  execu- 
tion; and  that  this  last  determination  is  founded  on  the  opinion 
that  it  was  the  duty  of  the  court  which  passed  the  sentence  to 
fix  the  day  for  the  execution.  But  he  says  tliere  is  no  law 
which  gives  the  court  such  authority;  and  that  the  practice  of 
the  State  of  Maryland  has  been  uniformly,  and  from  time  im- 
memorial, otherwise.  I  believe  he  is  right  in  saying  that  there 
is  no  law — that  is,  no  positive  act  of  Congress — which  gives  to 
the  courts  of  the  United  States  the  express  power  of  fixing  the 
day.  I  find,  on  inquiry,  that  the  courts  of  the  United  States 
have  adopted,  in  this  particular,  the  practice  of  the  State  courts 
in  which  they  hold  their  sessions,  and  these  are  various:  death- 
warrants  from  the  governor  being  required  in  several  of  the 
States;  and  in  others  the  courts  fixing  the  day.  It  is  certainly 
desirable  that  there  should  be  a  uniform  rule  to  guide  the  con- 
duct of  the  President  in  this  respect.  Such  a  rule,  however, 
can  be  prescribed  by  Congress  only;  and  there  being  none  such 
yet  prescribed,  it  seems  to  me  that  the  President  must,  of 
necessity,  to  give  effect  to  our  laws,  follow  that  which  the 
courts  have  adopted:  that  is,  issue  warrants  for  execution  in 
all  cases  where  they  are  made  necessary  by  the  practice  of  the 
State  in  which  the  sentence  is  passed.  Such  is  the  case  in  the 
present  instance,  and  the  case  has  become  one  of  great  emer- 
gency; for  the  convicts,  finding  that  they  are  not  to  be  par- 
doned, have  become  desperate,  and  have  once  actually  broken 
the  jNrison  and  made  their  escape:  but  they  have  been  retaken. 
They  will,  however,  unquestionably  attempt  it  again,  and 
probably  with  more  success,  unless  they  should  be  guarded 
at  an  enormous  expense  to  the  United  States.    I  submit  to 
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you,  therefore,  sir,  the  necessity'  of  drawing  the  President's 
iBimediate  attention  to  this  subject; 

And  have  the  honor  to  he,  &c., 

WM.  WIRT. 
To  the  SscBSTARY  ow  Statje. 


THE  POWER  TO  CAUSE  AN  ARREST. 

Arrest  for  trial  is  a  proceeding  belongin]^  to  the  judiciary,  not  to  tlie  exeiMtire 

branch  of  the  gcrvenxment ;  and  the  warrant  of  arrest  must  be  founded  on  aa 

snfoniiMion  on  oath. 
The  President  has  no  power  (o  cause  an  arrest  to  be  made  except  upon  probable 

cause  supported  by  oath  or  affirmation.    (Vide  article  YI  of  Amendments  to 

the  C<»natitotion.) 
The  President  may  issue  his  proclamation  against  an  "offender  who  has  onoe  been 

regularly  arrested  and  made  hia  «scap^ ;  for,  in  such  ease*  the  regularity  of 

4he  arrest  implies  that  the  probable  cause  has  been  furnished  on  oath  accoitling 

to  the  constitution. 

Attobvev  Obnsral's  Officb^ 

September  8, 1818. 
Sir  :  Mr.  Calhoun  has  called  on  me,  at  the  desire  of  the 
Secretary  of  State,  (liow  absent,)  for  the  purpose  of  inquiring 
whether  I  would  advise  a  proclamation  against  Obed  Wright, 
Krf  Georgia,  or  private  instructions  to  the  marshal^  of  the  several 
districts  and  Territories,  for  the  apprehension  of  the  fugitive. 
On  inquiry  at  the  Department  of  State,  no  precedent  is  to  be 
found  for  either  course,  as  yo^i  will  find  from  Mr.  Brent's 
answer  to  some  questions  put  by  iae^  which  I  enclose.  The 
case  to  which  he  alludes  by  memory  is  that,  he  says,  of  Srad* 
ford,  who  was  implicated  in  the  Pennsylvania  insurrection. 
But  we  know  not  what  degree  of  evidence  Oeneral  Washington 
might  have  had  against  Bradford  to  warrant  his  proclamation  ; 
er  whether  he  relied  upon  the  openness  and  notoriety  of  the 
iactof  the  insurrection,  which  was  very  little,  if  any  thing,  short 
efMlumJlagrans.  The  result  of  the  inquiry  is,  that  there  is 
no  certain  precedent  to  guide  us  as  to  either  course;  and  I  have 
very  strong  doubts  (tn  which  Mr.  Calhoun  concurs)  whether 
either  of  the  courses  proposed  is  warranted  by  the  constitution. 
Arvest  for  trial  is  a  proceeding  which  belongs  to  the  judicial, 
not  to  the  executive  branch  of  the  government;  and  the  war* 
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rant  of  wrrest  is  always  preceded  by  evidence — bx  pixrte  to  be 
sure^  but  still  evidence — to  wit :  information  on  oath.  Can  the 
President  of  the  United  States  order  an  arrest  either  l>y  procla- 
mation or  by  instructions  to  marshals?  Would  not  such  proc- 
Iamatk)n  or  instructions  be^  in  effect,  a  warrant  to  arrest?  It  is 
very  clear  to  me  that  they  would ;  and  that  either  of  them 
would  be  a  violation  of  the  sixth  article  of  the  amcD<lments  of 
the  constitution  of  the  United  States,. which  provides  that  "  the 
right  of  the  people  to  be  secure  in  their/?cr«>«^,  houses,  papers, 
and  effects,  against  unreasonable  searches  and  seiztires,  shall 
not  be  violated  y  and  no  warraiU  shall  issue  Imi  upon  probable 
cause i  supported  by  oath  or  affirmationy  and  particularly  de-' 
scribing  the  place  to  be  searched,  and  tbe  persons  or  things  to 
be  seized.  Tt  was  one  of  the  strong  grounds  of  objection  to  the 
celebrated  alien  law,  that  it  gave  the  President  power  to  arrest ; 
<'a  power,*'  says  Judge  Tucker,  "which  it  was  presumed  did 
not  exist  either  in  the  executive  of  the  State  or  of  the  federal 
government."    (4th  Tucker's  Biack.,  290.) 

Would  not  a  better  course  be,  to  have  an  indictment  sub- 
mitted to  the  next  grand  jury  for  the  circuit  court  of  Georgia  ; 
and,  if  found  by  them,  to  cause  authenticated  copies  of  it  to  be 
furnished  to  the  several  marshals  and  collectors  of  the  United 
States,  with  instructions,  if  Wright  should  make  his  appearance 
anywhere  within  the  United  States,  to  cause  him  to  be  arrested 
according  to  law,  with  special  reierenee,  if  necessary,  to  the 
sixth  amendment  to  the  constitution  of  the  United  States  and 
the  thirty-third  section  of  the  judiciary  act^  which  points  out 
the  mode  of  arrest? 

There .  is  nothing  in  this  suggestion  which  deaies  to  the 
President  the  power  of  issuing  his  proclamation  against  an 
offender  who  has  once  been  regularly  arrested  and  has  made 
his  escape ;  for  the  regularity  of  the  arrest  implies  that  the 
probable  cause  has  been  furnished  on  path  oi  affirmation  accord- 
ing  to  the  amendment  of  the  constitution,  and  that  the  warrani 
of  arrest  has  been  duly  issued  and  has  had  its  e£^t. 

1  shall  await  your  instmctions  on  this  subject ;  and  have  tbe 
honor  to  be,  &c., 

WM.  WIRT. 

To  the  PREsiDteNT  OP  THE  Unitei>  States. 
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EXKCXmVE  POWER  TO  DISCHARGE  PUBLIC  DEBTORS. 

Tke  President  has  do  po««r  to  dischai^  public  debCora  imprisoned  on  ^nestle 
process,  b«t  only  debtoia  impriaoned  on  execution;  at  the  same  time  requiring 
the  judgment  to  remain  good,  to  be  satisfied  out  of  any  estate  then,  or  after- 
wards, belonging  to  the  delAon 

OrpfCE  OP  TH«  Attorntbt  Generai^ 

September  8,  1818. 

Sir:  I  have  examined  the  case  of  John  Gates,  jr.,  repre- 
sented hy  his  brother,  Mr.  G^ritt  Gates,  whose  letter  I  return. 
It  is  unnecessarjr  to  say  anything  of  the  merits  of  the  case,  he- 
cause  1  am  satisfied  that  you  have  not  the  power  to  discharge 
the  prisoner,  admitting  the  case,  upon  its  merits,  to  be  a  proper 
one  for  the  exercise  of  such  a  power.  The  act  of  Congress 
which  gives  the  President  his  only  power  to  discharge  public 
<iebtors,  is  the  act  of  the  3d  March,  1817,  entitled  <*An  act 
supplementary  to  /An  act  for  the  relief  of  persons  imprisoned 
for  debts  due  the  United  States.' "  This  act  expressly  limits 
the  power  of  the  President  to  cases  in  which  the  person  is  im- 
prisoned upon  execution,  and  requires  that  the  judgment  which 
shaU  have  been  obtained  shall  remain  good  and  sufficient  in 
law,  and  may  be  satisfied  out  of  any  estate  which  may  then, 
or  at  any  time  afterwards,  belong  to  the  debtor.  Lest  you 
should  not  have  the  act  with  you,  I  enclose  a  copy  of  it ;  by 
which  you  will  see  that  it  is  not  ap{dicable  to  the  case  of  John 
Gates,  against  whom  there  has  been  yet  no  judgment^  and  who 
is  imprisoned,  not  upon  es^eaUion,  but  upon  mesne  process. 

[WM.  WIRT.] 

To  the  Pbeside^tt  of  the  United  States* 


NEUTRALITY. 

A  ressel  litted  oat  «t  Suvannah  with  armament,  munUions,  aMl  sea  stores,  and 
afterwards  found  with  a  commission  from  the  republic  of  Venezuela  to  cruise 
against  the  subjects  of  the  King  of  Spain,  and  having  sailed  on  such  a  cruise, 
iwt  under  another  name«  seized  at  Sayannah  on  ihe  chai:ge  of  having  been 
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fitted  out  in  a  port  of  the  United  States  to  cruise  against  the  King  of  Spain, 
is  a  fit  case  for  adjudication,  and  not  one  calling  for  the  interference  of  thfir 
goyemment. 

Office  of  thb  AiTORXEnr  Gbnbral, 

September  10,  18181 

Sir  :  The  case  of  the  Corony,  Captain  Saunders,  seized  at 
Savannah  on  a  charge  of  having  been  fitted  out  in  a  port  of 
the  United  States  to  cruise  against  the  King  of  Spain,  with 
whom  we  are  at  peace,  has  been  submitted  by  the  S«cretasy 
of  State  for  my  opinion;  and,  in  his  absence,  I  take  the  Uberty 
of  communicating  the  opinion  directly  to  you. 

Captain  Saunders  applies  for  an  order  to  discharge  his  vessel 
firom  further  prosecution,  on  the  ground  that  she  is  a  legitimate 
armed  vessel,  lawfully  sailing  utider  the  flag  of  the  republic 
of  Venezuela,  and  regularly  commissioned  by  Admiral  Brion» 
Although  both  the  statements  and  the  documents  furnished  by 
Captain  Saunders  are  entirely  ex  parte ^  yet,  from  his  own  show-. . 
ing,  I  consider  it  a  fair  case  for  adjudication;  for,  in  his  letter 
to  the  Secretary  of  State,  he  admits  that  the  Corony  is  the  same 
vessel  which,  on  the  1st  day  of  April  last,  cleared  out  from  the 
custom-house  at  Savannah,  with  the  munitions  of  war  then  on 
board  with  which  she  was  apprehended;  and  by  reference  tO' 
the  manifest  which  he  encloses  in  his  letter,  (in  support,  it  is 
presumed,  of  this  assertion,)  it  will  be  found  that  she  then 
cleared  out  under  the  name  of  the  Felisy  having  on  board  three 
cases  of  muskets,  two  four-pounder  cannon  with  carriages,  six- 
teen kegs  of  powder,  and  no  other  cargo,  except  sea-stores.  And 
he  admits  that,  thus  armed,  she  took  a  commission  to  cruise 
against  the  subjects  of  the  King  of  Spain,  and  did  sail  upon 
such  cruise.  At  this  time  the  act  ^<  to  prevent  citizens  of  the 
United  States  from  privateering  against  nations  in  amity  with^ 
or  against  the  citizens  of,  the  United  States,"  and  the  act 
passed  the  3d  March,  1817,  *^more  effectually  to  preserve  the 
neutral  relations  of  the  United  States,"  were  both  in  force,  the 
provisions  of  which  are  familiar  to  you;  and  I  therefore  think 
it  unnecessary  to  say  more  than  that,  in  my  opinion,  the  cas^ 
of  the  Corony  is  a  fit  case  for  adjudication,  and  by  no  means 
one  which  calls  for  the  extraordinary  interference  of  the  govern* 
ment. 


Digitized  by  CjOOQIC 


TO  THE  PRESroENT.  2*3 

New  Trials  4>efore  Courts-Martial. 

''  T  -  .-11  -■  -         '  _ 

To  enable  you  the  more  readily  to  test  the  accuracy  of  this 
opinion  by  the  facts  communicated  by  Captain  Saunders^  I 
enclose  his  letter  to  the  Secretary  of  State^  with  the  documents 
which  that  letter  covered. 

[WM"  WIRT.] 

To  the  President  of  the  United  States. 


NEW  TRIALS  BEFORE  COURTS-MARTIAL. 

Tbe  President  of  the  United  States  has  the  power  to  order  a  new  trial  before  a 
court-martial  where,  in  his  opinion,  the  court  erred  on  the  first  trial  in  exclu- 
ding proper  testimony. 

The  provision  in  the  Articles  of  War  that  *'  no  officer,  ^.,  shall  be  tried  a  second 
time  for  the  sam^  offence,"  is  borrowed  from  the  common  law,  and  is  not  held, 
in  eitker  civil  or  military  tribunals,  to  preclude  the  accused  from  having  a  sec- 
ond trnal  on  his  own  motion. 

The  ple«  of  sufrrt  foiit  ac^uii,  or  convict ,  is  the  pHrtlrgt  of  the  accused,  which  he 
may  use  or  waive  at  pleasure;  if  he  does^ot  choose  to  use  it,  courts  will  not 
take  notice  of  it  so  as  to  bar  a  trial. 

It  is  error  for  a  court-martial  to  refuse  a  second  trial  to  the  accused  when  the 
same  has  been  ordered  by  the  President. 

OmcE  OF  THE  Attorney  General, 

iS^^^m^  14;  1818. 
Sir:  The  Secretary  of  War  has  submitted  to  me,  by  your 
desire,  the  proceedings  of  a  court-martial,  held  at  Plattsburg> 
in  the  State  of  New  York,  on  the  5th  day  of  June  last,  in  the 
case  of  Captain  Nathaniel  N.  Hall,  of  the  corps  of  artillery;  in 
which  case  the  court,  under  the  opinion  of  the  judge  advocate, 
refused  to  arra^  Captain  Hall,  on  the  ground  that  he  had 
been  previously  tried  by  a  court-martial  on  the  same  charge, 
and  that  a  new  trial  waa  forbidden  by  the  87th  article  of  war. 
The  general  order  prefixed  to  this  report  shows  that  the  sen- 
tence of  the  first  court,  which  cashiered  this  ofiicer,  was  dis- 
approved by  the  President;  and  it  appears  by  the  proceedings 
that  the  new  trial  ordered,  by  a  court  composed  of  different 
members,  was  an  act  of  mercy  to  the  party  accused,  in  con- 
sonance with  his  wishes,  and  at  his  own  desire.  Tbe  grounds 
on  which  the  new  trial  was  ordered  are  also  distinctly  stated 
in  tbe  general  order  prefixed  to  the  proceedings  which  have 
been  handed  to  me.    They  were — 1st,  that  the  first  court  erred 
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in  refusing  to  admit  testimony  to  prove  the  general  character  of 
Captain  Hall;  and,  2dly,  in  refusing  to  admit  evidence  to  prove 
that,  a  quarrel,  had  taken  place  bet\reen  the  prisoner  and  the 
principal  witness  against  him,  on  the  nig^t  on  which  the  ofEence 
is  charged  to  have  been  committed.  The  question  presented 
for  my  opitiion  is,  whether  a  President  of  the  United  States  has 
the  right,  under  these  circumstances,  to  order  a  new  trial? 

It  is  a  clear  principle  that  the  President  has  no  powers 
except  those  which  be  derives  from  the  constitution  and  laws 
of  the  United  States;  if  the  power  in  question,  therefore,  can- 
not be  fairly  deduced  from  these  sources,  it  does  not  exist  at 
all. 

By  the  constitution,  the  President  is  made  commander-in* 
chief  of  the  army  and  n^vy  of  the  United  States.  But,  in  a 
government  limited  like  ours,  it  would  not  be  safe  to  draw  from 
this  provision  inferential  powers,  by  a  forced  analogy  to  other 
governments  differently  constituted.  Let  us  draw  from  it> 
therefore,  no  other  inference  than  that,  under  the  constitution, 
the  President  is  the  national  and  proper  depositary  of  the  final 
appellate  power,  in  all  judicial  matters  touching  the  police  of 
the  army;  but  let  us  not  claim  this  power  for  him,  unless  it 
has  been  communicated  to  him  by  some  specific  grant  from 
Congress,  the  fountain  of  all  law  under  the  constitution.  By 
the  14th  section  of  the  act  of  the  16th  March,  1802,  fixing  the 
military  peace  establishment  of  the  United  States,  it  is  provided 
that  ^Mhe  officers,  non-commissioned  ofiicers,  musicians,  and 
privates  of  the  said  corps  shall  be  governed  by  the  rules  and  arti- 
cles of  war  which  have  been  established  by  the  United  States 
in  Congress  assembled,  or  by  such  rules  and  articles  as  may  be 
hereafter  established:  provided,  nevertheless,  that  the  sentence 
of  general  courts-martial,  extending  to  the  loss  of  life,  the  cKs* 
mission  of  a  commissioned  officer y  or  which  shall  respect  a  gen- 
eral officer,  shall,  with  the  whole  proceedings  of  such  cases, 
respectively,  be  laid  before  the  President  of  the  United  States, 
who  is  hereby  authori^sed  to  direct  the  same  to  be  carried  intp 
execution,  or  otherwise ,  as  he  shall  judge  proper.^  ^  The  court, 
in  this  case,  toas  a  general  court-marticd;  and  its  sentence  one 
which  extended  to  the  dismission  of  a  commissioned  officer:  it 
could  not,  therefore,  according  to  this  law,  be  carried  into 
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effect  until  the  sentence,  with  tbe  whole  proceedings  which 
led  to  it,  should  be  laid  before  the  President;  who  was  author- 
ized by  the  law  either  to  direct  it  to  be  carried  into  execution, 
€r  otherwise  y  as  he  should  Judge  proper*    To  show  the  value  of 
this  appellate  power,  according  to  the  spirit  of  this  nation  from 
tbe  period  of  its  earliest  struggles  for  liberty^  it  is  not  unworthy 
of  remark,  that,  by  the  18th  s^tion  of  the  rules  and  articles  of 
war,  established  by  the  continental  Congress,  it  was  provided 
'^that  the  continental  general  commanding  in  either  of  the 
American  States  for  the  time  being  shall  have  full  power  of  ap- 
pointing general  courts-martial  to  be  held,  and  of  pardoning^ 
and  mitigating  any  of  the  punishments  ordered  to  be  inflicted 
for  any  of  the  offences  mentioned  in  the  aforementioned  rales 
and  articles  for  the  better  government  of  the  troops,  except  the 
punishment  of  offenders  under  the  sentence  of  death  by  a  general 
court- noartial,  which  he  may  Order  to  be  suspended  until  the 
pleasure  of  Congress  can  be  known;  which  suspension,  with  the 
proceedings  of  the  court-martial,  he  shall  immediately  transmit 
to  Congress  for  their  determination.    (1  Graydon's  Digest,  app. 
I5&-'7.)    On  the  27th  May,  1777,  the  whole  appellate  power 
was  given  to  the  general  or  conmiander-in-chief,  id.  i&.,  con* 
finned  by  an  order  of  18th  June,  1777.    Some  years  after  the 
close  of  the  revolutionary  war,  (to  wit,  on  the  31st  May,  1786,) 
it  was  resolved  by  Congress,  among  other  things,  that  <<no 
sentence  of  a  general  court-martial,  in  time  of  peace,  extend* 
ing  to  tbe  loss  of  life,  the  dismission  of  a  ^mmissioned  officer,, 
or  which  shall,  either  in  time  of  peace  or  war,  respect  a  gen- 
eral oflScer,  shall  be  carried  into  execution,  until  after  the 
whole  proceedings  shall  have  been  transmitted  to  the  {Secre- 
tary of  War,  to  be  laid  before  Congress  for  their  confirmation 
or  disapproval,  and  their  orders  in  the  same.**    (1  Graydon, 
app.  158-'9.)    The  question  may  as  well  be  asked  here  as 
elsewhere,  whether  the  appellate  power  of  the  continental  Con* 
gress,  in  the  resolution  last  quoted,  was  limited  to  the  con- 
jbrmalian  or  disofproval  of  the  sentence  of  the  court-martial 
on  which  they  were  called  to  act?    Had  they  not  the  power, 
not  merely  of  disapproving  that  sentence,  but  of  ordering  a  new 
trial?    If  they  were  so  limited,  why  did  not  the  resolution 
stop  at  giving  them  the  power  to  confirm  or  disapprove?    Why 
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the  additional  words,  after  the  disapproval,  ^^and  their  orders 
in  the  same  9^^  These  words  obviously  mean  something:  and 
what  they  db  mean,  we  shall  discover  by  turning  our  atten- 
tion for  a  moment  to  the  prototype  from  which  we  have  chiefly 
drawn  all  our  laws,  both  civil  and  military,  and  from  which 
our  then  recent  connexion  with  Great  Britain  rendered  it  most 
natural  that  we  should  draw  them. 

The  mutiny  act  of  England,  which  annually  passed,  and 
which  is  the  sole  foundatiofci  and  rule  of  courts-martial  in  that 
country,  establishes  a  connexion  between  the  martial  and  civil 
courts  of  the  kingdom,  and  authorizes  an  appeal  from  the  former 
to  the  latter.  The  79th  section  of  the  mutiny  act  authorizes 
an  appeal  from  the  sentence  of  a  cour^martial  to  the  Courts 
of  King's  Bench  and  Common  Pleas  in  England  and  Ire- 
land, and  the  Court  of  Sessions  in  Scotland .  (Tyiler*s  Essay 
on  Military  Law,  &c.,  p.  167-'8:  Edinburgh  edition,  1800.) 
The  causes  (ox  which  the  sentence  of  a  court-martial  may  be 
brought  under  review  of  a  superior  judicature,  are  the  same 
which  in  the  civil  courts  in  England  authorize  either  the  grant' 
ing  of  a  new  trialy  or  an  arrest  of  judgment;  that  is  to  say,  if 
the  sentence  or  verdict  shall  have  been  manifestly  without  or 
contrary  to  evidence,  &c.,  &c.  But  in  all  such  cases,  as  the 
presumption  is  strongly  in  favor  of  the  judgment,  the  superior 
court  will  not  entertain  the  appeal,  or  authorize  any  review  of 
the  proceedings  J  unless  on  the  most  pregnant  or  positive  grounds 
for  supposing  that  the  merits  have  not  been  fairly  discussedy  and 
that  the  decision  is  not  agreeable  to  the  justice  and  truth  of  the 
case:'    (Tytler,  ltl-*2.) 

It  appears,  therefore,  that  in  England  the  power  to  award 
a  new  trial  does  exist,  by  an  appeal  from  the  courts-martial  to 
the  dM  courts  of  the  kingdom.  But  there  is  something  still 
more  strong  in  this  view  of  the  subject:  which  is,  that  this 
appeal  lies  to  the  civil  courts  of  the  kingdom;  and  this  power 
of  awarding  a  new  trial  exists  after  ike  kifig  shaU  have  eg?- 
proved  the  sentence  of  the  court-marticd;  ibr,  never  until  then 
is  the  sentence  complete  and  final,  and  never,  therefore,  until 
theny  ^an  there  be  an  appeal)  since  an  appeal  lies  from  di  final 
sentence  only. 

It  cannot  be  doubted  that  our  Congress  were  in  full  posses- 
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sion,  by  painful'  experience,  of  the  mutiny  act,  and  of  the 
whole  lavs  of  the  British  .army,  at  the  period  of  our  Revolu- 
tion; that  they  understood  thoroughly,  not  merely  the  legal 
limits  of  the  power  of  a  standiog  army  in  its  operation  upon 
our  citizens,  but  the  laws  w4iich  controlled  the  internal  gov- 
ernment of  the  army  itself.  To  say  nothing  of  the  painful  les- 
sons of  experience,  which  would  drive  them  to  consider  and 
to  understand  the  provisions  of  the  mutiny  act,  those  distin- 
guished men  were  organizing  a  new  government — a  mw  na- 
tion; and  were  projecting  their  system  of  rules  on  more  liberal 
and  bolder  principles  in  favor  of  the  citizen.  Can  it  be  be- 
lieved that,  acting  in  this  spirit,  and  with  these  enlarged  views 
of  human  liberty^  they  would  have  narrowed  the  rights  and 
privileges  of  the  American  citizen,  and  surrendered  him  to  a 
military  despotism  more  severe  than  that  which  they  were 
throwing  oflf?  And  yet  this  must  be  supposed,  if  the  peace 
resolution  of  the  Congress  of  1786,  above  quoted,  is  to  be 
construed  as  limited  to  a  cold  rejection  of  the  sentence  of  a 
court-martial,  without  the  milder  and  more  conciliating  reme- 
dy of  a  new  trial,  which  they  knew  to  exist  under  the  British 
law;  because  the  rejection  would  still  leave  the  party  under 
an  Ignominy  of  the  sentence  of  his  brother  officer,  without 
a  hope  of  wiping  out  the  reproach,  and  reduce  the  power  of 
Congress  to  n  power  (most  humiliating  to  the  prisoner)  of  par- 
doning a  condemned  culprit.  Looking  on  the  subject  in  this 
light,  1  cannot  doubt  that,  by  the  words  of  the  resolution  of 
1786,  above  quoted>  ''for  their  confirmation  or  disapproval, 
and  their  orders  in  t/ie  samBy^^  it  was  the  intention  of  Con- 
gress 10  lodge  in  that  body  all  the  conciliating  powers,  over 
sentences  of  courts-martial,  which  they  must  have  known  to 
exist  in  the  different  branches  of  the  government  of  England. 
For  if  Congress  did  not  intend  by  this  resolution  to  reserve  to 
themselves  this  power,  among  others,  of  awarding  a  new  trial, 
no  other  tribunal  of  this  country  could  then  have  possessed  it 
We  had  then  no  national  courts,  corresponding  with  the  King's 
Bench,  &c.,  to  whom  the  power  of  awarding  new  trials  is 
given  in  England;  much  less  any  connexion  established  by 
law  between  such  courts  and  the  courts-martial  of  the  country. 
If  Congress^  therefore,  did  not  mean  by  this  resolution  to  re- 
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serve  this  power ^  it  did  not  exist  at  all;  and  the  amiies  of  onr 
republic  were  ander  a  despotism  infinitely  more  severe  than 
that  from  which  they  fought  to  extricate  themselves.  Can 
this  be  supposed  of  such  a  body  as  that  of  the  continental 
Congress,  who,  seeing  the  wh^le  greund,  and  well  aware  of 
the  existing  provisions  of  the  martial  code  of  Great  Britain, 
have  used  terms  broad  enough  to  cover  the  benignant  power  in 
question?  Congress  werq  forced  by  the  emergency  of  the  cri* 
sis  to  assume,  in  some  instances,  legislative,  execiitiYe,  and 
judicial  power;  or,  in  other  words,  to  take  care  of  the  republic — 
in  relation  to  the  army  particularly.  Having  no  national  court, 
they  were  forced  to  divide  the  government  of  that  between  the 
republican  generals  and  themselves;  and,  in  relation  to  an 
army  composed  of  their  fellow«<citiztos  struggling  for  the  com- 
mon liberty,  and  alive,  in  every  nerve,  to  all  that  concerned 
their  honor,  it  cannot  be  doubted  that  every  power,  whose  ex- 
ercise was  essential  to  that  honor,  was.  intended  to  be  pre- 
served by  the  broad  expressions  which  have  b^en  quoted. 
That  they  could  have  done  all,  therefore,  which  the  court  of 
King^s  Bench,  &c.,  could  have  done  for  the  relief  of  the  in- 
jured honor  of  the  army,  I  have  no  doubt. 

The  power  which  Congress  possessed  before  the  formation 
of  the  present  government  wa»,  obviously,  intended  to  be 
transferred  to  the  President  after  its  formation.  This  will  be 
evident  by  comparing  the  congressional  resolution  of  1786  with 
the  language  of  the  act  of  Congress  first  quoted.  By  the  reso- 
lution of  Congress,  the  sentence  is  to  be  laid  before  Congtess 
'^  for  their  confirmation  or  disapproval,  and  their  orders  on  the 
ease;*'  by  th^  act  of  Congress  of  the  16th  March,  1802,  it  is 
to  be  laid  Wfore  the  President,  <' who  is  authorized  to  direct 
the  same  to  be  carried  into  effect,  or  otheneise,  as  he  shaU 
judge  prosper y  If  these  words,  "or  otherwise,  as  he  shall 
judge  proper,^'  shall  be  insisted  on  as  nothing  more  than  a 
power  of  disapproving  the  sentence,  it  might  well  be  answered 
that  it  is  a  very  encumbered  mode  of  expressing  a  very  simple 
idea:  that  with  reference  even  to  itself,  and  much  more  with 
teference  to  the  pre-existing  state  of  the  law,  it  carries  a  bolder 
meaning;  and  that  when  considered,  still  more  especially,  in 
connexion  with  the  reference  made  in  this  act  of  1803  to  the 
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anicles  of  war  formerly  adopted  by  Congress,  (of  which  the 
lesolution  of  1786,  before  cited,  is  one,)  the  clear  design  was 
to  carry  to  the  President  all* the  powers  of  the  continental 
Congress  over  the  cases  specified.  But  if  this  could  Tot  a 
moment  be  doubted  under  fhe  act  of  1802,  what  shall  we  say 
to  the  act  of  10th  April,  1806,  entitled  "An  act  for  establish* 
ing  roles  and  articles  for  the  governmetit  of  the  armies  of  the 
United  States?"  by  the  65th  article  of  which,  it  is  expressly 
provided  (in  the  very  words  of  the  congressional  resolution  of 
1786,  mutatis  mvJtandis),  that  no  sentence  of  a  general  court- 
martial  "in  time  of  peace,  extending  to  the  loss  of  life,  or  the 
dismission  of  a  commissioned  q^er,  &c.,  shall  be  carried  into 
execution,  until  after  the  whole  proceedings  shall  have  b^en 
tiunsmitted  to  the  Secretary  of  War,  to  be  laid  before  the  Presi- 
dent of  the  United  States  for  his  confinnation  or  disapproval, 
and  orders  in  the  caseJ*^  What  is  the  meaning  of  these  words, 
*^  and  orders  in  the  case,-^  but  the  meaning  which  obviously 
attaches  to  the  same  words  in  the  continental  resolution  of 
1786?  What  answer  can  be  given,  but  that  the  design  was  to 
comprehend,  under  this  clause,  all  the  power  which  had  been 
long  known  to  exist  in  England,  over  sentences  of  courts- 
martial  pronounced  in  that  country?  and,  among  thesd,  (as 
shown  under  the  English  mutiny  act  by  Tytler,)  the  power  of 
reviewing  them  and  giving  a  new  trial.  And  where  is  the 
injury,  in  any  quarter,  by  the  existence  of  such  a  power? 
The  benefit  of  an  appellate  tribunal  is  obvious,  while  human 
nature  shall  remain  as  imperfect  as  it  is:  not  so,  I  think,  the 
final  power  of  the  tribunal  first  convened.  On  the  contrary; 
the  dangers  of  this  latter. principle  are  incalculable;  it  surren- 
ders the  victim,  bound  hand  and  foot,  to  the  maTic6,  revenge, 
and  corruption  of  his  enemies. 

The  ai^ument  presented  by  the  judge  advocate  and  the 
court-martial  at  Plattaburg,  against  the  new  trial,  strikes  me  as 
being  founded  rather  on  the  letter  than  on  the  spirit  of  the  87th 
article  of  the  rules  and  articles  of  war.  That  article  is  in  the 
following  words:  **  No  person  shall  be  sentenced  to  suffer  death, 
but  by  the  concurrence  of  two-thirds  of  the  members  of  a 
general  court-martial,  nor  except  in  the  cases  herein  express- 
ly mentioaed;  nor  shall  mor^  than  fiUty  lashes  be  inflicted  on 
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any  offender,  at  the  discretion  of  a  court-martial ;  and  no  qfieery 
non-commissioned  officer  ^  soldier ,  or  foUoy>er  of  the  wrmy^  shall 
be  tried  a  second  time  for  the  same  ofence^  It  is  very  appar- 
ent that  the  whole  of  this  article  is  designed  for  the  benefit  of 
the  party  accused,  not  for  his  prejudice^  and  yet  the  coostruc- 
tive  operation  given  to  it,  in  this  case,  is  for  his  prejudice 
only,  and  not  for  his  benefit.  There  is  no  principle  in  law- 
better  settled  than  that  a  parly  has  the  right  to  waive  a  rule  de- 
signed merely  for  his  own  benefit.  The  writers  on  martial 
law  have  labored,  very  laudably,  to  reconcile  the  principles  of 
proceeding  in  this  law  with  those  of  the  common  law  of  Eng- 
land; and  there  is  not  a  lawyer  who  can  read  this  article  with- 
out seeing  in  it  the  common-law  rule  in  criminal  trials,  bom. 
which  it  has  flowed*  ^'  The  plea  of  autres  ftnts  acquiif  (says 
Black,,  4th  vol.,  p.  336,)  or  a  former  acquittal,  is  grounded  on 
this  universal  maxim  of  the  common  law  of  England — that  no 
man  is  to  be  brought  into  Jeopardy  of  his  life  more  than  once 
for  the  same  offence/'  Again:  ^Uhe  plea  o{  autres  foils  convict, 
or  a  former  conviction, /or  the  same  identical  aime,  though  on 
judgment  was  ever  given,  or  perhaps  will  be,  (being  suspended 
by  the  benefit  of  clergy  or  other  causes,}  is  a  good  plea  in  bar 
to  an  indictment;"  (id.  ib.)  You  perceive,  sir,  that  this  is  the 
very  principle  and  origin  of  the  article  of  war  which  has  just 
been  quoted.  But  do  these  maxims,  which  form  the  rule  of 
the  common  law,  (and  consequently  of  the  martial  law,  which 
is  borrowed  from  it,)  bar  a  neto  trials  on  the  motion,  and  in  be- 
half, of  the  accused?  Blackstone  shall  answer:  <^Yet,  in  many 
instances^  where,  contrary  to  evidence,  the  jury  have  found  the 
prisoner  guilty y  their  verdict  hath  been  mercifully  set  aside, 
and  a  new  trial  granted  by  the  court  of  King's  Bench,  i5^. 
But  there  hath  been,  yet,  no  instance  of  granting  a  new  trial, 
where  the  prisoner  was  acquitted  on  thsfhrst.^^  (4th  Black.,  361.) 
It  is  almost  needless  to  remark,  that  the  crown,  itself,  is  now, 
and  has  been  for  the  last  two  or  three  years,  contending  in 
England  for  the  right  of  a  new  trial  against  the  prisoner, 
where  the  verdict  in  his  favor  is  contrary  to  evidence.  It  is 
enough  for  our  purpose  that  the  prisoner  has  long  had  this 
right,  and  that  the  rule  which  forbids  a  second  trial,  devised 
purely  for  his  benefit,  has  never  been  considered  as  being  in- 
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fringed  by  granting  sach  new  trial  en  his  motion;  that  he  has 
invariably  had  this  new  trial,  whenever,  in  the  estimation  of 
those  constituted  to  judge,  the  reason  and  equity  of  the  case 
have  required  it.     Now,  why  shonld  a  rule  of  martial  law,  bor- 
towed  obvioasly  from  the  common  law,  and  therefore  aimed  at 
the  same  common  object  in  both,  produce  a  different  effec*  in 
the  derivative,  from  that  which  it  produces  in  the  primitive 
law  ?    Both  the  rule  and  the  reason  being  the  same,  I  cannot 
comprehend  the  necessity  or  propriety  of  a  different  result!    It 
will  be  observed  that  the  rule  is  altogether  benignant  to  the 
party  accused.    It  does  not  follow  that,  if  acquitiedy  he  can  be 
arraigned  anew;  it  is  not  (according  te  RIackstone)  that  the 
new  trial  can  be  ordered  against  him — it  is  only  for  him. 
What  just  ground  of  alarm,  therefore,  can  there  be  to  the  offi* 
cers  of  the  army,  that  a  principle,  exclusively  beneficent  in  its 
operation,  should  exist? — one  which  can  operate  in  their  fovor; 
und  never  y  by  any  possibility  y  can  operate  against  them?    Is  it 
not  expedient  that  an  appellate  tribunal,  clothed  with  the 
power  of  awarding  a  new  trial,  should  exist?   Can  we  hope  for 
8uch  perfection  in  an  original  tribunal,  composed  of  human 
beings,  that^ito/  power  should  be  given  to  it?    And  would 
not  the  power  be  almost  equivalent  to  a  final  one^  which  should 
leave  to  the  appellate  tribunals  no  power  to  order  a  new  trial 
before  a  different  court;  which  should  leave  to  the  appellate 
tribunal  the  power  m^ely  of  pardoning  a  convicted  culprit  9 
Would  this  save  the  honor  of  an  officer,  condemned  by  the 
prejudice  of  the  moment,  or  by  those  sinister  impulses  which 
have  been  seen  occasionally,  in  other  states,  to  warp  the  noblest 
minds?    Is  there  any  mode  by  which  his  honor  can  be  res- 
cued  from  the  imputation  thrown  upon  it  by  an  improper  sen- 
tence of  a  first  court,  except  that  of  ordering  a  second?    It 
may  be  observed,  farther,  that  under  the  laws  of  the  United 
States,  the  sentence  of  a  court-martial,  in  case  of. death  or  dis- 
mission, is  not  perfected  until  it  shall  have  received  the  appro- 
bation of  the  President.    Without  his  sanction,  it  is  no  more 
a  perfect  sentence  than  a  bill  which  has  passed  both  houses  of 
the  national  legislature,  but  which  has  not  yet  received  the 
approbation  of  the  President,  is  an  act  of  Congress.    In  both 
cases,  his  approbation  is  necessary  to  consummate  the  meas- 

16 


Digitized  by  CjOOQIC 


242  HON,  WILLIAM  WIRT 

New  Trials  before  Courtg-Martial. 

ure;  and  in  the  case  of  the  martial  sentence,  his  disapproval 
annihilaies  it;  the  case  stands  as  if  there  had  been  no  Irial,  and 
is  just  as  open  to  an  order  ior  a  eourt-martia}  as  it  was  in  the 
first  instance. 

Again;  Does  the  crown  in  England, or  do  the  King^s  courts^ 
take  notice  €ir  afieio  of  a  previous  trial?  Do  they  ever  force 
upon  t/ie  prisoner  the  plea  of  autresfoiis  acquit y  or  convict  9  1 
apprehend  not.  The  plea  is  his  privilege ,  which  he  may  either 
use  or  waiv^C;  at  his  pleasure;  and  if  he  does  not  use  it,  how- 
ever the  fact  may  be,  neither  the  crown  nor  the  court  will  take 
notice  of  it,  so  as  to  bar  the  trial.  In  the  present  instance, 
the  prispner,  so  far  from  urging  the  plea,  expressly  waived  it, 
and  insisted  upon  the  trial.  The  previous  trial,  therefore,  was 
not  in  issue  before  the  court.  It  could  have  been  put  in  issue 
only  by  a  plea  from  the  prisoner.  The  judgment  of  the  couit 
could  in  no  other  way  be  judicially  directed  to  it.  Their  de- 
cision, therefore,  was  upon  a  point  not  before  them.  It  was 
utterly  extrajudicial,  and,  for  this  reason  among  others,  erro- 
neous. 

Would  it  not  be  extraordinary  that  our  laws  should  have 
provided  so  sedulously  appellate  tribunals,  clothed  with  the 
.  power  of  awarding  new  trials  in  questions  of  mere  property j 
and  that  there  should  exist  no  such  tribunal — no  such  power — 
in  the  moi*e  important  cases  of  lifcy  liberty y  and  honor?  That 
if  a  court,  in  a  case  where  the  whole  question  relates  to  a  few 
dollars,  improperly  exclude  evidence  which  ought  to  have 
been  admitted  ou  the  trial,  a  superior  tribunal  should  have 
the  power, /or  this  reason  alone,  to  award  a  new  trial,  and  to 
direct  that  the  evidence  should  be  let  in;  while  in  a  case  in- 
volving that  which  is  infinitely  dearer  to  a  soldier  than  all 
the  possessions  on  earth,  a  similar  mistake  in  judgment  is  ir- 
revocable, irreversible,  and  is  to  fix  upon  his  reputation  a 
stigma  for  life; — that  this  ought  not  to  be  the  state  of  things 
must,  I  think,  be  very  evident;  and  that  it  is  not,  is  to  my 
judgment  sufficiently  clear  from  the  considerations  which  have 
been  already  urged. 

Upon  the  whole,  I  am  of  the  opinion  that  the  President  of 
the  United  States  is  vested  by  the  laws  with  the  power  of 
ordering  a  new  trial  for  the  benefit  of  the  prisoner;  that  the 
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power^  so  fer  from  being  dangerous  to  the  army,  is  a  salutary 

power;  that  it  is  indispensably  necessary  to  the  well-being  of 

the  army;  and  that  the  onty  danger  which  can  be  rationally 

concei^i^d  in  the  case  would  arise,  not  from  the  eJ:istenoe,  but 

from  the  non-existence  of  such  a  power. 

One  otfier  topic  of  inquiry  only  remains:  If  the  President 
possesses  the  power  in  question,  has  it  been  properly  exer- 
cised in  the  present  instance? 

We  have  seen,  by  the  authority  of  Tytler,  (page  171,)  that, 
in  England,  (where,  by  their  mutiny  act,  an  appeal  is  given 
from  the  sentence  of  the  court-martiai  to  the  supreme  civil 
courtsof  the  kiT)gdom>)  these  courts,  in  reviewing  the  sentence 
appealed  from,  are  governed  by  the  same  considerations  in  re- 
versing  that  sentence  and  ordering  a  new  trial,  which  govern 
them  in  appeals  from  the  Hifeiiof  civil  courts.  He  instances, 
among  other  causes,  "  where  the  sentence  shall  have  been 
manifestly  without  or  contrary  to  evidence;"  and  we  know 
that  nothing  is  more  familiar  in  practice  in  civil  appeals,  than 
reversing  the  judgment  of  the  inferior  courts  on  the  ground 
that  evidence  was  improperly  excluded. 

This  is  precisely  the  ground  taken  by  the  President  in  the 
case  before  «s.  The  evidence  which  he  decides  to  have  been 
improperly  excluded  on  the  first  trial  is — 1st,  evidence  of  the 
general  character  of  Captain  Hall;  and,  2dly,  evidence  of  an 
existing  quarrel  between  the  prisoner  and  the  principal  witness 
against  him. 

1.  In  the  first  position  the  President  is  clearly  supported  by 
authority.  McArthur  on  Naval  and  Military  Courts-martial,  (3d 
▼oL,  pages  90, 91,)  expressly  declares  that  the  prisoner  has  the 
right  to  examine  the  character,  not  only  in  capital  cases,  but  in 
all  cases  of  misdemeanor;  and  he  supports  himself  by  the  au- 
thority of  McNally  and  of  Lord  Kenyon,  both  as  to  the  admis* 
aibility  aiKi  the  force  of  such  evidence  in  criminal  trials. 
Major  Macomb,  in  his  compilation  from  Tytler,  advances  the 
same  principle. 

2.  As  little  doubt  can  there  be  that  the  court  erred  in  refusing 
to  admit  proof  of  an  existing  quarrel  between  the  principal 
witness  and  the  prisoner.  The  existence  of  a  hostile  spirit  on 
the  part  of  the  witness  towards  the  accused  is  certainly  not  an 
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objection  which  goes  to  his  competency,  but  it  does  as  tm- 
questionably  affect  his  credit;  for  while  hum  An  nature  remains 
iirhat  it  is,  such  a  spirit  will  almost  uuaToidabty  dispose  a  wit- 
ness to  give  a  coloring  to  his  statements,  for  which  a  proper 
allowance  ought  always  to  be  made  by  those  who  are  to  ad- 
judge a  case  upon  his  evidence;  and  this  more  especially  in  a 
doubtful  case. 

I  am  therefore  of  the  opinion,  not  on)y  that  the  power  which 
has  been  exercised  by  the  President  exists,  but  that  it  has  been 
rightfully  exercised  in  the  present  instance. 
I  have  the  honor  to  be,  A^c, 

WM.  WIRT- 

To  the  President  op  the  Unftbd  States. 


SURRENDER  OF  A  MIDSHIPMAN  TO  A  OTATB  AUTHORITY, 

Althoug'h  there  is  no  act  of  CongretB  authorizing-  a  call  by  a  goTemoribr  the 
surrender  of  a  midshipman  charged  with  having  broken  the  peace  of  a  State, 
nor  any  law  authorizing  an  arrest  by  the  Executive  with  a  view  to  a  forcible 
surrender  of  him  for  the  purposes  of  trial,  it  is  important  that  the  accused 
should  surrender  himself,  and  that  an  order  from  the  Navy  Departmmit  be 
given. 

Office  of  the  Attorney  General, 

October  20,  1818. 

Sir:  I  have  considered  the  case  of  Midshipman  Childs;  the 
papers  relative  to  which  were  handed  me  a  few  days  back  by 
Mr.  Homans,  of  the  Navy  Department,  by  your  desire. 

I  have  not  been  able  to  find  any  act  of  Congress  which  au- 
thorizes the  call  now  made  by  the  governor  of  Georgia  for  the 
surrender  of  Mr.  Childs  for  the  purpose  of  taking  his  trial  in 
Georgia  for  an  alleged  breach  of  the  peace  of  that  State;  nor 
any  law  which  authorizes  an  arrest  of  the  person  of  Mr.  Childs 
by  order  of  the  Navy  Department,  or  of  the  President,  with  a 
view  to  the  forcible  surrender  of  him  to  the  State  authorities 
for  the  purpose  aforesaid.  Nevertheless,  the  respect  due  to  the 
civil  authorities  and  laws  of  the  States,  and  the  great  import- 
ance of  inculcating  on  the  officers  of  the  navy  the  principle 
that  the  public  service  in  which  they  are  engaged  gives  them 
no  authority  to  violate  the  civil  laws  of  the  States,  and  will 
afford  them  no  protection  against  the  consequences  of  such  vio- 
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lation^  make  it  desirable  that  Mr«  Chiids  should  surrender 
himself  io  the  State  authority  of  Georgia  for  the  purpose  of 
taking  his  trial;  to  which  end  I  would  advise  that  an  order  from 
the  Navy  Department  be  given  him.  If  he  should  judge  it 
important  to  his  defence  gainst  the  alleged  breach  of  the  peace y 
that  any  penons  belonging  to  the  ship  should  accompany  him 
as  witnesses^  it  would  be  but  an  act  of  justice  to  him  that  they 
also  should  be  (Hrdered  on* 

Bttt  before  an  order  should  be  issued  either  to  him  or  them^ 
the  convenience  of  the  public  service  requires  that  we  should 
know  at  what  time  his  trisil  will  come  on*  An  indictment  for 
a  breach  of  the  peace  may  be  found  against  him  in  his  absence. 
If  this  has  been  done,  (as  we  nuty  presume  it  has,)  the  gov- 
ernor of  Georgia  will  be  able  to  inform  the  Navy  Department 
at  what  time  Mr.  Chiids  must  go  on  to  meet  his  trial;  and' 
the  order  should  direct  the  attendance  of  himself,  and  any  of 
the  sbip^s  crew  whom  he  may  allege  to  be  material  witnesses 
in  Ills  defence,  in  full  tim^  not  only  to  meet  the  trial,  but,  if  he 
thinks  it  necessary^  in  time  also  to  summon  any  witnesses  in 
Georgia  whom  he  may  deem  necessary. 

The  papers  handed  me  by  Mr.  Homans  are  herewith  returned. 

[WM.  WIRT.J 

To  the  Pbbsidbnt  of  the  United  States. 


CASE  OP  THE  PEACOCK— UABULITY  OP  THE  UNITED  OTATES. 

Where  the  Cliiartermiuiter  General  had  entered  into  an  agreement  with  an  indi- 
vidual to  pay  him  tStOOO  lor  a  vessel  upon  condition  that  the  latter  should 
delirer  her  in  good  order  at  the  mouth  of  the  Apalachicola  by  a  specified  time* 
and  the  latter  agreed  to  do  so,  "  dangers  of  the  sea,  or  being  prevented  by  an 
enemy,  excepted,"  yet  failed  to  dehver  her  in  time;  but  under  a  division  order 
from  Genera]  Jackson,  directing  the  duartermaster  General  to  purchase  the 
vessel  '<  if  to  be  had  at  cost  here,*'  he  took  possession  of  her  without  any  con- 
sultation with  the  owner  or  agent,  and  sent  her  up  the  river  with  supplies  for 
the  army — DsciDRDt,  that,  by  virtue  of  the  conversion,  the  United  States  ought 
to  pay  tor  her,  not  the  stipulated  price,  but  qy^aniumvaltbalU 

Office  op  the  Attorney  General, 
October  20, 1818. 
Sir:  I  have,  in  conformity  with  yonr  request,  considered  the 
daim  of  Mr.  John  Rogers  for  the  stipulated  price  of  the  barge 
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Peacock,  under  articles  of  agreement  between  that,  gentleman 
and  Colonel  Gibson,  Quartermaster  General  of  the  army,  under 
the  command  of  General  Jackson. 

The  first  question  is:  Whether,  by  these  articles,  the  sale 
of  the  Peacock  for  $8,000  was  an  absolute  sale  at  New  Or- 
leans, on  the  day  of  the  date  of  the  articles,  (to  wit,  the  14th 
February,  1818,)  with  a  covenant  annexed,  on  the  part  of  Mr. 
Rogers,  that  he  would  deliver  the  barge,  complete  and  in  good 
order,  at  the  mouth  of  the  Apalachicola,  on  or  before  the  28th 
day  of  the  same  month,  ^<  the  dangers  of  the  isea,  or  being 
prevented  by  an  enemy,  excepted?'^  Because,  if  this  be  the 
pature  of  the  contract,  I  should  consider  it  as  resting  on  the 
principle  so  often  decided  in  regard  to  bills  of  lading.  The 
master  of  a  ship  stipulates,  by  his  bill  of  lading,  to  deliver  a 
quantity  of  goods  at  a  given  port,  <<  in  like  good  order  and 
condition*'  as  he  received  them,  ^Mhe  perils  of  the  sea  ex- 
cepted." It  has  been  repeatedly  decided,  that,  if  the  goods  be 
delivered  not  in  like  good  order  and  condition,  but  damaged  by 
the  perils  of  the  sea,  without  any  de&ult  on  t^^e  part  of  the  mas- 
ter, the  master  is  not  liable  to  an  action  for  damages  on  thi9 
stipulation,  because  the  damage  was  done  by  the  perils  of  the 
seaj  as  to  which  the  shipper,  by  the  terms  of  the  stipulation^ 
undertook  to  become  the  insurer^  and  had  expressly  absolved 
the  master  from  any  kind  of  responsibility  for  a  damage  pro- 
ceeding from  that  cause.  In  such  a  case,  therefore,  although 
the  owner  is  liable  for  the  stipulated  freight,  he  has  no  offset 
or  claim  on  the  master  for  the  damage  done  to  the  goods.. 

So  here,  if  the  undertaking  on  the  part  of  Mr.  Rogers  to 
deliver  the  barge  at  the  time  and  place  appointed  was  aa  un- 
dertaking separate  from  the  contract  of  sale,  (the  sale  being 
absolute  at  New  Orleans  on  thedate of  the  agreement,)  Ishould 
consider  the  failure  to  deliver  the  barge  as  not  affecting  the  sale 
in  any  manner  whatever;  nor  as  subjecting  Mr.  Rogers  to  airy 
claim  of  damages  for  the  failure  to  delivery  because  I  under- 
stand it  to  be  admitted  that  this  failure  proceeded  from  the 
dangers  of  the  seas,  which  form  an  express  exception  to  the 
stipulation  of  delivery  at  the  appointed  time  and  place.  On 
this  hypothesis,  therefore,  I  should  consider  Mr.  Rogers  as  en- 
tided  to  the  $8,000^  without  any  liability  for  such  failure  to 
deliver* 
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If>  OD  the  contrary,  the  sale  was  not  an  absolute  sale  at  New 
Orleans,  on  the  date  of  the  contract,  but  was  a  conditional  sale, 
made  exi»res^y  to  depend  on  the  precedent  condition  of  the  de« 
livery  of  the  barge  at  the  time  and  place  appointed:  then>  un^ 
less  such  delivery  took  place  according  to  the  stipulations,  the 
contract  was  void;  and  Mr.  Rogers  c^n  claim  nothing  under  it, 
by  virtue  of  any  subsequent  readiness  or  offer  to  deliver. 

This  makes  it  necessary  to  examine  the  articles  of  agree* 
ment  themselves,  and  to  ascertain  the  true  ch^o'acter  of  the 
contract.  The  ardctes  begin  (without  saying  anything  about 
«  sate)  with  an  engagementon  the  part  of  Mr.  Rogers  to  deliver 
the  barge  '^on  or  before  the  28th  February,  at  the  mouth  ^f 
the  Apalachtcola  river ;  the  iiangers  of  the  sea^  or  being  pre- 
vented  bf  an  enemy y  excepted. ' '  But  for  the  words  underscored^ 
Mr.  Rogers  would  have  been  liable  to  an  action  of  damages  if 
he  had  failed  to  make  the  delivery,  by  whatever  cause  prevent- 
ed; so  that  the  only  effect  of  the  underecored  words  is  to  exempt 
him  from  this  action,  if  the  failure  proceeded  flrom  either  of  the 
eausea  specified  .£^d  excepted  from  his  undertaking.  Then, 
alter  another  stipulation  on  the  part  of  Mr.  Rogers  as  to  the 
order  and  condition  in  which  the  vessel  should  be  delivered, 
her  anchors,  cables,  and  other  equipments,  the  articles  of  agree- 
meilt  proceed  to  state  the  only  stipulation  which  exists  on  the 
part  of  the  Quartermaster  General;  that  stipulation  is  in  the 
following  words:  '<  The  said  Colonel  Qeorge  Gibson,  Quarter- 
master  General,  for  and  on  behalf  of  the  United  States,  doth 
stipulace  and  agree,  ^n  condition  of  the  deKvery  of  the  aaid 
barge  at  the  time  and  place^  and  in  the  condition  aforesaid,  to 
pay  to  the  said  John  Rogers,  his  heirs,  d&c,  the  sum  of  eight 
thousand  dollars."  Nothing  can  be  clearer  than  that  the  de- 
livery at  the  time  and  place  is  an  express  condition  precedent  to 
the  obligation  to  pay  the  $8,000;  and  that,  if  the  United  Stated 
were  suable,  Mr.  Rogers  could  not  have  maintained  an  action 
for  the  price  on  the  contract,  without  averring  in  his  declaration 
and  proving  his  performanre  <f  this  precadeTU  condition. 

But  there  were  subsequent  proceedings  in  this  case,  which 
present  it  in  a  new  aspect,  and  demand  a  further  opinion. 
Although  the  United  States  were  not  bound,  according  to  the 
fojDegoing  opinion^  to  have  received  the  barge,  because  she  was 
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not  deli?ered  according  to  the  agreement;  yet  it  seems  thatj  on 
the  6th  of  May  following^  General  Jackson  issued  a  division 
order^  whereby  CoL  Gibson  was  directed  to  purchase  the  barge 
for  the  United  States,  if  to  be  had  at^ost  here.  Col.  Gihson 
states,  that,  as  Mr.  Rogers  had  no  audiorized  agent  present,  he 
could  not  make  the  porchafie  as  directed;  but  that,  neverthe- 
less, under  this  ord^,  he  took  possession  of  the  barge,  loaded 
her,  and  sent  her  up  the  river  with  supplies  for  the  army. 
This  act  was  not  authorized  by  the  terms  of  the  order  under 
which  Col.  Gibson  acted;  and  is  to  find  its  justification,  I  pre- 
sume, in  the  emergency  of  the  case  and  the  piessing  necessi* 
ties  of  the  armyp  The  contract,  however,  being  at  an  end  by 
the  failure  on  the  part  of  Mr.  Rogers  to  deliver  the  barge  ac- 
cording to  his  stipulation,  the  property  in  the  barge  was  his, 
and  not  the  property  of  the  United  States.  GSen.  Jackson,  in 
his  order,  oontemplates  the  property  as  Mr.  Rogers's,  and, 
therefore,  as  being  the  subject  of  a  new  contract;  such  new 
contract,  however,  could  not  be  made  witbaut  the  assent  of 
both  parties.  I4onot  think  that  the  possession  th us  ^  taken 
was  a  waiver  of  the  failure  to  deliver,  and  therefore  restored 
the  original  contract;  but  it  was  the  seizure  of  the  property  of 
another  for  public  piurposes,  and  this  act  entitled  the  owner  t» 
the  value  of  the  property  thus  seized;  not  to  its  first  cost,  but 
te  its  value;  and  not  to  its  value  at  New  Orleans,  but  its  cost 
and  value  to  the  owner,  and  its  value  to  the  United  States,  ai 
tie  plaee  at  which  it  was  seized.  Its  t^ost  and  value  to  the 
owner  was  the  price  which  it  would  have  brought  at  New 
Orleans,  with  the  expense  and  hazard  superadded  of  bringing 
it  from  New  Orleaas  to  the  mouth  of  the  Apalachicola;  and  its 
value  to  the  United  States  was  the  price  which  they  would  have 
had  to  pay  for  such  a  barge  so  equipped,  delivered  at  the  mouth 
of  the  Apalachicoia.  This,  1  thuik,  would  be  taken  by  a  jury 
as  the  fiiir  criterion  of  the  value  in  an  action  between  indi- 
viduals, founded  on  ^quantum  vakbat;  and  they  would  directly 
look  to  the  stipulation  between  the  parties  as  fixing  the  meas* 
uiB  of  the  damages.  The  certificate  of  Lieut.  Col.  Trimble, 
annexed  to  the  Qontract,  proves  that  that  contract  was  made 
on  the  best  terms  on  which  such  a  barge  could  be  procured  to 
be  sent  from  New  Orleans  to  Apalachicola;  and  CoL  Gibson^ 
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the  contractiag  9gent  of  the  Uoited  States,  declares  that  the 
price  was  ^l^OOO  cheaper  than  he  could  have  i»t>cured  such  a 
baj^e  to  be  delivered  at  the  same  point. 

I  am,  therefore,  of  the  opiaion,  that,  if  the  United  States 
WCTe  suable^  the  verdict  of  a  jury  would  rightfiiUy  be  for  $8,000; 
and  such,  in  my  opinion,  is  the  sentence  of  the  law. 

WM.  WIRT. 

To  the  SecBETART  of  War. 


THE  CASE  OP  THE  FOURTH-OP-JULY  PRIVATEER. 

Instroetions  to  the  diatrict  attorney  for  the  United  States,  at  Baltimore,  concern- 
ing the  Foarth-of-July  privateer  from  La  PUfta,  whose  separate  existence  haa 
.not  been  acknowledg^ed  by  the  executive  branch  of  the  government,  advisin§^ 
indictments  against  the  captain  and  crew  as  pirates;  also  under  the  act  of  1794; 
and  also  under  the  act  of  1817. 

Attorhby  Gsneral^s  Office, 

November  6, 1818. 

D£AR  Sir:  I  have  been  deliberating,  as  well  as  I  could,  on 
the  oourae  of  proeecutioa  which  should  be  adopted  against  the ' 
owners,  captain,  and  prew  of  the  Fourth-ofJuly  privateer;  and, 
according  to  the  request  contained  in  your  first  letter,  will  now 
giro  you  my  opinion  on  that  course. 

First:  I  would  indict  the  captain  and  ciew  as  pirates,  under 
the  original  act  of  Congress,  which  defines  piracy.  The  pris- 
on's will  defend  themselves  under  the  commission  of  Artigas. 
I  would  object  to  that  commission  going  before  the  jury  as  evi* 
denca^  on  the  ground  that  it  is  not  the  commission  of  a  sov- 
ereign recognised  by  our  government.  In  the  case  of  the 
Romp  J  in  Richmond,  the  chief  justice  decided  that  a  maritime 
commission,  signed  by  the  sovereign  authority  of  the  province 
of  La  Plata,  furnished  no  justification  to  the  crew  of  that  ves^ 
sel,  because  the  court  could  not  take  notice  of  La  Plata  as  a 
sovereignty  until  recognised  by  our  government,  and,  conse- 
quently, could  not  take  notice  of  a  commission  purporting  to 
be  issued  Under  the  separate  authority  of  that  province;  that, 
in  the  view  of  the  court,  La  Plata  must  be  considered  as  a  de* 
pendence  of  the  Spanish  crown »  until  its  separate  existence  as 
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a  nation  had  been  acknowledged  by  the  executive  branch  of  the 
government.  In  reply  to  this,  they  will  quote  the  decision  of 
the  Supreme  Court  in  the  case  of  Palmer,  (2  Wheaton,  634, 
636;)  and  they  will  insist  upon  the  correspondence  of  Mr.  Mon- 
roe, when  Secretary  of  State,  with  Don  Onis,  as  well  as  the 
President's  message  at  the  opening  of  the  la^  session  of  Con* 
gress,  to  prove  the  admission  of  the  government  that  the  South 
American  colonies  are  to  be  considered  as  in  a  state  of  civil 
war.  On  this  limited  recognition  they  will  claim  for  Artigas 
the  rights  laid  down  in  Pabner's  case  qud  supra — that  is,  all 
the  rights  which  war  authorizes;  and  they  will  insist,  under 
that  opinion,  ^^  that  persons  and  vessels  employed  in  the  ser- 
vice of  the  self-created  government  must  be  permitted  to  prove 
the  fact  of  their  being  actually  employed  in  such  service  by 
the  same  testimony  which  would  be  sufficient  to  prove  that 
such  vessel  or  person  was  employed  in  the  service  of  an  ucknowl' 
edged  state ;^^  that  although,  under  that  opinion,  *'  the  seal  of 
such  unacknowledged  government  cannot  be  admitted  to  prove 
itself,"  yet  that  "  it  may  be  proved  by  such  testimony  as  the 
nature  of  the  case  admits;"  and  that  <'  the  fiict  that  such  ves* 
sel  or  person  is  so  employed  may  be  proved  without  producing 
the  seal."    To  this  there  are  two  answers: 

1.  That  the  correspondence  with  De  Onis,  and  the  mes- 
sage, are  not  pointed  at  Artigas.  They  are  to  be  considered  in 
reference  to  the  subject-matter,  which  alluded  to  a  complaint 
of  the  Spanish  minister  touching  the  admission  of  Buenos 
Ayrean  privateers  into  our  ports.  The  section  of  country  which 
Artigas  holds  is  claimed  by  Portugal.  This  war  is  with  the 
King  of  Portugal.  The  system  of  colonial  government  adopted 
by  the  two  monarchies  is  alleged  to  be  very  different:  that  of 
Spain,  oppressive  to  the  colonists  in  an  extreme  degree;  that  of 
Portugal,  comparatively  liberal.  According  to  the  writers  on 
the  laws  of  nations,  the  course  which  a  neutral  holds  in  such 
tvars  is  of\en  directed  by  its  sense  of  the  justice  of  one  side  of 
the  cause  or  the  other;  and,  according  to  this  s^ense,  it  relaxes 
at  pleasure  the  rigor  of  its  neutrality«-still,  however,  keeping 
within  the  neutral  pale.  According  to  those  writers,  a  recog- 
nition of  the  independence  of  a  revolted  colony  by  a  neutral  is 
no  cause  of  war  to  the  parent  nation,  provided  the  revolted 
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colony  be  in  actual  and  exclusiye  possession  of  its  teiritory  and 
government.  According  to  these  principles,  our  government 
might  recognise  the  government  of  Buenos  Ayres^witbont  giv* 
ing  just  cause  of  war  to  Spaing  but  if  the  Banda  Orientale/  as 
Portugal  contends,  is  a  separate  territory,  belonging  to  a  dis* 
tinct  sovereign,  such  recognition  of  Buenos  Ayres  would  not 
extend  to  that;  because  the  American  government  may  perceive 
a  justice  in  the  one  conflict  which  it  does  not  in  the  other. 

On  the  same  principle,  the  recognition  of  a  civil  war  in 
Buenos  Ayres,  a  Spanish  colony,  would  not  by  any  means  carry 
along  with  it,  as  a  consequence,  the  recognition  of  a  civil  war 
even  in  a  Portuguese  colony.  You  will  not  understand  me 
as  speaking  in  the  name  of  the  government  of  the  United  States, 
as  to  its  seeing  any  difference  in  fact  between  the  cases  of 
Peurrydon  and  Artigas.  I  have  no  authority  for  making  any 
such  declaration.  I  speak  only  of  the  inference  of  fact  which 
may  or  not  be  fairly  deduced  from  the  correspondence  and  mes- 
sage in  question.  Those  who  rely  on  them  as  establishing 
the  admission  that  a  civil  war  exists  between  Artigas  and  Por- 
tugal must  show  that  admission  on  the  face  of  those  docu- 
ments; and  cannot,  for  the  reasons  I  have  given,  infer  argu- 
mentatively ,  by  reasoning  from  the  one  case  to  the  other.  If  the 
prisoners  fail  in  showing  that  our  government  had  admitted  the 
existence  of  a  civil  war  between  Artigas  and  Portugal,  then  the 
principles  laid  down  in  Palmer's  case,  qua  supra,  can  have  no 
application  to  the  case  at  bar;  aiKl  this  case  will  revert  to  the 
principles  established  by  the  chief  justice  in  the  case  of  the 
Romp. 

2.  But  suppose  it  to  be  taken  as  admitted  by  the  govern- 
ment that  a  civil  war  does  exist  between  AYtigas  and  Portugal: 
does  it  follow  that  the  citizens  of  the  United  States  may  parti- 
cipate in  that  war?  The  Supreme  Court  have  not  said  that 
Palmer  was  not  expressly  indicted  as  a  citizen  of  the  United 
States,  nor  is  the  vessel  charged  as  being  United  States  prop- 
erty;  and  the  principles  laid  down  by  the  court  are  to  be  taken 
secundum  rem  judicatam,  and  not  to  be  extended  to  another 
case.  If  the  Banda  Orientale  is  to  be  considered  as  part  of  the 
province  of  La  Plata,  and,  consequently,  as  belonging  to  Spain, 
the  fourteenth  article  of  our  treaty  with  Spain  makes  the  case 
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at  bar  a  case  of  piracy^  (see  that  article;)  and  whatever  rights 
of  war  Artigas  may  have,  on  tha  groundl  of  his  being  engaged 
in  a  civil  war,  the  citizens  of  the  United  States  cannot  mingle 
in  that  war,  on  this  hypothesis,  without  being  guilty  of  piracy. 
(See  what  Yattel  says,  book  3,  chapter  2,  section  15,  as  to  en- 
listing troops  in  a  foreign  nation.) 

As  a  branch  of  this  opinion,  the  owners,  &c.,  ought  to  be 
indicted  as  accessories  to  the  piracy,  under  the  ninth  and  tenth 
sections  of  the  act  of  1790 — "  An  act  for  the  punishment  of 
certain  crimes  against  the  United  States." 

Secondly:  I  would  indict  them  under  the  act  of  1794—^'  An 
act  in  addition  to  the  act  for  the  punishment  of  certain  crimes 
against  the  United  States,'Maying  a  separate  count  under  every 
section  where  the  facts  will  wairant  it.  The  defence  here  will 
be,  that  Artigas  is  neither  a  foreign  princey  nor  his  province 
a  state,  according  to  the  decision  in  Gelston  vs.  Hoyt.  But  as 
the  previous  prosecution  for  piracy  can  fail  only  on  the  ground 
that  he  is  a  prince^  and  his  government  that  of  a  state,  (under 
the  decision  in  Palmer's  case,  and  by  our  government's  recog- 
nition of  a  civil  war,)  the  prisoners  will  have  taken  this  ground 
from  under  themselves.  Artigas  and  his  province  art  either  a 
forei^  prince  and  state,  or  they  are  not:  if  they  are,  the  indict- 
ment will  lie  under  the  act  of  1794;  if  they  are  not,  the  indict- 
ment for  piracy  will  lie  under  the  act  of  1790. 

There  seems  to  me  no  possibQity  of  escaping  this  dilemma 
but  by  splitting  the  hair,  and  saying  they  are  so  far  a  foreign 
prince  and  state  as  to  excuse  the  prisoners  from  piracy,  but 
yet  not  so  far  as  to  subject  them  under  the  act  of  1794.  In 
the  case  of  Gelston  and  Hoyt,  the  alleged  princes  and  states 
Vere  Petion  and  Christophe,  and  St.  Domingo.  Oiu-  govern- 
ment had  never  acknowledged  these  sovereignties,  not  even  by 
the  recognition  of  a  civil  war  either  between  themselves  or  their 
parent  coantries;  so  that  inference  can  be  drawn  from  that 
case  to  this,  if  the  court  shall  have  previously  excused  the 
piracy  on  the  ground  of  our  recognition  of  a  civil  war.  This 
simple  recognition  in  Palmer's  case  was  considered  and  decided 
as  placing  the  belligerents  on  the  same  footing,  for  the  pur- 
poses of  war,  as  if  they  had  been  both  regularly  recognised 
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sovereigns — ^an  effect  which  would  certataly  bring  the  act  of 
1794  to  bear  directly  on  the  case. 

Thirdly:  1  would  indict  them  under  the  act  of  181T.  As 
to  the  facts  under  this  act^  jrou  have,  I  understand,  only  a 
single  witness;  but  that  there  is  in  expectation  a  further  proof. 
The  grand  jury,  I  presume,  would  not  hesitate  to  find  a  bill 
on  the  testimony  of  this  single  witness;  and  if  you  think  it 
unsafe  to  go  into  his  trial  on  the  evidence  of  this  single  witness^ 
the  court  would,  I  presume,  indulge  you  in  a  continuance 
Until  the  next  term. 

WM.  WIRT. 

Elias  Glenn,  Esq.^ 

District  Attorney  for  the  United  States^  Baltimore, 


DtrriES  OP  ATTCniNEY  GENERAL— FRAUDS  ON  THE  TREASURY. 

It  is  the  duty  of  the  Attorney  Geoeral  to  give  his  advice  on  questions  of  law 
only  when  required  by  the  President  and  heads  of  departments;  not  to  inves- 
tigate the  truth  of  any  allegation  of  &  fraudulent  collusion  to  obtain  money 
from  the  treasury. 

The  Unked  States  may  recover  back  money  fraudulently  obtained  (torn  the 
treasury,  upon  making  out  a  case  to  the  satisfaction  of  a  jury. 

AtTORNEY  General's  Office, 

December  22, 1818. 

Sir:  About  the  close  of  the  last  session  of  Congress,  a  latge 
mass  of  documents  was  lodged  in  this  office,  acconipoiued  by 
the  following  order  of  the  House  of  Representatives: 

<<  Ordered^  That  all  the  accounts  and  papejrs  in  the  pos- 
session of  the  Clerk  of  this  House,  in  relation  to  the  accounts 
of  James  Thomas,  a  quartermaster  general  in  the  army  during 
the  late  war,  be  referred  to  the  Attorney  General  of  the  United 
States." 

The  purpose  for  which  this  reference  was  made  not  being 
specified  by  the  order  itself,  it  was  natural  to  suppose  that  it 
pointed  to  the  performance  of  some  known  duty  attached  to  the 
office  of  Attorney  General,  which  would  be  readily  discovered 
by  adverting  to  the  laws  that  designate  the  duties  of  that  office. 
But  among  those  duties  there  is  no  one  that  bears  any  relation 
to  this  order  of  tlie  House  of  Representatives,  or  can  help  me 
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to  an  understanding  of  the  service  which  is  expected  at  my 
hands.  The  act  of  1789,  which  createis  the  office  of  Attorney 
General,  enumerates  the  duties  of  that  officer  in  the  following 
terms:  ^' whose  duty  it  shall  be  to  prosecute  and  conduct  all 
suits  in  the  Supreme  Courts  in  which  the  United  States  shall 
be  concerned,  and  to  give  his  adviceand  opinion. upon  ques- 
tioDS  of  law,  when  required  by  the  President  ^f  the  UnUed 
States f  or  when  requested  by  the  heads  efany  09ie  of  the  cfo- 
pattments.^^  A  subsequent  act  makes  the  Attorney  General  ex 
officio  a  commissioner  of  the  sinking  fund;  and  these  two  acts 
comprise  the  whole  catalogue  of  his  duties  as  they  are  desig- 
nated by  law.  Neither  the  order  nor  the  lAws,  therefore,  afford 
any  explanation  of  the  object  with  which  this  reference  has 
been  made;  and  my  predecessors  having  left  no  trace  of  any 
official  practice  in  aid  of  the  law  which  could  furnish  a  clew 
to  that,  object,  I  hope  I  shall  be  excused  if  I  err  in  considering 
the  reference  as  having  been  made  to  me  as  the  law  officer  of  the 
government y  and,  consequently,  that  nothing  more  is  expected 
of  me  than  the  expression  of  my  opinion  as  to  the  law  arising 
on  the  case. 

It  is  to  be  collected  from  the  documents  in  this  case,  that 
James  Thomas,  a  quartermaster  general  in  the  service  of  the 
United  States,  is  charged  with  having  drawn  from  the  public 
treasury  divers  large  sums  of  money,  by  a  fraudulent  collusion 
between  hiniseif  and  a  certain  Michael  T.  Simpson,  by  means 
of  which  collusion  he  was  enabled  to  impose  on  the  accounting 
officers  of  the  government,  and  to  obtain  a  false  balance  to  be 
struck  in  his  favor.  To  decide  upon  the  truth  of  this  allegation 
is  out  of  my  province;  it  belongs  to  a  different  department; 
but,  assuming  it  to  be  true,  it  is,  in  my  opinion,  very  clear  that 
the  United  States  may  maintain  an  action  against  James  Thomas 
before  the  courts  of  the  United  States,  for  the  purpose  of  recov- 
ering back  the  money  thus  fraudulently  obtained;  and  that,  if 
they  make  out  the  fact  to  the  satisfection  of  a  jury,  they  will 
unquestionably  recover  it  back. 

There  is  no  act  of  Congress  which  subjects  the  quarter- 
master to  a  criminal  prosecution  jfbr  such  a  fraud  as  this  is 
alleged  to  have  been.  The  act  of  the  28th  March,  18J2,  "  to 
establish  a  quartermaster's  department,  and  for  other  purposes/' 
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by  its  sixth  section,  subjected  the  quartermaster  to  fine  and 
imprisonment  on  conviction  of  taking,  or  applying  to  his  own 
use,  any  emolument  or  gain,  for  negotiating  or  transactkg  any 
business  in  his  department,  other  than  such  as  should  be  allow- 
ed by  law;  but  this  section  is  expressly  repealed  by  the  act 
amendatory  of  the  former,  passed  on  the  22d  May,  1812. 
(See  the  4th  vol.  Laws  United  States^  new  edition,  pages  397 
and  34T.) 

This  remedy,. therefore,  if  the  facts  be  made  out,  is  by  an 
action  at  law  against  Thomas,  and  his  sureties  on  his  bond, 
as  quartermaster,  so  far  as  the  penalty  of  that  bond  will  extend  ^ 
and  against  Thomas  singly,  by  an  action  on  the  case  for  the 
residue. 

The  documents  accompanying  the  order  of  the  House  6f 
Representatires  will  be  returned  herewith  to  the  Clerk  of  that 
House. 

I  have  the  honor  to  be,  &.c., 

WM.  WIRT. 

To  the  Speaker  of  the  Home  o^  RepresentcUives. 


CLAIM  FOR  DAMAGE  BY  FIRE.  . 

When  the  British  invaded  Castioe,  the  commander  of  the  tJniled  States  ship 
Adanw,  then  lying  in  that  port,  burnt  her,  to  prevent  her  from  faltiog  into- 
the  hands  of  the  enemy;  the  fire  communicated  with  a  neighboring  warehouse, 
in  which  there  was  valuable  property  destroyed,  for  which  a  claim  is  made 
against  the  government:  dkcided,  that  the  destruction  was  one  of  those  casual- 
ties of  war  resulting  from  exposure. — (See  Raymond's  Reports,  423,  467; 
1  Salk.,  19;  Mod.  Rep.,  151.) 

Attorney  General's  Office, 
January  8,  1819. 
Sir  :  I  regret  that  my  ofStial  duties  have  not  permitted  me  to 
attend  sooner  to  the  claim  of  Messrs.  Caze  &.  Richaud,  on 
which  you  have  asked  my  opinion.  The  case  I  understand 
to  be  this :  1/^hen  the  British  invaded  Castine  in  the  autumn 
of  1814,  Captain  Morris,  commander  of  the  United  States  ship 
Adams,  then  lying  in  that  port,  burnt  her,  in  order  to  prevent 
her  from  falUng  into  the  hands  of  the  enemy;  the  fire  was  com- 
municated from  the  ship  to  a  neighboring  warehouse,  in  which 
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the  petitioners  had  valuable  property  stored,  which'  was  thus 
destroyed ;  and  for  the  value  of  |;his  property  the  present  claim 
is  advanced.  The  question  you  ask  is  this:  "Suppose  the 
burning  to  havfe  been  necessary  td  effect  a  legitimate  national 
object;  can  the  iiability  for  consequential  damages  to  an  indi- 
vidual be  avoided  at  law?" 

It  is  extremely  difficult  to  hung  a  question  like  this  to  any 
known  legal  standard.  All  the  cases  of  consequential  damages 
furnished  by  the  books,  have  been  cases  involving  none  but 
individual  interests  on  the  one  hand  or  the  other,  and  nevet 
complicated  with  any  great  considerations  of  public  war  or 
national  defence.  Were  it  possible  to  regard  this  as  a  question 
purely  individual^  there  would  be  no  difficulty  in  deciding  it; 
fbr  among  individuals  it  has  long  since  been  settled — 

1.  That  though  a  man  do  a  lawful  thing,  yet,  if  any  damage 
thereby  befal  another,  he  shall  answer,  if  he  could  have  avoided 
it;  and  that  this  principle  holds  in  all  civil  cases.  (See  Sir 
Thomas  Raymond's  Reports,  422-.'3,  and  467-'8.) 

2.  That  to  bring  a  man  within  the  protection  of  inability  to 
avoid  the  damage,  it  must  appear  that  the  lawful  act  which 
produced  it  was  not  of  a  nature  to  have  threatened  the  conse* 
quential  damage  so  imminently,  but  that  it  might  have  been 
avoided  by  proper  care  on  the  part  of  the  defendant.  Thus,  it 
is  a  aecessary  part  of  husbandry,  in  some  countries,  4q  have 
fire  in  the  grounds;  and  it  is  perfectly  lawful  to  have  it.  But 
the  husbandman  must  at  his  peril  take  care  that  the  fire  so  , 
made  shall  not,  through  his  neglect,  injure  his  neighbor;  for 
if  it  do,  he  shall  answer.  If,  however,  a  violent  and  sudden 
tempest  arise  after  the  fire  shall  have  been  kindled,  and,  in  spite 
of  the  husbandman's  resistance,  carry  the  fire  into  his  neigh- 
bor's lands,  this  shall  excuse  him.  (I  Lord  Raymond,  264; 
1  Salk.  13  and  12;  Mod.  Rep,  1610 

3.  If  a  man  cannot  use  his  property  in  any  given  way  with- 
out inevitable  injury  to  that  of  his  neighbor,  it  is  not  lawful  in 
him  to  make  that  use  of  it;  and  if  he  do,  he  shall  answer  the 
damage;  because,  being  the  inevifabk  consequence  of  his  act, 
he  will  be  considered  as  having  intended  it,  add  therefore  as 
being  reaponsible  for  it.  This  proceeds  on  the  well-known 
maxim  of  the  laW;  $ic  utere  tuo  ui  mlienum  iwm  l(Bda9.    The 
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obstruction  of  ancient  lights,  the  diversion  of  ancient  water- 
courses^ &c.,  are  ilhistrations  of  this  maxini. 

Whether  these  principles  would,  if  fi;<ciffered  to  apply,  decide 
an  action  brought  by  the  petitioners  against  Captain  Morris, 
would  depend  on  the  particular  circumstances  of  the  ease, 
which  are  not  detailed  by  the  petitioik  For  example:  I .  Could 
Captain  Morris  have  avoided  this  damage  by  proper  care  on 
his  part?  2d.  Was  the  ship  Adams  fired  when  she  was  at  a 
safe  distance  from  the  warehouse?  and  was  she  carried  thither 
by  a  sudden  and  unexpected  storm  or  wind,  which  could  not  • 
have  been  resisted?  3.  Or  was  the  ship  so  near  the  warehouse, 
when  fired,  that  tlie  communication  of  the  fire  to  the  warehouse 
was  an  inevitable  consequence  of  thai  measure  ?  If  the  &cts 
of  the  case  would  answer  the  first  and  last  of  these  questions 
affirmatively.  Captain  Morris  would  be  condemned  to  answer 
the  damages,  by  the  principles  which  have  been  stated.  If, 
on.  the  other  hand,  the  facts  would  answer  those  questions 
negatively,  or  the  aecomd  question  affirmatively,  he  would  be 
discharged. 

These  principles,  however,  are  made  for  peace;  in  war,  there 
is  another  maxim,  which  silences  every  other — acUus  populi 
tuprema  lex.  If,  therefore,  the  measure  was  one  which  the 
interests  of  the  whole  community  called  fer,  the  officer  who 
performed  it  could  not,  I  think,  be  condemned  to  answer  the 
individual  damage,  unless  his  neglect  in  performing  it  was 
gross  indeed. 

How  fer  the  people,  for  whose  benefit  the  ship  was  fired, 
ought  to  feel  themselves  bound  to  answer  for  this  consequen- 
tial damage,  is  a  question  which  our  law  books  do  not  enable 
us  to  answer.  It  is,  indeed,  a  fundamental  principle  of  the 
social  compact,  that  individual  property  shall  not  be  taken  for 
the  public  good,  without  compensation  from  the  individual 
from  whom  it  is  taken;  but  this  proceede  upon  the  consideration 
that  the  puWic  have  derived  an  advantage  from  the  use  of  the 
property,  which  it  ought  to  requite;  or,  in  other  words,  that  all 
the  members  of  the  community  are  bound  only  to  contribute 
equally  to  the  public  good;  and  that  he  who  has  been  com- 
pelled to  contribute  more  than  his  fair  proportion  shall  be  re* 
stored  to  the  footing  of  equality  by  reimbursement.  This  is  the 
17 
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basis  of  the  writ  of  ad  quod  damnum^  where,  in  time  of  peace, 
individual  property  is  condemned  for  the  public  good:  it  is  the 
basis,  too>  of  those  laws  which,  at  the  close  of  the  late  war^ 
provided  a  compensation  to  individuals  for  property  lost,  cap- 
tured, or  destroyed  by  the  enemy,  v>hile  in  tlie  military  service 
of  the  United  States.  Th«  claim  of  Messrs.  Caze  &  Richaud 
seems  to  go  a  step  beyond  these  principles.  Their  property  was 
not  taken  for  the  public  service;  the  public  derived  no  benefit 
from  the  use  of  it;  they  had  no  use  of  it.  Its  destruction  seems 
•to  me  to  have  been  one  of  those  casualties  of  war,  which  place 
them  on  no  higher  ground  than  the  hundreds  (perhaps  thou- 
sands) of  individuals  along  the  shores  of  our  bays  and  rivers, 
who  (like  the  warehouse  and  sails  ih  the  present  case)  were 
ruined  by  the  mere  circumstance  of  their  greater  exposure  to 
the  calamities  of  war.  * 

I  am,  &c.y 

WM.  WIRT. 
To  the  Chairman  of  the  Committee  of  Claims. 


UNITED  STATES  vs.  THE  BANK  OF  SOMERSET. 

A  judgment  may  be  obtained  against  an  individual  debtor  by  default,  and  against 
receirera  of  public  moneys  on  return  of  process  under  an  act  of  Congress; 
but  as  against  corporate  bodies  the  practice  is  regulated  by  the  practice  of  the 
seyeral  States  in  such  cases. 

Office  of  the  Attorney  General, 
January  16,  1819. 

Sir:  I  have  examined  the  two  questions  which  have  been 
submitted  to  me  by  you,  on  Mr.  Glenn's  letter  touching  the 
suit  of  the  United  States  against  the  Bank  of  Somerset;  and 
have  now  the  honor  of  presenting  the  answers. 

Your  first  question  is — ^whether,  according  to  the  laws  of 
the  United  States,  judgment  cannot  be  obtained  against  a 
debtor  who  refuses  to  appear,  and  cannot  be  made  to  appear? 

Against  an  individual  debtor,  such  judgment  can  never  be 
defeated  by  the  refusal  of  the  party  to  appear  in  reality.  In 
relation  to  receivers  of  public  moneys,  there  is  an  express  act 
of  Congress  which  authorizes  judgment  on  the  return  of  the 
process,  with  certain  modifications. 
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Right  of  a  Collector  to  a  Moiety  of  Double  Duties. 

Your  next  question  is^whether,  if  the  debtor  ordinarily  can 
be  proceeded  against  hy  default,  corporations  are  special  ex* 
ceptioRS  to  the  general  rule! 

1\)  which  I  auswer^  that  the  provisions  in  the  act  of  Con- 
gress in  relation  to  public  debtors  do  not  reach  the  case  of  cor* 
porate  bodies^  as  will  be  obvious  from  their  phraseology ^  which 
applies  peculiarly  to  individuals.  There  being;  therefore,  no 
act  of  Congress  which  directs  the  course  of  proceedings  against 
corporate  bodies,  that  course  is  left  under  the  24th  section  of 
the  judiciary  act,  and  the  2d  section  of  the  act  for  regulating 
processes,  &c,  to  be  regulated  by  the  practice  of  the  several 
States.  In  Maryland,  where  this  question  arises,  the  English 
practice  prevails-,  according  to  which,  there  can  be  no  final 
judgment  agtinst  a  corporation  without  appearance;  and,  in  a 
common  law  court,  there  is  no  mode  ef  enforcing  an  appear- 
ance b«t  by  distringas  on  their  lands  and  goods;  for  a  corpor- 
ation, having  only  an  ideal  existence,  cannot  be  arrested,  nor 
outlawed.  There  can  be  no  personal  coercion  on  it,  therefore, 
and  no  means  of  coercion  but  by  the  seizure  of  its  lands  and 
goods.  Nor  is  this,  in  reality,  so  much  a  grievance  as  at  first 
it  may  appear;  for  if  there  be  neither  lands  nor  goods. of  a  cor- 
poration on  which  a  distringas  can  act,  of  what  avail  would  be 
a  judgment  by  default? 

The  execution  on  such  judgment  could  be  only  against  the 
lands  or  goods  of  the  corporation;  and  the  inefficacy  of  the  dis* 
tringas  presupposes  that  there  are  none  such. 

WM.  WIRT. 

To  the  Secretary  op  thb  Treasury. 


RIGHT  OP  A  COLLECTOR  TO  A  MOIETY  OF  DOUBLE  DUTIES. 

Where  double  duties  are  the  fruits  of  a  compromise,  in  a  case  of  forfeiture,  the 
eoUector  prosecuting  is  as  much  entitled  to  his  moiety  of  them  as  he  would 
hare  been  to  his  moiety  of  the  forfeiture  which  they  represent. 

Oppice  op  THE  Attorney  General, 

March  6, 1819. 
Sir:  I  have,  according  to  your  desire  of  this  morning,  ex- 
amined the  claim  of  Colond  Allen  McLanO;  as  stated  by  Mr. 


Digitized  by  CjOOQIC 


HON.  WILLIAM  WIRT 


Duties  of  Goyernment  under  ContraciB  for  Supplies. 

lugersoU^  and  am  very  clear  in  the  opinion,  that  the  douNe 
duties  being  the  fruits  of  a  compromise  in  the  case  of  forfeiture, 
the  collector  from  whose  prosecution  those  fruits  arose  is  a» 
much  entitled  to  his  moiety  of  them  as  be  would  have  been  to 
his  moiety  of  the  forfeiture  which  they  represent. 

WM.  WIRT. 
The  President  of  the  United  States. 


DUTIES  OF  GOVERNMENT  UNDER  CONTRACPS  FOR  SUPPLIES, 

Where  contracts  for  supplies  for  the  aniiy  contain  the  daasc  proTiding;  for  s 
supply,  in  case  of  de^ciency,  by  the  commanding;  gsneral  or  person  appointed 
by  him  at  each  post  or  place,  the  person  appointed  by  the  cosunanding  gen- 
erol  to  take  command  at  the  post  or  place  is  the  person  authorized  to  supply 
the  deficiency. 

Where  the  commandant  at  a  post  anticipates  a  failure  in  supplies  contracted  t» 
be  furnished,  he  may  make  provision  for  them  before  the  fiiuhire  absolutely  oo 
curs ;  yet,  the  contractor  is  not  liable  for  them  until  the  failmre  takes  place  ; 
then  he  is  liable  whether  they  were  purchased  previously  or  subsequendy  ; 
for  it  is  the/mture  and  ^m»  upon  which  the  responsibility  arises. 

If  a  graeral  had  a  right  to  draw  supplies  from  a  place  out  of  his  military  depart* 
ment,  through  the  enemy's  country,  he  wa»  bound  to  furnish  an  escort  fron^ 
tliat  place  through  that  country.  If  the  case  were  one  of  real  and  imminent 
danger,  the  contractor  had  a  right  to  an  escort;  and,  if  it  were  nt^t  furnished,, 
he  is  exonerated  from  th«  consequences  of  the  faihire.  , 

Office  of  the  Attorney  General, 

March  26;  1819. 

Sir:  In  compliance  wilh  your  request,  I  have  considered  the 
questions  of  law  propounded  in  the  letter  of  the  Second  Comp- 
troller of  the  Treasury  9  as  arising  on  the  coiitmct  between  Ben- 
jamin G.  Orr  and  the  acting  Secretary  of  War,  and  have  now 
the  honor  to  give  you  my  answer. 

The  first  question  is  as  follows: 

"  1.  Under  the  5th  article  of  the  contract,  whether  the  offi* 
cer  commanding  at  each  post  or  place  is  not  the  person  meant, 
by  the  terms  of  the  contract,  to  order  or  make  purchases  of 
supplies,  in  the  event  of  a  failure  of  the  contractor,  unless 
some  other  person  should  be  designated  by  the  commanding 
general?'' 

The  article  of  the  contract  referred  tp  is  in  the  following 
words  :  ^<  5th.  The  conunanding  general,  or  person  appointed 
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iy  him  ai  etich  post  or  place,  in  case  of  absolute  failure  or  de- 
ficieacy  in  the  quantity  of  provisions  contracted  to  be  delivered 
and  issued,  shall  have  power  to  supply  the  deficiency  by  pur- 
chase, at  the  risk  and  on  the  account  of  the  said  Benjamin  G. 
Oir,  his  heirs,  executors,  or  administrators." 

I  conceive  that  the  officer  appointed  by  the  commanding  gen- 
eral to  take  the  command  at  any  post  or  place,  i^,  during  the 
continuanoe  of  such  command,  the  person  who,  by  the  5th 
article,  is  authorized  to  supply  the  deficiencies  and  fidlures  of 
the  contractor  at  such  post  or  place ;  for  he  is  the  person  to 
whom  the  trust  is  confided  to  see  that  the  men  under  his  com- 
mand are  properly  supplied  with  food :  in  truth,  he  is  emphat- 
ically the  person  within  the  express  words  of  the  contract,  being 
the  person  appointed  by  the  commanding  general  at  the  post  or 
place.  To  suppose  that,  besides  the  person  appointed  to  take 
Che  command  at  each  post  or  place,  there  is  to  be  a  separate 
character  appointed  at  the  same  time  at  each  post  or  place,  in 
anticipation  of  failures  or  deficiencies  by  the  contractor,  and 
with  authority  to  supply  such  possible  failures  or  deficiencies 
whenever  they  should  occur,  would  be  so  superfluous,  so  en- 
tirely without  an  object,  and  so  inconsistent  with  military  usage, 
thsx  it  cannot  be  supposed  to  have  entered  into  the  minds  of 
the  contracting  parties  at  the  time ;  and  not  having  been  intend- 
ed, it  is  not  their  contract.  On  the  other  hand,  to  suppose 
that  the  commanding  general  is  to  wait,  in  every  instance,  until 
after  the  occurrence  of  the  fiulure  or  deficiency  at  every  post 
or  place  within  a  mflitary  district,  covering  perhaps  many  hun- 
dreds of  miles,  and,  after  such  occurrence,  to  issue  in  every 
instance  a  separate  order  to  supply  the  several  deficiencies, 
woidd  be  to  give  the  contract  a  construction  not  only  incon- 
sistent with  that  purpose  of  prompt  and  abundant  supplies 
which'  the  contract  itself  was  intended  to  produce,  but  a  con- 
struction utterly  impracticable  in  many  cases ;  and  this,  too, 
without  any  conceivable  advantage  to  the  contractor,  since  it 
can  be  of  no  importance  to  him  whether  his  fiulures  or  de- 
ficiencies are  suj^ied  by  the  officer  placed  by  the  general  in 
the  conoxnand  of  a  post  or  place,  or  by  an  officer  deputed  for 
the  particular  purpose. 

I  see  no  other  construction,  therefore,  which  can  be  fairly 
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adopted,  than  that  which  I  have  given,  and  which  1  consider 
as  the  construction  most  obvious  on  the  face  of  ihe  article. 
The  second  question  is  this : 

^<  2.  Whether  an  officer  apprehending  a  failure  is  not  justified 
in  making  purchases,  even  before  an  absolute  failure ;  which 
purchases  become  chargeable  to  the  contractor  when  an  abso- 
lute failure  shall  have  been  established,  or  remain  the  property 
of  the  government  if  no  failure  takes  place?" 

By  the  5th  article  of  the  contract,  which  has  been  already 

quoted,  I  understand  the  contractor  to  be  liable  for  such  pur* 

chases  on  no  other  contingency  than  on  the  absolute  &ihire  or 

deficiency  of  the  provisions  furnished  by  himself;  but,  ihmi 

cofUingency  having  occurred,  he  is  liable  for  the  substituted 

supplies ;  and  it  is,  in  my  judgment,  perfectly  immaterial  to  tha 

liability  of  the  contractor  whether  those  substituted  supplies 

result  firom  a  contract  previous  or  subsequent  to  the  contingency 

of  his  absolute  failure  or  deficiency.    If  a  previous  contract^ 

he  is  saved  from  its  consequences  by  a  compliance  with  his 

own  contract ;  if  he  fails  to  comply,  his  liability  attaches ;  and 

he  cannot,  I  think,  be  admitted  to  defend  himself  against  his 

liability  for  the  provisions  which  take  the  place  ef  those  he  was 

bound  to  furnish,  by  saying  that  they  were  Ihe  psoceeds  of  a 

contract  which  anticipated  his  failure.    Without  entering  into 

the  particular  facts  of  this  case,  (which,,  firom  the  pressure  for 

my  opinion,  I  have  neither  time  nor  inclination  to  do ;  nor  is  it 

my  duty  on  the  questions  of  mere  law  submitted  to  me,)  it  is 

easy  to  conceive  cases  in  which  such  anticipating  contact  on 

the  part  of  the  commander  of  a  post  oi  place  may  become  an 

imperious  duty.    In  the  case^for  example,  of  a  contractor  who 

may  have  subjected  a  post  or  an  army  to  previous  and  repeated 

disappointments  ;  or  who  may  have  no  agent  within  convenient 

distance  of  the  post  or  place  ;  or  whose  only  known  agent  may 

have  declared  himself  without  funds,  and,  under  that  declara^ 

tion,  may  have  left  the  country — can  it  be  conceived  that  a 

commander  of  a  post  would,  under  such  circumstances,  be  in 

the  faithful  discharge  of  his  duty  by  waiting  fbr  the  absolute 

fidlure,  whose  anticipation  was  so  obvious?  more  especially, 

since,  by  using  the  precaution  of  a  previous  contract,  he  could 

not  subject  the  contractor  to  its  consequences^  except  on  the 
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precise  conditions  on  which  he  had  agreed  to  be  so  subjected,  to 
wit:  his  own  fiilure,  or  tlie  deficiency  of  his  own  sapplies. 
I  consider  it,  therefore,  no  departure  from  the  contract,  but  a 
decision  strictly  within  it,  when  I  say  that,  in  my  opinion,  the 
contractor,  on  k%9  absobUe  failure j  becomes  liable  for  the  pro- 
visions substituted  for  those  which  he  was  bound  to  furnish, 
whether  the  substituted  supplies  proceed  from  a  contract  made 
previous  or  subsequent  to  his  failure — the  time  of  the  contract 
being  perfectly  immaterial ;  the  point  of  time  and  the  fact  of  the 
&ilure  being  the  circumstances  on  which  alone  the  responsi- 
bility arises. 

The  third  question  is, 

"  3.  Whether  the  contractor,  under  the  7th  article  of  the 
contract,  to  acquit  himself  of  the  consequences  of  a  failure, 
has  the  right  to  set  up  the  plea  that  he  could  not  obtain  an 
escort  or  guard?"  ■.       ^ 

The  fiicts  are,  that  General  Gaines  made  a  requisition  on  the 
contractor's  agent  at  New  Orleans,  on  the  11th  July,  1817,  for 
80,000  rations,  which  was  sent  by  Captain  Bee  to  New  Orleans. 
It  does  not  appear  that  a  copy  of  this  requisition  was  seiU  to 
the  contractor  or  any  other  of  his  agents.  The  question  arises, 
whether  the  contractor,  under  these  circumstances,  had  the 
right  to  demand  an  escort  or  guard,  from  a  place  without  the 
limits  of  his  contract  and  the  military  department  of  the  com- 
manding general,  through  a  neutral  country?  This  requisi- 
tion is  distinguished  from  others,  inasmuch  as  it  was  made 
only  on  the  contractor's  agent  at  New  Orleans. 

'^  Two  contracts  were  made:  the  one,  for  South  Carolina  and 
Georgia,  stipulated  the  price  of  the  ration  at  27^  cents;  the 
other,  for  Louisiana  and  the  Mississippi  Territory,  at  1^  cents. 
The  difference  in  the  price  of  the  ration  seems  to  warrant  the 
opinion  that  it  was  the  understanding  of  the  contracting  parties 
that  the  supplies  for  the  Georgia  contract  should  be  furnished 
from  that  State,  and  not  from  a  distant  market." 

The  7th  article  of  the  contract,  to  which  this  question  refers, 
is  in  the  following  words:  ''7th«  That  escorts  and  guards  for 
the  safety  of  the  provisions,  and  for  the  protecting  of  the  cattle 
against  an  enemy,  shall  be  furnished  whenever,  in  the  opinion 
of  the  commanding  officer  of  the  army,  or  of  any  post  to  whom 


Digitized  by  CjOOQIC 


864  HON.  WILLIAM  WIRT  ^ 

Duties  or{  GoTernnient  under  Contracts  for  Supplies. 

af^Kcation  may  be  made^  the  same  can  be  done  without  preju- 
dice to  the  service;  and  the  said  Benjamin  O.  Orr^  his  h^rs^ 
executors,  or  administrators,  shall  not  be  answeraUe  fer  an7 
deficiency  of  supplies  at  any  of  the  said  posts  or  places^  if  it 
shall  appear^  upon  satisfactory  proofs  that  sndi  deficiency  was^ 
occasioned  by  the  want  of  proper  escorts  or  guards/' 

Thus  this  article  expressly  stipulates  that  the  contractor  shall 
not  be  answerable  for  any  deficiency  of  supplies  at  any  of  the 
said  posts  or  places,  ^^i/U  shall  appear y  upon  satisfactory  proof  y. 
ih(U  such  deficiency  was  occasioned  by  the  want  of  proper  escorts 
or  guards.  ^^  I  answer  the  question,  therefore,  by  saying,  that^ 
according  to  the  legal  construction  of  the  contract,  the  contrac- 
tor has  a  right  to  set  up  the  plea  that  he  oould  not  obtain  an 
escort  or  guard;  and  if  it  shs^l  appear  in  proof  that  the  defi- 
ciency arose  firom  this  cause,  he  is  clearly  exonerated  from 
charge  in  that  particular  instance:  but  the  deficiency  can  .never 
arise  fi'om  this  cause,  if  the  route  by  which  the  supplies  were 
to  be  carried  did  not  require  an  escort  or  guard.  In  order  te 
make  the  plea  of  the  want  of  escort  complete,  it  is  nt)t  merely 
neoeesary  to  prove  that  th«  contractor  called  for  an  escort,  bul 
that,  from  the  danger  of  the  route,  he  had  a  right  to  call.  As, 
for  example,  if  the  route  lay  through  the  country  of  a  savage 
enemy,  so  as  to  expose  not  merely  the  provisions,  but  the 
lives  of  the  carriers,  to  danger:  in  such  a  case,  I  believe  that 
a  court  of  law  would  hold  the  plea  a  complete  defence  to  the 
contractor* 

From  the  facts  annexed  by  the  Second  Comptroller  to  tbi» 
question,  it  appears  that  the  requisition  in  this  instance  waa 
made  known  only  to  the  contractor's  agent  at  New  Orleans. 
The  supply ,  therefore,  was  obviously  expected  fiom  that  place. 
By  the  requisition  itself,  enclosed  among  the  papers  you  were 
pleased  to  hand  me,  die  rations  were  to  be  delivered  at  Fori 
Scott,  near  the  head  of  the  ApalacfaiCola.  Through  what  route 
were  they  to  pass  from  New  Orleans  to  the  head  of  the  Apalap 
cbicola  rirer?  From  a  glance  at  the  map,  as  well  as  from  the 
actual  course  of  these  operations  when  under  General  Jackson, 
it  would  seem  that  these  supplies  were  expected  and  intended 
to  reach  Port  Scott  by  water — descending  the  Mississippi  into 
the  gulf,  and  thence  up  the  Apalachicola.   Was  this  the  Koute 


Digitized  by  CjOOQIC 


TO  THE  SECRETARY  OF  THE  TREASURY.       965 

Duties  of  Goyernment  under  Cantracts  for  Supplies. 

contemplated?  or  is  there  any  other  route,  not  through  the 
Seminole  country?  These  are  questions  of  fiict.  If  there  was 
no  route  from  New  Orleans  to  Fort  Scott,  but  such  a  one  as 
m'ould  make  it  necessary  for  the  provisions,  and  consequently 
for  their  carriers,  to  pass  through  the  country  of  the  Indian 
enemy,  it  is  in  my  opinion  a  case  in  which  the  contractor  was 
authorized  to  call  for  an  escort;  and  authorized,  also,  to  claim 
an  exemption  from  responsibility  if  the  escort  was  not  furnished: 
for  against  whom  can  an  escort  ever  be  necessazy,  if  not  against 
tiie  very  enemy,  to  sustain  the  war  with  ^whom  the  supplies 
are  furnished  ? 

'<  The  question  arises,"  says  the  Second  Comptroller,  "  whe* 
ther  the  contractor,  under  those  circumstances,  had  the  right 
to  demand  an  escort  or  guard,  from  a  place  without  the  limits 
of  his  contract  and  the  military  department  of  the  commanding 
general,  through  a  neutial  country?" 

Here,  are  these  objections  to  the  demand  of  an  escort  thrown 
together:  let  us  separate  them.  Had  the  contractor  a  right  to 
demand  an  escort  or  guard  from  a  place  i^ithout  the  limits  of 
his  contract?  Had  the  geners^  a  right  to  make  a  requisition 
from  a  place  without  the  limits  of  the  contract?  If  he  h^ 
not,  there  has  been  no  regular  requisition,  and,  consequently^ 
there  is  no  liability  on  the  part  of  the  contractor.  If,  on  the 
contrary,  he  had  a  right  to  make  the  requisition  on  the  agent 
at  New  Orleans,  that  agent  had  the  correspondent  right  to 
demand  an  escort.  The  right  of  requisition  and  the  right  of 
escort  (where  necessary)  are  co-existent  and  co-extensive.  If 
the  requisition  is  regularly  made,  it  must  be  obeyed;  and  if 
obedience  to  it  will  carry  the  contractor  and  his  supplies  through 
the  enemy's  country,  he  has,  in  my  opinion,  a  clear  right  to 
demand  an  escort. 

Had  the  contractor  a  right  to  demand  an  escort  from  a  place 
out  of  the  military  department  of  the  commanding  general? 
To  which  I  answer,  that,  if  the  general  had  a  right  to  draw 
supplies  from  a  place  out  of  his  military  department,  through 
the  enemy's  country,  he  was  bound  to  furnish  an  escort  from 
that  place  through  that  country.  There  is  nothing  in  the  con- 
tract which  requires  the  contractor  to  hazard  his  life  or  those 
of  his  agents  in  furnishing  the  supplies:  it  was  to  protect  him 
from  this  hazard;  as  well  as  to  insure  safety  to  the  transport- 
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ation  of  the  supplies^  that  the  escort  is  provided  by  the  terms 
of  the  contract. 

Had  the  contractor  a  right  to  call  for  a  military  escort  through 
a  neutral  country?  Yes;  if  that  country  was  also  the  country 
of  the  enemy,  and  the  commanding  general  had  the  right  to 
call  upon  the  contractor  to  bring  his  supplies  through  that  coun- 
try^ the  duty  of  procuring  a  free  and  safe  passage  for  the  con* 
tractor  was,  in  my  opinion,  on  the  commanding  general,  or  the 
government  to  which  he  belonged.  From  the  circumstances 
and  character  of  this  particular  war;  Spain  could  not,  with  any 
show  of  reason,  or  of  right,  refuse  a  peaceable  passage  through 
her  territory  for  the  purpose  of  chastising  an  enemy  whom 
she  herself  was  bound  by  treaty  to  have  restrained  from  com* 
mitting  hostilities  on  the  United  States.  Tattel  says  that  ^'an 
innocent  passage  is  due  to  all  nations  with  whom  a  state  is  at 
peace,  and  this  duty  comprehends  troops  equally  with  individ' 
uals.** — (Vat  b.  3,  chap,  vii,  §  119.)  And  by  the  same  author^ 
(ib.  §  127;)  '<  the  granting  such  passage  gives  no  room  for  com« 
plaint  to  the  nation  against  whom  it  is  granted."  If  such  a 
passage  be  due  among  nations,  as  ordinarily  circumstanced, 
how  much  more  so  was  it  due  from  Spain  in  the  present  in- 
stance! Situated  a$  she  was  in  relation  to  the  United  States 
in  this  war,  to  have  refused  a  passage  to  our  provisions  would, 
in  my  opinion,  have  been  of  itself  a  just  cause  of  war.  But 
if  the  commanding  general  was  forbidden  by  the  neutral  rights 
of  Spain  from  escorting  the  provisions  through  the  territories  of 
that  prince,  was  not  the  contractor  equally  forbidden  by  the 
same  rights  from  marching  an  armed  guard  with  provisions  of 
war  through  those  territories?  For  I  presume  it  cannot  be  sup- 
posed that  the  contractor  was  bound,  not  only  to  have  brought 
his  supplies  through  the  country  occupied  by  the  enemy,  but 
to  have  brought  them  with  an  unarmed  body  of  men,  too;  and 
thus,. through  respect  to  the  neutral  rights  of  Spain,  to  have 
exposed  his  own  life,  or  those  of  his  agents,  to  the  ferocity  of 
a  savage  enemy. 

It  may  be  supposed  that  the  contractor,  whether  furnished 
with  an  escort  or  not,  was  bound  to  have  made  the  attempt 
to  furnish  the  supplies,  even  through  the  enemy^s  country; 
because  he  could  but  have  lost  the  provisions;  and  by  the  7th 
article  he  would  not,  under  those  circumstances,  have  been 
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liable  for  the  failure  or  deficiency.  But;  in  my  opinion^  this  is 
not  the  correct  construction  of  the  article,  nor  the  purpose  for 
which  it  was  introduced.  It  is  the  6th  article  which  contem- 
plates the  case  of  an  attempt  to  transport  without  convoy,  and 
which  provides  expressly  for  the  case  of  depredations  by  the 
enemy,  exempting  the  contractor  from  the  loss  in  that  case, 
and  throwing  it  on  the  United  States.  The  7th  article  Idoks 
to  the  case  of  an  escort  foreseen  to  be  necessary,  even  to  the 
attempt  to  transport;  and  of  a  failure  on  the  part  of  the  con- 
tractor, because  the  supply  was  not  furnished.  For  in  the 
case  contemplated  by  the  7th  article  there  is  something  more 
to  be  considered  than  the  mere  danger  or  loss  of  the  provis*' 
ions.  There  is  the  danger  and  loss  of  life,  which,  in  my  opin- 
ion, the  contractor  is  not  bound  to  expose,  the  escort  being 
withheld.  ^ 

Upon  the  whole,  my  opinion  is,  that,  if  the  case  be  one  of 
real  and  imminent  danger,  the  contractor  has  a  right  to  the 
escort;  and  if  it  be  not  furnished,  and  the  &ilure  proceed  from 
this  cause,  he  is  by  the  7th  article  exonerated  from  the  conse* 
quences  of  such  feilure.  So  that  the  questions  under  this  arti- 
cle must,  I  should  presume,  be  always  questions  of  fact,  and 
not  of  law.  Was  the  danger  a  real  and  imminent  danger? 
Was  the  escort  demanded,  and  refused?  Did  the  failure  pro- 
ceed from  this  cause  ?  Nor  should  I  think  the  danger  less  real 
and  imminent  because  it  had  been  once  or  twice  encountered 
without  loss,  any  more  than  I  should  think  the  danger  of  a 
battle  less  real  or  imminent  because  men  sometimes  go  through 
it  unhurt.  In  a  word,  if  the  danger  be  real  and  imminent,  the 
escort  demanded  and  refused,  and  a  failure  ensue  from  this 
came  J  the  contractor,  I  think,  is  legally  entitled  to  the  protec- 
tion of  the  7th  article  of  his  contract. 

Those  being  the  only  three  questions  of  law  submitted  hy 
the  letter  of  the  Comptroller,  and  having  given  you  the  best 
opinion  on  them  that  I  am  capable  of  forming,  I  have  nothing 
to  add  except  my  regret  at  the  length  at  which  I  have  thought 
it  my  duty  to  examine  the  last  question,  from  the  previous  pro- 
ceedings which  I  understand  to  have  taken  place  in  the  case. 

I  have  the  honor  to  be,  &c., 

WM,  WIRT. 

To  the  SfiCAETABT  OF  THfi  TREASURY. 


Digitized  by  CjOOQIC 


268  HON.  WILLIAM  WIRT 

United  States  Bank  Bills  receivable  at  the  Treasury. 

INTEREST  ON  CLAIMS. 

Interest  is  in  the  nature  of  damages  for  withholding  money  which  the  party 
ought  to  pay,  and  would  not  or  could  not;  but  where  the  holder  of  a  claim 
omits  for  a  long  space  of  time  to  make  application  for  the  payment,  and  the 
act  of  Congress  directing  payment  is  silent  as  to  interest,  he  does  not  come 
within  the  reason  of  the  rule. 

OfPICB  op  thus  AtTORNBT  GENERAL; 

JprtfS,  1819. 
Sir:  I  have  examined  the  case  of  Aquila  Giles^  and  see  no 
reason^  in  this  instance,  to  depart  from  the  usual  practice  of 
the  Treasury  Departmeat.  The  act  of  Congress  does  not  di- 
rect the  payment  of  interest;  nor  does  it,  as  in  the  case  of  Mrs. 
Hamilton,  refer  to  any  principles  of  settlement  from  which  it 
oan  be  inferred  that  interest  was  intended  to  be  allowed.  The 
act  merely  refers  to  the  warrant  for  $600,  as  the  basis  of  set* 
tlement.  The  warrant  thus  referred  to  does  not  carry  interest 
on  its  face;  and  I  understand  it  to  be  the  sole  fault  of  Mr.  Giles 
himself  that  it  has  not  long  since  been  presented  and  paid,  or 
funded.  Interest  is  in  the  nature  of  damages  for  withholding 
money  which  the  party  ought  to  pay,  and  would  not  or  could 
not.  But  here  it  appears,  on  the  &ce  of  Mr.  Giles's  own  me- 
moiial,  that  be  has  never  made  an  application  for  payment; 
and,  therefore,  tliere  has  been  no  withholding  payment  against 
his  consent 

If  Mr.  Giles  conceives  himself  to  be  aggrieved  by  the  prac- 
tice of  the  Treasury  in  similar  cases,  he  has  his  remedy  be- 
fore Congress,  who,  if  they  think  it  equitable,  c^n  direct  the 
payment  of  interest,  as  they  did  in  the  case  of  John  Thomp* 
son. 

I  have  the  honor  to  be,  &c., 

WM,  WIRT. 
To  the  Secretary  op  the  Treasury. 


UNITED  STATES  BANK  BILLS  RECEIVABLE  AT  THE  TREASURY. 

Under  the  lith  gection  of  the  act  incorporating  the  Bank  of  the  United  States, 
the  treasury  must  receive  its  bills  in  payment  of  debts  due  to  the  United 
States. 

Richmond,  AprU  16, 1819. 
Sir:  In  answer  to  your  letter  of  the  8th  instant,  I  have  the 
honor  to  state  it  as  my  opinion,  that  by  the  14th  section  of  the 
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act  incorporating  th^  Bioik  of  the  United  States,  I  do  not  con- 
sider the  treasury  at  liberty  to  refuse  the  bills  of  the  bank,  or 
of  its  offices,  in  payment  of  debts  due  to  the  United  States, 
wheresoever  thos6  bills  may  be  payable.  I  am  fully  aware  of 
the  inconvenience  of  this  opinion.  We  have  to  construe  the 
laW;  however,  and  not  to  make  it;  and  since  the  14th  section 
expressly  declares  that  the  bills  or  notes  of  the  corporation 
(without  any  other  designation,  and  without  exception)  shall 
be  receivable  in  all  payments  to  the  United  States,  it^eems  to 
me  that  every  paper  which  satisfies  the  description  of  being  a 
bill  or  note  of  the  corporation  must  be  receivable.  The  cor- 
poration is  0/76;  I  all  the  paper  which  it  issues  (wheresoever 
made  payable)  fits  the  description  precisely  of  being  bills  or 
notes  of  the  corporation;  nor  are  they  less  biUs  or  notes  of  the 
corporationy  whether  th^y  are  made  payable  in  Boston  or  Sa- 
vannah. To  decide  that  such  bills  or  notes  shall  be  receivable 
only  where  they  are  payable,  would  be,  it  seems  to  me  obvious, 
to  add  a  new  provision  to  the  I4th  section,  and  thereby  to  ex- 
ercise legislative,  not  executive  or  judicial  power. 
I  have  the  honor  to  be,  &c., 

WM.  WIRT. 
To  the  Seci^tart  of  the  Treasury. 


DXJTIES  ON  GOODS  DESTTROYED  BY  AN  ENEMY. 

The  dortraction  of  goods  by  a  public  enemy  does  not  release  the  owner  froiti 
the  payment  of  duties  whieh  had  been  secured  according  to  law. 

Richmond,  April  15, 1819. 
Sir:  I  have  received  year  communication  of  the  12th  in- 
stant, requesting  my  opinion  on  the  question  whether  the  de- 
struction of  goods  by  a  public  enemy  releases  the  owner  from 
the  payments  of  the  duties  on  those  goods  which  had  been 
secured  according  to  law;  and  I  answer  the  question  in  the 
negative.  The  importation  being  complete,  and  the  duties  se- 
cured by  bondj  the  subsequent  destruction  of  the  goods  by  the 
enemy  can  no  more  release  the  obligor  from  the  payment  of 
the  duties  than  the  same  act  would  entitle  him  to  have  the  du- 
ties refunded;  if  he  had  in  fact  paid  them.    On  the  contrary, 
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he  stands  on  the  common  footing  of  the  many  suflFerers  by  the 
enemy  during  the  war,  who  have  no  relief  but  such  as  Congress 
may  choose  to*  grant. 

I  have  the  honor  to  be,  &c., 


To  the  Secretary  op  the  Treasury. 


WM.  WIRT. 


CONTRACTS  FOR  SUPPLIES. 

The  contractor  is  not  liable  to  pay  for  rations  furnished  in  case  of  his  failure, 
except  such  as  may  be  furnished  by  the  commanding  general >  or  person  ap- 
pointed by  him  at  the  post  or  place  where  the  rations  were  stipulated  to  be 
furnished. 

Attorney  General's  Office,  May  3, 1 819. 

Sir:  On  the  question  submitted  by  you  in  relation  to  Mr. 
Orr,  I  am  of  the  opinion  that  the  contractor  is  not  liable  for  the 
thirty  thousand  rations  purchased  by  Colonel  Brearly  of  J.  S. 
Thomas,  on  the  15th  of  September,  1817: 

1.  Because,  by  the  6th  article  of  the  contract,  (on  which,  if 
on  any  part  of  the  contract,  the  liability  of  the  contractor  must 
rest,)  the  stipulation  is,  ^^  that  the  commanding  general,  or 
person  appointed  by  him  at  each  post  or  places  in  case  of  abso- 
lute failure,  &c.,  shall  have  power  to  supply,  &c.,  at  the  risk 
and  on  the  account  of  the  said  Benjamin  G.  Orr,  &c.;"  by 
which  I  understand  that  either  the  commanding  general  him- 
self must  make  the  contract  of  supply,  or  that  it  must  be  made 
by  some  person  appointed  by  him  at  each  post  or  place.  The 
alleged  failure  took  place  at  Fort  Scott,  and  Colonel  Brearly, 
I  understand,  was  stationed  at  Fort  Hawkins,  one  hundred 
and  fifty  miles  from  Fort  Scott — the  interval  between  the  forts 
being  the  Indian  country.  Had  Colonel  Brearly,  therefore, 
(thus  situated,  and  thus  to  remain  situated,  too,  until  after  the 
time  appointed  for  the  delivery  of  the  rations,)  been  instructed 
in  the  most  express  terms  to  supply  the  failures  or  deficiencies 
at  Fort  Scott,  he  could  not,  in  my  opinion,  have  fitted  the  de- 
scription of  the  person  authorized  by  the  terms  of  the  contract 
to  supply  such  failures  or  deficiencies  at  the  expense  of  the 
contractor^  because  he  would  not  have  been  a  person  appointed 
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by  the  commanding  general  at  the  post  of  Fort  Scott.  Nor  is 
this  a  mere  verbal  interpretation  of  the  contract:  there  is  very 
good  reason  for  the  construction^  and  that  reason  is  most  stri- 
kingly illustrated  by  the  very  instance  which  has  raised  the 
question.  Had  bolonel  Brearly  been  at  Port  Scott,  he  would 
not  have  made  the  contract  of  tfie  15th  September,  because  he 
would  have  known  that  the  fort  had  been  previously  supplied. 
He  made  his  contract  in  ignorance  of  this  fact,  and  that  igno- 
rance arose  from  his  being  at  the  distance  of  one  hundred  and 
fifty  miles  from  the  point  to  be  supplied ;  or,  in  other  words, 
from  his  not  fitting  the  description  of  the  person  by  whose 
contract  of  substitution  the  contractor  had  agreed  to  be  bound. 
But, 

2.  If  the  fact  of  his  being  stationed  at  another  and  a  distant 
fort  does  not  withdraw  bim  from  the  description,  there  is  ano- 
ther fact  which  does;  which  is,  that  he  was  not  appointed  by 
the  commanding  general  to  supply  the  contractor's  failures  or 
deficiencies  at  Fort  Scott.  General  Gaines's  letter  of  the  20th 
July  to  Colonel  Brearly  (which  is  understood  to  be  relied  on  as 
constituting  such  appointment)  cannot,  I  think,  by  any  fair- 
ness of  interpretation,  be  so  construed.  It  seems  to  be  directed 
to  other  objects;  the  subject  of  rations  is  introduced  merely 
incidentally,  and  towards  the  close  of  the  letter,  for  the  pur* 
pose  of  informing  Colonel  Brearly  of  thi*  accommodations  which 
might  be  expected  at  Fort  Scott  on  his  arrival.  If  any  reliance 
can  be  placed  on  A.  D.  Stewart,  (who  is  unknown  to  me,  but 
whose  affidavit  has  been  fiirnished  by  the  contractor,)  it  is  very 
clear  that  General  Gaines  did  not  himself  understand  his  letter 
as  giving  Colonel  Brearly  the  authority  which  he  exercised*  in 
making  his  contract  of  the  15th  September;  and,  indeed,  the 
date  of  that  letter  (the  20th  July)  compared  with  the  latest  date 
at  which  the  thirty  thousand  rations  were  to  be  furnished,  (the 
3lst  July — only  eleven  days,)  and  the  distance,  and  conse- 
quently the  time  necessary  for  communication  between  the 
forts,  it  is  scarcely  conceivable  that  the  letter  was  intended  to 
convey  any  such  authority.  Besides,  if  General  Gaines  intended 
to  devolve  on  Colonel  Brearly  so  important  a  duty,  would  he 
have  done  it  in  terms  so  vague  and  ambiguous?  and  this  the 
more  especially,  when,  in  another  part  of  the  letter,  he  was  on 
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the  subject  of  instructing  Colonel  Brearly  what  provisions  he 
would  be  relied  on  to  furnish,  to  wit:  provisions  for  the  troops 
on  their  march*  from  Port  Hawkins  to  Fort  Scott. 

On  my  construction  of  the  contract,  the  question  of  notice, 
and  of  the  party  who  is  bound  to  give  it,  mentioned  in  the 
remarks  endorsed  by  you  on  the  Comptroller's  letter,  can  never 
arise:  the  officer  who  is  substituted  by  the  general  for  the  con- 
tractor  being  at  the  post  to  be  supplied,  will  of  course  have 
notice  when  the  contractor's  supplies  come  in,  and  conse- 
quently the  giving  notice  at  a  distant  post  can  never  become 
necessary.  Such  a  duty  (that  of  giving  notice)  seems  to  be 
nowhere  contemplated  by  the  contract;  for  the  very  reason,  I 
apprehend,  that,  according  to  a  fair  construction  of  the  language 
of  the  contract,  the  necessity  for  such  notice  could  not  occur. 
But,  if  Colonel  Brearly  was  appointed,  and  regularly  appointed, 
to  supply  the  contractor's  failures  or  deficiencies,  and  notice 
were  necessary  to  prevent  any  subsequent  contract  by  the  sub- 
stitute, I  should  incline  to  the  opinion  that  the  reception  of 
the  contractor's  supplies  at  Fort  Scott,  in  the  present  instance, 
(though  after  the  day  of  the  requisition,)  would  absolve  liim 
from  the  consequences  of  any  posterior  contract  by  the  general's 
appointee,  and  impose  on  the  general  the  necessity  of  counter- 
manding his  order.  Indeed,  if  the  General  had  given  an  order 
to  Colonel  Brearly  .to  supply  a  failure  which  had  actually  pc- 
curred,  nothing  could  discharge  Colonel  Brearly  from  the  per- 
formance of  the  duty  enjoined  by  that  order,  short  of  a  coun- 
termanding order  from  the  general  himself:  a  mere  notice  from 
the  contractor,  (then  under  an  actual  default,)  without  the  sanc- 
tion of  the  general,  would  have  been  disregarded  by  him;  at 
least,  I  think  it  ought,  under  such  circumstances,  to  be  dis- 
regarded. 

I  will  observe,  finally,  that  it  appears  to  have  been  the  ojAnion 
of  General  Gaines  himself,  at  one  time,  that  the  requiisition  in 
question  had  been  substantially  complied  with,  or  at  least  that 
no  culpable  negligence  was  attributable  to  the  contractor  in 
this  particular  instance.  I  refer  to  his  letter  of  instructions  to 
Lieutenant  Scott  of  the  6th  of  August,  1817,  and  more  espe- 
cially to  his  letter  to  the  Secretary  of  War  of  the  7th  May,  1818, 
in  which  (speaking  of  the  requisition)  he  says:  '^  1  am  under 
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the  im]«ressjon  that  the  delay  in  the  receipt  of  the  requisition 
vas  owing  to  the  failure  of  the  mafls,  and  not  ckargeabie  to 
the  ne^leci  of  the  twitrador.^^  It  is  admitted  that  the  provis- 
fens  which  arose  from  Colonel  Breariy's  contract  were  never 
sent  to  Port  Scott,  but  were  consumed  at  Ports  Hawkins  and 
Mitcheli;  they  did  not,  therefore,  supply  any  Mure  or  deficiency 
at  Fort  Scott:  they  seem  not  to  have  been  in  fact  required; 
because  diere  was  no  interval  in  which  Port  Scott  was  without 
provisions.  Nevertheless,  as  there  was  an  absolute  fiskilure  on 
the  part  of  the  contractor  to  meet  the  requisition  in  point  of 
tirae,  if  Colond  Brearly  had  been  appointed,  and  regularly  ap- 
pointed, within  the  terms  of  the  contract,  to  supply  that  faiture, 
I  should  have  been  of  the  opinion  that  the  contractor  was  liable. 
My  opinion,  that  he  is  in  this  instance  not  so  liable,  rests  oh 
the  ground  that,  on  the  only  evidence  shown  me.  Colonel 
Brearly  was  not  appointed  at  all  to  supply  this  failure;  and,  if 
so  appointed,  that  be  was  not  regularly  appointed  in  regard  to 
Port  Scott,  within  the  terms  ot  th6  fifth  article,  so  as  to  bind 
the  contractor.  * 

I  send,  herewith,  a  letter  which  I  received  from  the  contrac- 
tor, with  its  enclosures,  on  the  subject  referred  to  me;  it  reached 
me  at  Richmond  at  the  same  time  with  your  communicatioQ 
on  the  subject. 

I  have  the  honor  to  be,  &c., 

WM-  WIRT. 

To  the  Secretakt  o^  the  Trbasury. 


BOUNTY  LAKDS  UNPEE  THE  ACT  OF  1816. 

A  person  who  enlisted  as  a  soldier  in  the  war  of  1819  and  serred  as  such  until 
commissioned,  but  who  resigned  his  commission  befere  the  close  of  the  war, 
k  entitled  to  bounty  land,  provided  the  enlistment  was  for  five  years,  or 
during  the  war. 

RieHMOND,  July  29, 1819. 
Sm:  I  received  at  this  place  the  letter  from  Jeremiah  N. 
Sterling,  on  which  you  have  requested  my  opinion.    Mr.  Sterl- 
ing is  an  applicant  for  land  bounty  under  the  third  section 
of  the  act  of  the  16th  of  April,  1816,  entitled  *<  An  act  making 
18 
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further  provisions  for  military  services  during  tbf^  late  war^aod 
for  other  purposes."  He  states  that  he  enlisted  as  a  soldier^ 
and  served  during  the  late  war^  until  he  yr^s  promoted  to  the 
rank  of  a  commissioned  of&cer;  which  commission  he  resigned 
before  the  conclusion  of  the  wear.  And  the  single  question  pre- 
sented by  his  case  is,  whether  that  resignation  cuts  him  off 
from  the  bounty  provided  by  the  section  of  the  act  in  question  j 
oti  in  other  words,  whether,  to  entitle  him  to  the  land  bounty, 
be  was  not  bound  to  have  served  under  his  commission  until  the 
end  of  the  war? 

In  considering  the  just  construction  of  this  section,  it  m 
observable  that  it  provides  for  those  classes  of  persons  for  whom 
no  previous  provision  bad  been  made,  to  wit: 

1.  All  soldiers  above  the  age  of  forty-five^  pr  under  the  age 
of  eighteen,  who  had  been  enlisted  to  serve  for  five  years  or 
during  the  war,  and  who  had  faithfully  served  during  the  war 
and  had  been  regularly  discharged. 

2.  The  representatives  of  such  soldiers  as  had  died  whilst  in 
the  servic6  9{  the  United  States* 

All  soldiers  who  had  been  enlisted  and  had  feithfully  served 
during  the  war  until  they  had  been  promoted  to  the  rank  of 
commissioned  q^ers,vrhOy  if  they  had  served  during  the  war 
under  their  enlistment  and  been  regularly  discharged,  would 
have  been  entitled  to  a  bounty  in  land.  Under  this  third 
provision,  the  only  questions  in  relation  to  Mr.  Sterling  ar&-^ 

1.  Was  his  enlistment  as  a  soldier  of  that  character,  that 
if  he  had  served  under  it  during  the  whole  war,  and  been  reg- 
ularly discharged,  he  could  have  been  entitled  to  the  land 
bounty;  i.  e.  was  he  enlisted  for  five  years,  or  during  the  war? 

2.  Did  he  serve  under  that  enlistment  untUhe  was  promoted 
to  the  rank  of  a  commissioned  (^cer  9 

If  the  facts  of  the  case  answer  both  these  questions  ia  the 
affirmative,  he  is,  in  my  opinion,  clearly  entitled  to  the  bounty 
under  this  act.  To  require  that  he  should  have  served  under 
Ms  commission  till  the  end  of  the  war,  in  order  to  entitle  him, 
is  to  require  what  the  act  of  Congress  does  not  require.  If 
Congress  intended  the  service  so  to  continue,  they  have  not 
said  so.  Their  words  are,  "  all  soldiers  who  have  been  en- 
listed and  have  fiiithf  ully  served  during  the  late  war  until  t/iey 
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ttave  been  promoted  to  the  rank  of  commissioned  oJffUers. ' '  The 
moment  the  soldier  13  so  promoted,  his  right  attaches,  and  he 
is  from  that  moment  placed  exactly  on  the  footing  of  the  soldier 
who  had  served  during  the  war,  and  until  regnlarly  discharged* 
Any  other  construction  would  render  the  words  "  untU  they 
have  beea  promoted  to  the  rank  of  commissioned  officers"  ut- 
terly senseless;  whereas  they  are  obviously  used,  and  used 
for  the  express  purpose  of  marking  the  very  epoch  and  the 
event  on  which  the  right  to  the  bounty  was  intended  to  attach. 
The  policy  of  ihe  law,  I  presume,  was  to  promote  emulation 
in  the  racks,  and  to  reward  the  successful  competitor. 
I  have  the  honor  to  be,  &c., 

WM.  WIRT. 
To  the  SscBETART  OF  War, 


RIGHT  OF  ALIENS  TO  HOLD  PROPERTY. 

An  aUen  ean  inlierit,  carry  away,  and  alienate  personal  property,  without  being 
liable  to  any  jtif  ikItrmUmi  but  not  real  estate. 

Richmond,  My  30,  1819. 

SfR:  I  have  received  at  this  place  your  communication  of 
the  23d  instant,  presenting  for  my  opinion  certain  questions 
submitted  to  you  hy  Mr.  Gahn,  the  Swedish  charge  d'affaires 
to  the  Uaited  States,  to  which  I  hasten  to  answer. 

An  alien  can,  in  the  United  States,  inherit,  with  the  faculty 
of  carrying  away  and  alienating,  every  species  %{ personal  prop- 
erty,  without  being  liable  to  9iny  Jus  detracttts.  But  he  cannot 
inherit  real  or  fast  property  at  all:  nor  is  there  any  power  in 
the  general  government,  as  1  conceive,  to  alter,  either  by  law 
or  treaty,  the  provisions  of  the  particular  States  in  this  respect. 
The  6th  article  of  the  old  treaty  of  amity  and  commerce,  be- 
tween the  United  States  and  Sweden,  is  understood  as  applying 
to  personal  property  only . 

I  have  the  honor  to  be,  d&c, 

WM.  WIRT. 

To  the  Sbcrbtart  of  State. 
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CADETS  AT  WEST  POINT, 

Cadfrtfi  are  soldiers,  receiving  the  pay  of  aei^;€ant«,  and  bound  to  perform  mili- 
tary duty  in  such  places  and  on  such  service  as  the  commandep-in-chief  riiail 
order;  and  the  corps  to  which  they  are  attached  is  a  part  of  the  military  peace 
establishment. 

As  a  part  of  the  corps  of  engineers,  they  form  a  part  of  the-  land  forces  of  the 
United  States,  and  have  been  constitutionally  subjected  by  Congress  to  the 
rules  and  articles  of  war,  and  to  trials  by  court-martial ,  (See  act  of  180^, 
Laws  of  U.  S.,  vol.  3,  pp.  456- '7,  §  26, 37,  28;  also  act*  of  1812,  id,  vol.  4, 
pp.  366- '7;  also  id.  pp,  404,  433;  also  act  of  S9th  January,  1B13,  voL  4,  p. 
492;  also  act  of  5th  July,  1813,  vol.  4,  p.  541;  also  act  of  S8th  January, 
1814,  vol.  4,  p.  644;  also  act  of  10th  February j,  1814,  voL  4,  p.  645;  also  act 
of  27th  January,  1815,  vol.  4,  p.  778;  also  act  of  dd  March,  1815,  voU  4,  p^ 
825;  also  act  of  24th  April,  18l6,  Sess.  Laws  of  181^,  p.  71.) 

Office  of  the  Attorney  General, 

August  21, 1819, 

Sir:  T  have  examined,  with  careful  attention,  the  question 
you  have  submitted  to  me,  as  to  the  subjection  of  the  cadets  at 
West  Point  to  tiie  rules  and  articles  of  war,  and  to  trial  by 
cuurts-martial;  and  now  proceed  to  give  you  the  result  of  thai 
examination.     « 

It  is  proper  to  observe,  on  the  threshold  of  this  inquiry,  that 
the  genius  of  our  constitution  and  laws  &vors  the  trial  by  jury. 
Before  the  Revolution,  we  had  learned  from  Great  Britain  to 
consider  that  form  of  trial  as  the  great  palladium  of  our  most 
sacred  rights;  and  on  the  adoption  of  the  constitution,  the  priv- 
ilege was  deemed  sufficiently  important  to  be  secured  to  the 
people  by  positive  and  repeated  provisions  in  that  instrument* 
Thus,  by  the  2d  section  of  the  3d  article  of  the  constitution, 
it  is  provided  that  ^^  the  trial  of  all  crimes,  except  in  cases  of 
impeachment,  shall  be  by  jury,"  &c.;  and  by  the  5lh  amend- 
ment  to  the  same  instrument,  it  is  further  provided  that  *^  no 
person  shall  be  held  to  answer  for  a  capital  or  odierwise  in&« 
mous  crime,  unless  on  a  presentment  or  indictment  of  a  grand 
jury,  exc^t  in  cages  arising  in  t/ie  land  or  naval  farces,  or  in 
the  militia  when  in  actual  service,  in  time  of  war,  or  public 
dangei,  <fcc.,  (fcc,  nor  be  deprived  of  life,  liberty,  or  propeny, 
toUhout  due  process  qflaw^*^  d&c.  The  7th  amendment,  look- 
ing to  questions  of  property  even  of  trivial  value,  provides  that 
^'  iu  suits  at  common  law,  where  the  vahiein  controversy  shall 
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exceed  itpeniy  doUar9y  the  right  of  trial  by  jury  shall  be  pie- 
served/^  Sl^.  So  that  Congress  has  no  power  to  pass  a  law 
which  4SihaIl  deprive  the  persoa  accused  of  a  criminal  or  other- 
wise in&mous  offence^  of  his  trial  by  jury,  except  in  cases 
arising  in  the  land  or  naval  forces,  or  in  the  militia,  when  in 
actual  service,  in  time  of  war  or  public  danger. 

Even  in  relation  to  the  land  and  naval  forces,  (including 
Che  militia  when  in  actual  service,)  Congress  have  never  con- 
sidered the  meie  act  of  stamping  on  those  bodies  a  miUtary 
character,  by  ordering  them  to  be  raised,  organized,  and  called 
into  service,  as  being  sufficient,  of  itself,  to  subject  them  to 
trial  by  court- tnartial  under  the  rules  and  articles  of  war;  be- 
cause this  would  be  to  abrogate  a  high  constitutional  privilege 
by  implication.  In  every  instance,  therefore,  in  which  Con- 
gress has  impressed  a  military  character  on  any  body  of  men, 
whom  they  intended  to  divest  of  the  civil  right  of  a  trial  by 
jury,  besides  the  impressmient  of  that  military  character,  they 
have  uniformly  and  expressly  dieclaied  that  they  should  be 
aubject  to  the  rules  and  articles  of  war.  With  the  view  to  test 
4he  aecusacy  of  this  position,  I  have  collated  all  t^e  laws  on 
4he  subject,  to  which  I  beg  leave  to  refer  you. 

See  the  resolve  of  the  old  continental  Congress  of  the  12th 
April,  1785,  (vol.  I,  L.  U.  S.,  p.  669,  note;)  that  of  the  same 
body  3d  October,  1787,  (pp.  668,  '69,  *70,}  concerning  the 
military  establishment;  also  the  act  of  29th  September,  1789, 
referring  to  the  last  mentioned  resolve,  (vol.  ^,  L.  U.  S  ,  p. 
^^y  %  ^0  t^  a<^t  of  the  30th  Aprils  1790,  for  regulating  the 
military  establishn>ent  of  the  United  States^  §  13,  (vol.  2,  L. 
(T.  Su,  p.  102;)  the  aict  of  the  3d  March,  1791,  for  raising  and 
addir^  another  regiment,  &c.,  §  10,  {id,  234;)  the  act  of  the 
^th  March,  1792,  for  making  further  and  nu)re  effectual  pro- 
vision for  the  protection  of  the  frontiers,  §  11,  (trf.  257-'8;)  the 
act  of  the  9th  May,  1794,  providing  for  raising  and  organizing- 
a  ccH*ps  of  artillerists  and  engineiers,  §  4,  (same  vol.,  p.  404;) 
the  act  of  the  3d  Maieh,  1795,  for  continuing  and  regulating 
the  military  establishment  of  the  United  States,  <fcc.,  §  14,  (same 
vol.,  pp.  490-^;)  the  act  of  the  30th  May,  1796,  to  ascertain 
and  fix  the  military  establishment  of  the  United  States,  §  20, 
<8affle  voi.^  p.  659;)  the  act  of  the  27th  April,  1798,  to  provide 
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an  additional  regiment  of  artillerists  and  engineers,  ^  2y.  (veK 
3,  p.  43;)  the  act  of  28lh  May,  1798,  authorizing  the  President 
to  raise  a  provisional  army,  ^  2,  (vol.  3,.  p.  60;)  the  act  of  the 
16th  July,  1798^  to  augment  the  army  of  the  United  States, 
§  8,  (vol.  3,  p.  108;)  the  act  of  the  2d  March,.  1799,  giving 
eventual  authority  to  the  Ih'esident  to  augment  the  army,  §  ^ 
(vol.  3,  p.  261;)  the  act  of  the  16th  March,  1802,  fixing  the 
military  peace  establishment  of  the  United  States,  (vol.  3,  p, 
453;)  the  act  of  the  28th  February,  1803,  in  addition  to  the 
act  last  mentioned,  ^  3,  (same  vol.,  p.  631 ;)  the  act  of  the  2d 
April,  1808,  to  rai^e  for  a  limited  time  an  additional  military 
force,  §  5,  (vol.  4,  p.  163;)  the  act  of  the  8th  January,  1812^ 
authorizing  the  President  to  raise  certain  companies  ofrangersy 
for  the  protection  of  the  frontier,  ^  4,  (vol.  4,  pc  366^)  the  act 
of  the  11th  January,  1812,  to  raise  an  additional  military  force> 
I  10,  (vol.  4,  p.  367;)  the  act  of  the  8*h  April,  1512,  in  addi- 
tion to  the  act  to  raise  an  additional  military  force,.  ^  2,  (vol.  4,. 
p.  404;)  the  act  of  the  16th  May,  1812,.  making  fbrther  pro- 
vision for  the  army  of  the  United  Stales,  ^  2,  (vol.  4,.  p.  433;) 
the  act  of  the  29th  January,  1813,  in  addition  to  the  act  entitled 
^<An  act  to  raise  an  additional  military  foree,^'  ^  6,  (voK  4,  p» 
492;)  the  act  of  the  5th  July,  1813,. to  amend  the  act  in  addition, 
&c.,  ^  2,  (vol.  4,  p.  541;)  the  act  of  the  28th  January,  1814, 
to  cause  certain  regiments  to  be  enlisted  for  fire  years,  §  2, 
(vol.  4,  p.  644;)  the  act  of  the  10th  February,  1814,  to  raise 
three  regiments  of  riflemen,  ^  4,  (vol,  4,  p.  645 ;)  the  act  of  the 
27th  January,  1815,  to  a»thoriae  the  President  ta  accept  the 
services  of  State  troops  and  volunteers,  ^  1  and  4,  (vol.4,  p. 
778;)  the  act  of  the  3d  March,  1815,  to  fix  the  military  peace 
establishment  of  the  United  States,  ^  7,  (vol.  4,  p.  .825;)  the 
act  of  the  24th  April,  1816,  for  organizing  the  general  staff,  and 
making  further  provision  for  the  army,  §  6^  (sessioifts  acts  ef 
1815-16,  pp.  71,  72.) 

On  turning  to  these  laws,  it  is  reoiarkable  that  in  every 
instance  in  which  troops  have  been  raised,  or  their  number 
has  been  augmented  by  any  accession,  however  trivial^  or  in 
which  their  number  has  been  reduced  to  a  peace  establishment, 
or  in  which  a  new  and  distinct  destination  has  been  given  to 
any  portion  of  tbem^  Congress  has  cautiously  iutioduced  a 
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provision  that  they  shall  be  subject  to  the  rules  and  articles  of 
'Var,  And  what  is  still  more  remarkable,  is,  that  even  after 
the  general  act  of  1806  had  passed,  declaring  the  rules  and 
articles  of  war,  and  containing  the  permanent  provision  that 
the  armies  of  the  United  States  should  be  subject  to  these  rules 
and  articles,  CongresSj  not  content  to  leave  after-raised  troops  to 
the  operation  of  that  general  provision,  have,  iti  every  instance, 
repeated  the  provision  of  their  subjectibn  to  military  law.  A 
course  of  legislation  so  long  continued  and  so  uniform  marks 
the  sacred  respect  in  which  Congress  have  ever  regarded  the 
right  of  trial  by  jury,  and  will  justify  us  in  assuming  it  cw  (heir 
sense,  that  this  right  is  never ^  be  taken  away  by  implication; 
never  by  the  mere  impressment  of  a  military  character  on  a 
body ;  never  wUhotU  a  positive  pnmsion  to  (hat  effect. 

In  relation  to  the  cadets  at  West  Point,  then,  in  order  to 
prove  their  subjection  to  the  rules  and  articles  of  war  and  to 
trial  by  courts  martial,  it  is  not  enough  to  show  that  Congress 
has  stamped  on  them  a  military  character;  for  if  we  respect  the 
opinion  uniformly  expressed  by  the  practice  of  Congress,  it 
muust  also  be  shown  to  have  been  expressly  provided  that  those 
cadets  shall  foe  subject  to  the  rules  and  articles  of  war. 

With  these  principles  in  view,  I  shall  proceed  to  examine  all 
the  laws  which  bear  on  the  question  submitted,  expressing  my 
opinion  on  the  legal  cortstruction  and  operation  of  each  law  as 
it  occurs. 

The  nuekus  of  the  military  institution  at  West  Point  was 
a  corps  of  engineejs,  raised  under  the  act  of  Congress  of  the 
16th  March,  1802.  (La^s  of  the  United  States,  vol.  3,  pp, 
456-7,  §  26,  27,  28.) 

In  order  to  apprehend  more  distinctly  the  intention  of  Con- 
gress in  relation  to  this  corpS;  it  may  not  be  amiss  to  examine 
the  previous  laws  relative  to  troops  of  this  description,  and  to 
compare  them  with  the  two  laws  bearing  directly  on  the  ques- 
tion.  Neither  the  two  resolve$  of  the  old  Congress  nor  the 
acts  of  1789-*90,  before  cited,  say  anything  of  engineers.  The 
first  time  they  are  mentioned  in  our  laws  is  in  the  act  of  9th 
May,  1794,  (vol.  2,  p.  403,)  entitled  '^An  act  providing  for 
raising  and  organizing  a  corps  of  turtiUerists  and  engineers,^* 
by  v/hich  9even  hundred  and  sixty-four  non-commissioned 
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officers,  privates,  &c.>  \rere  directed  to  be  engaged  for  three 
years,  by  volimtary  enlistment,  and  were  inem-poraUd  with  tl^ 
previous  corps  of  artillery  then  in  the  service  of  the  United 
States,  the  joint  body  being  thereafter  to  be  denominated  ihs 
corps  of  artillerists  atid  engineers;  the  entire  number,  exclu* 
sive  of  commissioned  officers,  being  nine  hundred  and  ninety- 
two.  By  the  3d  section  of  this  law,  the  whole  body  waa 
organized  into  four  battalions,  each  battalion  consisting  of  four 
companies;  and  to  each  conipany  were  attached  (among  others) 
two  cadetSy  with  the  pay,  clothing,  and  rations  of  a  sergeant. 
The  6th  section  made  it  the  duty  of  the  Secretary  of  War  to 
provide,  at  the  public  expense,  under  the  direction  of  thePres- 
ident,  the  necessary  books,  instruments,  and  apparatus  for  the 
use  of  the  corps.  The  6th  section  authorizes  the  President  to 
cause  such  proportion  of  the  said  corps  as  he  should  deem  con- 
sistent with  the  public  service,  to  serve  in  the  fieid,  on  the  fron« 
tiers,  or  in  the  fortifications  of  the  seacoast.  The  4th  sectioti 
expressly  provided  that  tlie  whole  body  should  be.  governed 
by  the  rules  and  articles  of  war  which  have  been  or  may  be 
by  law  established. 

Hence  there  is  nothing  in  the  character  of  the  service,  in 
the  circumstance  of  their  being  cadets ,  nor  in  that  of  their  being 
furnished  with  the  necessary  books,  instruments,  and  apparatus 
for  study,  which,  at  that  time^  was  deemed  sufficient  to  exempt 
cadets,  among  the  rest,  from  the  operation  of  the  rules  and -arti- 
cles of  war.  The  act  of  3d  March,  179o>  continues  this  iticor* 
poration  and  organization  of  the  corps  of  artillerists  and  en« 
gineers;  and,  in  the  14th  seciion>  repeats'  their  subjection  to 
the  rules  and  articles  of  war.  The  act  of  30th  May,  17%, 
makes  no  change  in  the  situation  of  the  corps  of  artillerists  and 
engineers.  The  act  of  27th  April,  1798>  ^'  to  provide  an  addi* 
tional  regiment  of  artillerists  and  engineers,"  directs  three  bat* 
talions,  of  four  companies  each,  to  be  raised  for  this  pmpose, 
by  enlistment  for  five  years,  unless  sooner  discharged;  attaches 
two  cadets  to  each  company;  directs  the  Secretary  of  War  to 
furnish  all  necessary  books,  instruments,  and  apparatus;  and, 
in  like  manner,  subjects  the  whole  corps  to  the  rules  and  articles 
of  war.  The  act  of  16th  July,  1798,  ^<  to  augment  the  army 
of  the  United  States^  and  for  other  purposes^"  after  authorizing 
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the  raising  and  organization  of  twelve  additional  regiments 
of  infantry  and  six  troops  of  light  dragoons,  proceeds,  in  the 
7tn  section,  lo  authorize  the  President  to  appoint  any  number 
not  exceeding  four  teachers  of  the  arts  and  sciences,  necessary 
for  the  instruction  of  the  artillerists  and  engineers,  at  the 
monthly  pay  of  fifty  dollars  and  two  rations  per  day.  The 
8th  section  subjects  the  qffijoerSy  ^lon-cotnmissioned  officers,  and 
privcUesy  raised  by  virtue  of  this  act,  to  the  rules  and  articles 
of  war;  but  does  not  embrace  in  that  provision  the  teachers 
appointed  by  die  President,  unless  they  come  under  the  de- 
nomination  of  officers,  non- commissioned  qficers,  musicians,  ot 
privates,  which  I  do  not  think  was  intended;  because  the  pre* 
vious  sections  of  the  law  sufficiently  indicate  who  were  meant 
by  those  terms. 

Next  in  order  comes  the  act  of  the  16th  March,  1802,  by 
which  the  establishment  at  West  Point  was  erected.  As  this 
act  beaxs  directly  on  the  subject  of  inquiry,.it  will  be  necessary 
to  give  it  a  more  minute  attention.  It  is  entitled  ^^  An  act  fixing 
the  military  peace  estublisfiment  of  the  United  States."  And 
the  1st  section  declares  that,  after  the  1st  of  June  next  following 
the  date  of  the  act,  the  military  peace  establishment  of  the 
United  States  ^^  shall  be  composed  of  one  regiment  of  artiller- 
ists and  two  regiments  of  infantry^  with  such  officers,  military 
agents,  and  engineers^  as  are  hereinafter  mentioned."  The 
2d  section  is  employed  in  organizing  the  regiment  of  arlillerists 
(not  of  artillerists  and  engineers)  and  the  regiments  of  infantry. 
All  the  succeeding  sections  are  confined  exclusively  to  these 
regiments  of  artillery  and  infantry  (with  the  appendages  of  pay- 
masters and  military  agents,  with  their  assistants,  and  of  sur^r 
geons,  with  their  mates)  till  we  conxe  down  to  section  9,  by 
which  the  President  is  required  *'  to  cause  to  be  arranged  the 
officers,  noncommissioned  officers,  musicians,  and.  privates  of 
the  several  corps  of  troops  now  in  the  service  of  the  United 
States,  in  such  manner  as  to  form  and  complete  out  of  the  same 
the  corps  aforesaid" — that  is  to  say,  the  corps  composed  of  the 
regiment  of  artillery  and  the  two  regiments  of  infantry;  and  the 
next  section  (the  10th)  provides  that  the  officers,  non-commis- 
sioned officers,  musicians,  and  privates  of  the  said  corps  shall 
be  governed  by  the  rules  and  articles  ol  war.     This  section^ 
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therefore,  does  not  embrace  the  engineers,  of  whom,  as  yet, 
nothing  had  been  said.  The  sections  succeeding  the  10th  are 
wholly  employed,  as  the  preceding  ones  had  been,  in  regula- 
tions confined  to  the  regiments  of  artillery  and  infantry,  till  we 
come  down  to  section  26th,  where,  for  the  first  time,  the  sub- 
ject of  the  engineers  is  taken  up.  That  section  authorizes  and 
empowers  the  President,  when  he  shall  deem  it  expedient,  to 
organize  and  establish  a  corps  of  engineers,  to  consist  of  one 
engineer,*  with  the  pay,  rank,  and  emoluments  of  a  major;  two 
assistant  engineers,  with  the  pay,  rank,  and  emolnments  of 
captains;  two  other  assistant  engineers,  with  the  pay,  rank, 
and  emoluments  of  first  lieutenants;  two  other  assistant  engi- 
neers, with  the  pay,  rank,  and  emoluments  of  second  lieuten- 
ant; and  ten  cadets^  with  the  pay  of  sixteen  dollars  per  month 
and  two  rations  per  day; — with  a  power  to  make  promotions^ 
so  as  not  to  exceed  one  colonel,  one  lieutenant  colonel,  two 
majors,  four  captains,  four  first  lieutenants,  four  second  lieu- 
tenants, and  so  as  that  the  whole  corps  shall  at  no  time  exceed 
twenty  officers  and  cadets.  The  27th  section  provides  that  the 
said  corps,  (composed  solely  of  officers  and  cadets,)  when  so 
organized,  shall  be  stationed  at  West  Point,  in  the  State  of  New 
York,  and  shall  constitute  a  military  academy;  and  that  the 
engineers,  assistant  engineers,  and  cadets  of  the  said  corps, 
shall  be  subject,  at  all  times,  to  do  duty  in  such  places,  and  on 
such  service,  as  the  President  of  the  United  States  shall  direct. 
The  28th  section  assigns  the  superintendence  of  the  academy 
to  the  principal  engineer,  and  authorizes  the  Secretary  of  War, 
under  such  regulations  as  the  President  should  direct,  to  pro- 
cure the  necessary  books,  &c.,  for  the  use  of  the  institution. 
The  29th  section  is  a  repealing  one;  and  here  the  law  stops. 
There  is  no  provision  that  this  corps  shall  be  subject  to  the 
rules  and  articles  of  war. 

It  is  here  worthy  of  observation,  that  this  is  the  first  time 
that  a  separate  corps  of  engineers  had  been  raised  by  our  laws; 
that  there  is  no  instance  in  the  annals  of  Congress  in  which 
a  new  description  of  troops  has  been  authorized  without  an 
express  provision  that  they  shall  be  subject  to  the  rules  and 
articles  of  war;  that  in  this  very  law  there  is,  in  the  preceding 
part  of  it,  such  a  provision  in  relation  to  the  artillerists  and  in- 
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fantry^  which  gives  this  omission  with  regard  to  the  engineers 
tepfold  significance;  and  that,  although  a  military  character  has 
beet)  impressed  on  this  corps,  as  welt  by  their  name  as  their 
being  fixed  as  part  of  the  peace  establishment,  yet  that  charac- 
ter is,  comparatively  speaking,  rather  of  an  equivocal  cast; 
whereas,  in  every  other  case  where  the  most  distant  and  un- 
equivocal military  character  has  been  impressed  on  a  newly 
raised  corps,  the  provision  which  is  wanting  here  has  never- 
theless been  added.  It  seems  to  me  very  difficult  to  conceive 
why,  in  this  identical  law,  it  was  thought  necessary  that  the 
provision  should  have  been  so  expressly  introduced  as  to  the 
regiments  of  artillery  and  infantry,  (which  were  most  clearly 
of  an  unequivocal  military  character,)  and  yet  that  it  should 
have  been  so  palpably  omitted  in  relation  to  the  engineers — a 
new  corps,  who  were  constituted  an  academy,  and  liable  to 
military  duty  only  when  called  on  by  the  President— unless 
Congress  intended  the  exemption  with  regard  to  the  latter  corps. 
But  whether  they  did  in  fact  intend  it  or  not,  a  review  of  all 
the  analogous  laws  which  they  have  passed,  the  component 
parts  of  this  very  law,  and  the  principle  that  the  trial  by  jury 
is  not  to  be  ousted  by  implication,  do,  in  my  opinion,  justify 
the  conclusion,  that,  so  far  as  the  question  rests  on  the  act  of 
the  16th  March,  1802,  the  members  of  this  military  academy 
were  not  subject  to  the  rules  and  articles  of  war. 

Next  in  order  follows  the  act  of  the  26th  February,  1 803, 
in  addition  to  the  preceding  act,  (vol.  3,  Laws  U.  S.,  p.  530.) 
The  first  section  of  this  act  contains  merely  a  provision  in 
relation  to  the  regiment  of  artillerists.  The  second  section 
authorizes  the  President  to  appoint  one  teacher  of  the  French 
language,  and  one  teacher  of  drawing,  to  be  attached  to  the 
corps  ol  engineers,  whose  compensation  shall  not  exceed  the 
pay  and  emoluments  of  a  captain  in  the  line  of  the  aripy .  The 
third  section  provides  that  <<  the  commanding  officer  of  the 
corps  of  engineers  be  authorized  to  etUisty  far  not  less  t/Uni 
three  yecarsy  one  artificer  and  eighteen  men,  to  aid  in  making 
practical  experiments,  and  for  other  purposes;  to  receive  the 
same  pay,  rations,  and  clothing  as  are  allowed  to  the  artificers 
and  priviates  in  the  army  of  the  United  States,  and  the  same 
bounty  when  enUsted  for  five  years,  and  to  he  subject  to  the 
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rules  and  articles  of  wcsr.^^  Who  arq  to  be  00  subject?  Most 
clearly  those  who  are  the  exclusive  objects  of  the  rest  of  the 
provisions  in  this  section,  to  wit:  the  artificer  and  the  eighteen 
men.  If  it  «hould  be  asked  what  reason  there  can  be  why 
these  men  should  be  more  subject  to  the  rules  and  articles  of 
war  than  the  engineers  and  cadets  who  had  before  constituted 
the  corps,  it  would  be  sufficient  answer  that  Congress  have  so 
provided.  But  it  seems  to  me  that,  if  it  were  necessary  to 
assign  a  further  reason,  one  might  be  found  without  difficulty^ 
in  the  different  footing  in  other  respects  in  which  the  two  parts 
of  this  corps  stand;  for  it  is  observable  that  the  act  of  the  16th 
March,  1802,  does  not  require  the  engineers  and  cadets  to  be 
enlisted  at  aU^  much  less  to  be  enlisted^for  a  partictUar  lime. 
The  language  of  that  section  is,  that  the  President  may,  when 
he  shall  deem  it  expedient,  organize  and  establish  a  corps  of 
engineers  not  from  the  army  then  on  band  5  for,  if  it  had  been 
so  intended,  it  would  have  been  so  expressed,  as  it  was  in 
the  9th  section  as  to  the  regiments  of  artillerists  and  infantry. 
But  there  is  a  further  reason  why  it  could  not  have  been  intend- 
ed to  be  drawn  from  the  army  then  on  hand;  for,  by  the  9th 
section  of  the  law,  all  the  officers  and  privates  of  that  army^ 
who  were  not  taken  into  the  regiments  of  artillerists  and  infan- 
try, were  directed  to  be  discharged  on  the  1st  of  April,  1802; 
whereas  the  corps  of  engineers  were  to  be  organized  and  estab- 
lished whenever  thereafter  the  President  should  deem  it  ex- 
pedient. Were  they  to  be  drawn  from  the  regiments  of  artil- 
lerists and  in&ntry  authorized  by  the  previous  sections  of  the 
act  of  1802?  It  is  not  so  said;  and  the  inference  is  excluded 
by  the  precision  in  point  of  number,  and  the  compact  and  sep- 
arate form  into  which  those  regiments  had  been  previously  or- 
ganized. I  understand  the  26th  section,  then,  as  authorizing 
the  President  to  organize  and  establish  this  new  corps  by  a  new 
and  original  contract  with  the  members  who  were  to  compose 
it;  they  were  not  to  be  erdisted,  but  engaged  for  the  price 
stipulated  by  the  law«  It  is  not  said  for  what  length  of  time 
they  were  to  be  engaged;  nor  is  it  even  said  that  they  were 
to  be  commissioned;  they  were  rather  an  anomalous  species  of 
body,  to  be  called  into  being  whenever  the  President  should 
deem  it  expedient^  and  to  be  formed  into  a  school — an  academy 
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for  military  instruction;  whereas  the  artificer  and  the  eighteen 
men  here  authorized  are  enlisted  far  three  years,  and  pvt,  in  ail 
respects  y  on  a  footing  with  the  artifieers  and  privates  of  the  army. 
Why  is  the  provision  of  subjection  to  the  rules  and  articles 
of  war  expressly  made  as  to  these  men,  and  again  omitted  as 
to  the  engineers  and  cadets,  as  well  as  to  the  teachers  of  French 
and  drawing  here  authorized,  unless  the  omission  was  intend- 
ed ?  Would  it  not  be  a  most  arbitrary  coristruction  which  should 
impute  to  Congress  the  intention  to  subject  the  original  corps 
of  engineers,  and  the  masters  now  added,  to  military  law, 
when,  on  two  occasions, -most  obviously  inviting  them  to  the 
expression  of  that  intention,  if  it  existed,  they  should,  never- 
theless, decline  that  expression,  and  leave  it  to  be  gathered  by 
an  inference — an  inference,  too,  unwarranted  by  their  whole 
course  in  analogous  cases?  I  cannot  think  that  such  an  inter- 
pretation  of  the  laws  would  be  sound;  and,  therefore,  at  yet,  I 
see  nothing  which  subjects  the  engineers,  cadets,  and  teachers 
at  West  Point,  to  the  rules  and  articles  of  war.  Before  I  leave 
this  part  of  the  subject,  I  will  observe,  that,  if  I  am  wrong  in 
supposing  that  the  original  corps  of  engineers  at  West  Point 
was  not  to  be  drawn  from  the  then  existing  army,  or  from  the 
regiments  of  artillery  and  infantry  which  were  thereafter  to 
constitute  the  peace-establishment  of  the  United  States;  and 
if,  on  the  contrary,  they  were  (according  to  Colonel  Hind- 
man's  suggestions)  to  be  drawn  ^^  from  the  different  arms  of 
the  army,"  (composing  the  peace-establishment,  I  suppose  he 
means^)  it  would  not  yet  fellow  that,  because  while  belonging 
to  the  artillery  and  infantry  they  were  subject  to  the  rules  and 
articles  of  war,  (hey  would,  therefore,  be  subject  in  their  new 
character  of  engineers.  On  the  contrary,  every  inference  would 
still  follow,  from  the  very  palpable  omission  of  Congress  so  to 
subject  ihem;  and,  not  to  multiply  instances  of  the  manner 
in  which  Congress  have  legislated  in  parallel  cases,  I  will  call 
your  attention  to  one  only:  it  is  that  which  you  will  find  in 
chapter  633,  vol.  4,  Laws  of  the  United  States,  page  641.  This 
act,  providing  for  the  destination  of  a  part  of  the  troops  author- 
ized to  be  raised  by  a  previous  law,  and  by  that  [n^ous  law 
expressly  subjected  to  martial  law,  because  it  so  far  changes 
that  destination  from  the  general  purposes  of  war  as  to  limit  it 
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to  the  defence  of  the  sea  board,  expresely  repeats  their  subjec* 
tion  to  the  rules  and  articles  of  war^  lest  from  the  raeie  change 
of  destiaatioQ  they  should  be  considered  as  being  absolved  from 
their  liability  to  those  mles  and  articles  under  the  original  law. 
We  come  now  to  the  act  of  the  lOlh  April,  1806,  "  for  estab- 
lishing rules  and  articles  for  the  government  of  the  armies  of 
the  United  States."  The  96th  article  of  these  rules  and  ar- 
ticles is  in  these  words:  <^  All  officers,  conductors,  gunners, 
matrosses,  drivers,  or  other  persons  whatsoevery  receiving  pay  or 
hire  in  the  service  of  the  artillery  or  corps  of  engineers  of  the 
United  States,  shall  be  governed  by  the  aforesaid  rules  and  ar- 
ticles, and  shall  be  subject  to  be  tried  by  courts-martial,  in  like 
manner  with  the  officers  and  soldiers  of  the  other  troops  in 
the  service  of  the  United  States."  At  the  passage  of  this  law 
there  was  no  corps  of  engineers  except  that  at  West  Point; 
they  must,  therefore,  have  been  intended;  and  this  is  rendered 
the  more  clear  by  the  consideration  that  the  article  in  the  old 
rules  and  articles,  from  which  this  is  copied,  has  not  the  words 
'<or  corps  of  engineers." — (See  1st  Graydon,  appendix,  p. 
165,  §  xvi,  art.  1.)  These  words,  therefore,  being  in  the  year 
1S06  for  the  first  time  interpolated  by  Congress,  and  there  be- 
ing no  body  to  fit  the  description  except  the  corps  of  engineers 
at  West  Point,  I  do  not  see  how  the  conclusion  can  be  fairly 
avoided,  that  it  was  intended  to  apply  to  them.  They  were  a 
corps  of  engineers;  they  received  the  pay  of  the  United  States; 
they  were  in  the  service  of  the  United  States — ^as  much  so  as 
any  other  troops  on  the  peace  establishment:  therefore,  that 
corps,  and  all  other  persons  in  its  service ,  now  became  subject 
to  martial  law;  not  only  the  engineers,  cadets,  artificers,  and 
eighteen  privates,  who  constituted  the  corps,  but  the  masters 
or  teachers  of  the  French  and  drawing,  who  were  in  the  ser- 
vice  of  that  corps.  So  stood  the  law  when  the  act  of  the  29th 
of  April,  1812,  was  passed,  entitled  ^' An  act  making  further 
provision  for  the  corps  of  engineers."  This-  act,  by  the  first 
section,  provides  that  certain  officers  be  added  to  the  corps  of 
engineers,  and  that  there  be  attached  to  that  corps  a  company 
of  bombardiers,  sappers,  and  miners.  The  2d  section  provides 
that  the  military  academy  shall  consist  of  the  corps  of  engi- 
neers (including,  of  course,  the  ten  cadets  who  had  been 
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originaliy  attached,  and  then  formed  a  part  of  it)  and  certaia 
new  professors,  in  addition  to  the  teachers  of  the  French  lan- 
guage and  drawings  already  provided.  (I  will  merely  remark, 
in  passing,  that  these  new  professors,  thus  attached  to  the  corps 
of  engineers,  come  within  the  description  of  the  96th  article  of 
the  permanent  act  of  1806,  establishing  the  rules  and  articles 
of  war,  as  persons  receiving  pay  in  the  service  of  that  corps.) 
The  'Sd  section  of  the  act  of  1812  provides,  that  '*  the  cadets 
heretofore  appointed  in  the  service  of  the  United  States,  whether 
of  artillery y  cavalry ^  rijlemeny  or  infantry, ^^  (omitting  in  the 
enumeration  those  who  had  been  theretofore  appointed  in  the 
service  of  the  corps  of  engineerSf)  '^  or  that  may  in  future  be  ap* 
pointed,  as  hereinafter  jorowrfcrf,  shall  at  no  time  exceed  two 
hundred  and  fifty;  that  they  may  be  attached,  at  the  discretion 
of  the  President,  to  the  military  academy ^  and  be  subject  to  the 
established  regulations  thereof  i  that  they  shall  be  arranged  into 
companies,"  &c.  The  section,  after  going  on  to  describe  the 
discipline  of  the  cadets,  proceed3  to  direct  the  manner  of  ap- 
pointment and  qualifications  of  the  cadets  thereafter  to  be 
appointed.  If  it  were  material  to  the  (^ecision  of  the  question 
which  you  have  submitted  to  me,  I  should  say  that  I  differed 
with  Colonel  Hindman  and  the  court-martial  in  the  opinion, 
that,  by  the  3d  section,  the  cadets  who  had  previously  consti- 
tuted a  part  of  the  corps  of  engineers  were  abolished,  or  amal- 
gamated with  the  two  hundred  and  fifty  authorized  by  that 
section  to  be  attached  to  the  academy;  for  by  the  second  sec-* 
tion  it  is  expressly  declared  that  '^  the  military  academy  shall 
consist  of  the  corps  of  engineers" — that  is,  the  existing  corps 
expressly  composed,  in  part,  under  the  act  of  1802,  of  the  ten 
cadets,  who,  so  far  from  being  abolished,  are  hereby  confirmed; 
and  when  you  come  to  examine  the.  component  parts  of  the 
two  hundred  and  fifty  new  cadets  who  are  authorized  by  the 
thifd  section,  you  will,  find  no  part  of  the  description  which 
applies  to  the  ten  cadets  who  had  been  previously  attached  to 
the  corps  of  engineers;  for  these  ten  had  not  been  ^*  heretofore 
appointed  in  the  service  of  the  United  Stales,"  either  of  artillery^ 
•eavalry,  riflemen,  or  infantryj  the  corps  of  engineers  having 
been  by  the  previous  laws  erected  into  a  corps  distinct  from 
them  all,  and  known  by  a  difierent  name;  nor  were  those  tea 
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cadets,  already  appointed,  included  in  the  only  rennaining  part 
of  the  description  of  those  *'  who  may  in  future  be  appointed 
in  the  manner  hereinafier  providefV^  Whatever  might  have 
been  the  intention  of  Congress,  it  is  very  clear,  to  my  judg- 
ment, that  they  have,  by  this  third  section,  authorized  ihe 
President  to  add  to  the  establishment  two  hundred  aad  fifty 
cadets,  exclusive  of  the  ten  who  had  been  previously  appointed 
under  the  act  of  1902.  But  to  proceed  directly  to  the  point  in 
question:  the  cadets  embraced  in  the  third  section  were  to  be 
attached,  at  the  discretion  of  the  President,  to  the  military 
academy;  and  when  so  attached,  they  were  to  be  subject  to 
the  established  regulations  thereof.  What  is  the  meaning  of 
this  phrase, a^/acA<?rf  to  the  military  acaikmy?  What  is  meant 
by  the  miliiary  academy?  Does  it  mean  the  buildings  in  which 
the  military  education  was  taught?  Noj  Congress  have  not 
left  us  in  the  dark  on  this  point;  they  have  expressly  defined 
what  they  mean  by  the  phrase,  the  military  itcademy.  By 
the  27th  section  of  the  act  of  1802  they  have  expressly  de- 
clared that  the  corps  of  engineers  shall  constitute  this  military 
academy;  and  by  the  2d  section  of  the  act  immediately  tinder 
consideration,  they  have  repeated  '*  that  the  military  academy 
shall  consist  of  the  corps  of  engineers j^^  &c.  By  attaching  these 
cadets,  therefore,  to  the  military  academy,  is  clearly  meant 
attaching  them  to  the  corps  of  engineers ^  with  their  train  of 
professors  who  constUute  that  academy;  and^  while  so  attached^ 
they  compose  apart  of  that  corps.  Being  thils  identified  with 
the  corps,  if  this  were  a  case  in  which  implication  could  be 
suffered  to  speak,  it  might  be  fairly  held  that  they  became,  by 
irresistible  consequence,  subject  to  all  the  laws  which  bound 
that  corps.  Congress,  however,  with  their  habitual  caution, 
have  saved  us  the  necessity  of  collecting  their  intention  by 
inference,  in  this  respect,  by  expressly  declaring  that  the  cadets 
thus  attached  to  the  pre-existing  military  body,  known  by  the 
name  of  the  military  academy ^  should  be  subject  to  the  estab* 
lished  regulatitms  of  that  body.  What  were  these  regulations  ? 
One  of  them  was  (under  the  act  of  1802)  that  that  body  should 
be  subject  at  all  times  to  do  duty  in  such  places  and  on  such ' 
service  as  the  President  should  direct.  Another  Was  (under 
the  act  of  1806)  that  that  body  should  be  governed  by  the  rules 
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and  articles  of  war,  and  be  subject  to  be  tried  by  courts-martial; 
and  the  sectioa  under  consideration  expressly  declares  that  the 
two  hundred  and  fifty  cadets  shall  be  subject  to  the  same  reg* 
ulatioas. 

It  is  said,  howeyer,  by  Colonel  Hindman,  that  the  96th 
article  of  the  rules  and  articles  of  war  embraces  only  the  case 
cf  cadets  in  the  service  of  the  artiliery  and  corps  of  engineers; 
and  that  these  cadetSi  not  being  in  the  service  of  either  of  those 
corps^  or  of  any  other  corps,  are  not  comprehended  by  that 
amide.  In  answer  to  this,  it  might  be  very  6drly  insisted,^ 
that  those  cadets^  after  their  attachment  to  the  carps  ef  engi- 
neerty  come  within  the  very  description  of  the  96th  article-*- 
being- ^Ter^ons  who  receive  pay  in  the  eerrrioe  of  the  corps  ef  engi^ 
users.  But  let  it  be  admitted  that  the  new  cadets  are  not 
wit}iin  the  description  of  the  96th  article:  can  it  be  denied  that 
the  original  body  who  composed  the  military  academy  were 
within  that  description?  For  if  they  were,  the  act  of  1812 
places  the  new  cadets  precisely  on  the  same  footing,  by  subject- 
ing them  expressly  to  the  same  established  regulations. 

Iiost  it  should  be  thought  that  this  phrase  established  regu- 
lotions  has  a  narrower  sense  than  that  which  I  have  assigned 
to  it — that  it  ailudes;  for  example,  to  the  allotment  of  the  hours 
fiNTStudy,  forexercise,  for  relaxation  and  rerreshment,  for  sleep, 
&c. — ^it  may  not  be  amiss  to  observe  that  <^  the  same  rules  and 
regulations "*'  are  the  terms  employed  by  Congress,  in  parallel 
cases,  with  an  unquestionable  reference  to  a  subjection  to  mar- 
tial  law.  In  support  of  ttiis,  see  chap.  376,  §  2,  (vol.  iv,  p. 
405,)  chap.  632,  §  2,  p.  541.  In  chap.  599^  §  4,  (vol.  iv,  p. 
645,)  the  phrase  here  is,  that  the  new  troops  shall  be  placed,  in 
every  respect^  on  the  same  footing  as  the  other  regular  troops 
of  ^Ae  United  States,  But  if  this  phrase  ^<  established  regula- 
tions" is  to  have  the  restricted  sense  which  I  have  supposed, 
then  the  new  cadets  are  not  subject  to  do  duty  when  and  where 
and  how  the  President  shall  direct.  The  construction  which 
would  subject  them  to  this  duty  cannot  fairly  avoid  the  other* 

li  is  suggested  by  Colonel  Hindman,  on  behalf  of  the  court- 
martial,  that  these  cadets  are  merely  students.    In  one  sense 
they  are  so;  and  so  was  the  old  corps  known  under  the  name 
of  artillerists  and  engineers;  so  was  the  original  corps  of  engi- 
19 
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neers  who  constituted  the. military  academy.  For  both  ^^  books^ 
instruments,  and  aj^ratas  for  study,"  were  expressly  provi- 
ded by  law;  yet  this  character  of  students  did  not  exempt  them 
from  a  liability  to  martial  law.  But  if  the  suggestion  is  intend* 
ed  to  place  these  cadets  on  the  footing  of  civil  students^  clothed 
with  all  their  civil  privileges  and  immunities,  it  is  pioper  to 
remark  that  these  cadets  occupy  a  very  dijQferent  ground.  They 
are  enlisted  soldiers;  they  engage,  like  sokliers;  to  serve  five 
years,  unless  sooner  discha^ed ;  they  receive  the  pay,  rations^ 
and  emoluments  of  sergeants;  they  are  bound  to  perform  mili- 
tary duty  in  such  places  and  on  such  service  as  the  cotn- 
mander-in  chief  of  the  army  of  the  United  States  shcdl  order; 
and,  finally,  by  the  act  of  the  3d  March,  1815,  fixing  ^'  the 
military  peace  establishment  of  the  United  States/'  the  corps 
to  which  they  were  attached,  and  of  which  they  form  a  part,, 
is  expressly  recognised  as  a  part  of  that  military  establishment. 
(See  the  act,  vol.  4,  Laws  United  States,  p.  825.) 

I  have  given  you  all  this  trouble,  sir,  from  my  respect  for 
the  court*martial  with  whom  I  have  been  obliged  to  difier,  as 
well  as  from  the  real  delicacy  and  importance  of  the  question^ 
and  after  every  allowance  for  the  genius  of  our  constitution 
and  laws,  and  after  rejecting  everything  like  implication  and 
inference  from  the  consideration  of  this  question,  I  come  to  the 
conclusion  that  the  corps  at  West  Point  form  a  part  of  the 
land  forces  of  the  United  States,  and  have  been  constitutionally 
subjected  by  Congress  to  the  rules  and  articles  of  war,  and  to 
trial  by  court-martial. 

I  have  the  honor  to  be,  &c., 

WM.  WIRT. 

To  the  Secretary  op  War. 


PRE-EMPTIONS  ON  MISSOURI  BOUNTY  LANDS. 

The  righta  of  pre-emption  given  to  settlers  by  the  act  of  the  12th  April,  1814, 
attach  to  settlers  on  lands  set  apart  for  bounties  by  the  act  of  6th  May,  181S, 
i^ho  settled  thereon  prior  to  the  surveys;  but  not  to  those  who  settied  thereon 
subsequently. 

The  President  cannot  appoint  registers  and  receivers  for  the  land  districts,  until 
there  shall  be  sufficient  land  surveyed  to  authorize  the  opening  of  land  offices. 
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The  preemption  claims  cannot  be  ascertained  and  decided  upon  by  any  oth«r 
agency  than  4hat  of  registers  and  receivers  of  the  land  diatricu  in  which  they 
are  situate. 

Legislation,  to  ft-ee  the  subject  of  granting  patents  from  embarrassment,  recom- 
mended. 

Office  of  the  Attorney  General, 

August  28, 1819. 

Sir:  I  have  adverted  to  the  several  acts  of  Congress  to 
vhich  yoti  have  referred  me  by  your  staleiirent  relative  to  the 
{lublic  lands  west  of  the  Mississippi  and  tm  the  Territory  of 
Missouri,  and  have  now  the  honor  to  answer  the  questions  you 
have  submitted  for  my  opinion. 

1.  Your  first  question  is,  whether  the  rights  of  pre-emption 
given  to  settlers  by  the  act  of  the  12th  April;  1814,  can  be 
^Slowed  withifl  the  range  of  country  designated  for  military 
bounties? 

Answer. — The  act  which  provides  for  designating  the  mili- 
tary bounty  lands,  passed  on  the  6th  May,  1 812,  directs,  among 
ether  things,  that  the  President  shaH  cause  to  be  surveyed  two 
millions  of  acres  in  the  Territory  of  Louisiana,  (now  Missouri,) 
and  provides  that  the  lands  thus  surveyed  (with  certain  excep- 
tions, which  do  not  touch  this  question)  shall  be  set  apart  and 
reserved  for  satisfying  the  bounties.  The  3ct  of  the  12th  April, 
1814,  provides  **  that  every  person  (and  their  legal  represent- 
atives) who  has  actually  inhabited  and  cultivated  a  tract  of 
land  lying  ih  the  Territory  of  Missouri,  which  tract  is  not 
rightfuUy  daimed  by  any  other  person,  and  who  shall  not  have 
removed  from  said  Territory,  shall  be  entitled  to  the  right  of 
preemption  in  the  purchase  thereof."  From  the  general  lan- 
guage of  this  act,  the  right  of  pre-emption  runs  through  the 
whole  Tenitory,  except  where  the  tract  for  which  the  settler 
contends  is  rightfully  claimed  by  any  other  person.  No  such 
claim  can,  I  conceive,  exist  as  to  lands  which  were  vacant  and 
unappropriated  at  the  time  of  the  settlement.  The  military 
bounty  lands  are  set  apart  and  reserved  (i.  e.  appropriated) 
from  the  time  of  the  surveys.  My  opinion,  therefore,  is,  that  aU 
settlers  on  these  lands,  prior  to  the  surveys,  are  entitled  to  the 
right  of  pre-emption,  under  the  act  of  the  12ih  April,  1814. 
But  not  so  those  who  have  settled  on  them  since  the  surveys 
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were  made;  because^  after  the  surveys,  they  were  no  longer 
vacant  and  unappropriated.  From  that  time,  a  rightful  claim 
existed  in  behalf  of  the  soldiers,  which  a  subsequent  settle- 
ment  could  not  divest.  The  survey  was  notice  to  all  the 
world,  and  the  settler  was  bound,  at  his  peril,  to  take  notice 
of  it;  but,  with  regard  to  those  who  made  their  settlements  be- 
fore the  surveys,  they  had  no  such  notice,  and  stand  upon  the 
same  ground  of  merit  with  other  settler». 

2.  Your  second  question  is,  Can  the  President  now  pro- 
ceed to  the  appointment  of  the  registers  and  receivers  of  the 
land  districts  created  by  the  act  of  the  17th  February,  1818^ 
no  public  lands,  distinct  from  the  military  lands,  having  been 
surveyed  in  those  districts? 

Anstoer.  The  first  section  of  this  act  announces  the  purpose 
^r  which  the  new  land  offices  were  to  be  opened;  it  wasfifr 
the  disposol  of  the  lands  of  the  United  States  west  of  the  Mis- 
sissippi  river,  in  the  Territory  of  Missouri.  When  we  took  to 
the  previous  laws  which  establish  the  system  ibr  the  sale  of 
public  lands,  we  can  have  little  doubt  what  kind  of  disposal 
was  here  intended;  it  is  the  phrase  constantly  used,  either  in 
the  title  or  body  of  those  la^s,  when  provision  is  made  for  a 
general  sale  of  all  the  lands  within  the  district  designated. 
The  fiftt  section  of  the  act  immediately  before  us  having  af« 
ranged  the  land  districts  for  which  the  new  offices  were  to  be 
opened,  the  second  section  gives  to  the  President  the  authority 
in  question:  '^  So  soon  as,  in  the  opinion  of  the  Presidentj  there 
shall  be  a  sufficient  quantity  of  the  public  lands  surveyed, 
within  all  or  either  of  the  land  districts  hereby  established,  ta 
authorize  the  opening  of  all  or  either  of  the  land  offices  afore-* 
said,  he  shall  cause  the  same  to  be  opened,  and  proceed,  fiom 
time  to  time,  to  appoint,  by  and  with  the  advice  and  consent 
of  the  Senate,  for  each  of  the  said  offices,  a  register  and  re- 
ceiver." Here,  the  power  of  the  President  to  appoint  does  not 
arise  until  there  shall  have  been  a  student  quanHty  ofthejmUic 
lands  surveyed  to  justify  opening  the  offices.  This  is  not  the 
language  which  would  have  been  used,  if  military  surveys  had 
been  intended;  and  even  if  this  could  be  a  question,  all  doubt 
is  removed  when  we  proceed  to  the  third  section,  wherein  the 
President  is  authorized,  on  opening  any  one  of  these  land  offir 
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ces,  to  direct  so  much  of  the  public  lands  lying  ia  such  district 
«s  sbaU  have  been  surveyed  according  to  law,  to  be  offered 
for  sale — ^which  most  certainly  coald  not  have  b^n  intended 
«s  to  military  bounty  lands.  It  is  to  my  judgment,  therefore, 
Tery  dear  that  the  single  case  in  the  contemplation  of  Con- 
igress,  as  being  that  on  which  the  President's  power  of  ap^int- 
nient  is  to  arise,  was  the  retam  of  surveys  of  such  of  the  public 
lands  as  are  for  aale^  and  that  any  appointment  made  by  him 
previous  to  such  retmns  would  be  void,  as  being  made  with- 
out authority^ 

It  is  asked,  whether  the  law  cannot  be  so  construed  as  to 
intend  the  appointment  ichenever  there  are  duties  for  the  regis- 
ter and  roceioer  to  perform^  The  answer  is,  that  Congress 
hava  dearly  limited  the  power  of  appointment  to  a  single  and 
«  different  contingency,  to  wit:  the  survey  of  a  sufficient  quan- 
tity of  the  public  lands  to  justify  opening  the  offices  for  sale. 
Their  language  dearly  indicates  this  ns  the  single  contingency 
on  which  the  power  is  to  anse;  and  the  legal  maxim  is,  that 
whenever  the  language  of  a  law  is  free  from  doubt,  there  is  no 
room  for  construction.  Kx  the  same  time>  there  can  be  little 
question^  that  if  Congress  had  looked  to  the  case  which  has 
occurred,  of  pre*omption  rights  within  the  range  of  the  military 
bounty  lands  which  required  to  be  acted  on  by  the  register 
and  receiver^  by  the  provisions  of  the  act  of  the  12th  of  April, 
1814,  they  woiild  hav^  authorized  their  appointment  in  time 
to  meet  that  contingency. 

3.  Another  question  is,  whether  the  pre-emption  claims  can 
be  ascertained  and  dedded  upon  by  any  other  agency  than 
that  of  the  registers  and  reed  vers  of  the  land  districts  in  which 
they  are  situate?  *  • 

Answer,  I  think  not.  Tho  power  is  expressly  given  to 
them,  without  any  power  of  revision  dsewhere.  The  language 
of  the  law  is,  that  ^'  in  every  case  where  it  shall  appear,  to  the 
satisfaetioH  of  the  register  and  receiver  of  public  mojieys  of  the 
land  qfioe,  that  any  person  who  has  delivered  his  claim  of  no- 
tice Ls  entitled,  according  to  the  provisions  of  this  act,  to  a  pref- 
erence, such  person  so  entitled  shall  have  a  right  to  enter  the 
same,  on  his  producing  a  receipt  from  the  receiver,"  &c. 

4.  If  the  register  and  receiver  of  public  moneys  cannot  now 
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be  appointed,  shall  the  issuing  of  military  patents  be  now  sus- 
pended until  the  public  lands  shall  be  surveyed^  or  until  legis- 
lative interposition  can  be  had  ?    Or, . 

5.  Shall  the  kttery  and  issue  of  patents  be  eonlinued,  with- 
out regard  to  the  preemption  claims  which  may  exist  in  the 
range  of  country  designated  for  the  location,  of  the  militaiy 
bounties? 

These  are  questions  yather  of  expediency  than  of  ktw.  1 
will,  however^  beg  leave  respectfully  to  suggest,  that  if  the 
Executive  concur  in  the  opinion,  that  settlements  prior  to  the 
surveys  of  the  military  lands  give  the  seltiers  a  right  of  pre- 
emption in  those  lands,,  they  will  find  themselves  in  the  pi^- 
dicatnent  of  being  called  on  to  execute  two  eonfliciing  laws; 
and  cannot  proceed  to  allot  and  grant  the  mUilary  lands  through- 
out, without  the  danger  (and,  indeed^  the  certainty)  of  coun- 
teracting that  which  secures  the  right  of  pre  emption.  The 
obligation  on  the  Executive  to  execute  both  laws  is  equal;  and 
since  it  is  impossible  to  execute  both  without  the  aid  of  regis- 
ters and  receivers,  (whom,  as  yet,  the  President  is  not  author- 
ized  to  ai^int,)  I  would,  with  great  deference,  advise  the 
suspension  of  the  lottery  and  issue  of  military  patents^  until  the 
legislature  can  clear  the  course  by  a  new  law. 
I  have  the  honor  to  be,  &c., 

WM.  WIRT. 

To  the  Secretary  of  the  Treasury. 


COURTS-MARTIAL. 

A  plea  before  a  coart-martial  of  a  former  arrest  and  discbarge  is  bad ;  a  (brmer 
Vial,  only,  is  a  defence  under  the  87th.  article  of  the  Rules  and  Articles  of 
War. 

As  to  the  perspicuity  and  precision  of  the  charg;e8„  if  the  description  of  the 
offence  is  sufficiently  clear  to  inform  the  accused  of  the  military  offence  for 
which  he  is  to  be  tried,  and  to  enable  him  to  prepare  hia  defence^  it  is  suffi- 
cient. 

Office  of  the  Attorney  General, 

•  August  29, 1819. 

Sir:  I  have  examined  the  proceedings  of  the  general  couit- 
martial  held  at  Detroit  last  month,  in  the  case  of  Lieutenant 
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Ciassaway^  aod  have  now  the  hocKM*  to  hand  you  my  opinion 
OB  the  points  of  law  made  by  the  lieutenant  in  his  defence* 

He  offeied,  first,  a  plea  in  bar  to  the  trial,  setting  £>rth  a 
former  aurest  on  the  same  charges,  and  a  cuscharge  tpithaui  trial. 
His  flea  was  not  well  founded.  The  only  provision  on  the 
subject  is  that  which  is  contained  in  the  87th  article  of  the 
Aules  and  Articles  of  War:  '^no  officer,  noncommissioned 
officer,  soldier,  or  Mower  of  the  army,  shdl  be  tried  a  second 
lime  (or  the  same  xrffence."  But  a  mere  caresi  is  no  trial;  and 
Che  case,  therefore,  is  not  within  tfie  provision. 

The  reference  made  in  the  plea  to  Ae  7th  article  of  the 
amendments  to  the  constitution  of  tlie  United  States,  is  an  error 
either  in  the  pleader  or  in  the  copyist;  the  article  intended  is, 
I  presume,  the  6th  amendment,  wbieh  prbvides  that  no  per- 
son  shall  *^  be  subject,  for  the  same  offence,  ta  be  tvrice  put  in 
jeopardy  for  life  or  Umt.^^  But  a  mere  arrest,  even  in  cases 
punishable  in  life  or  limb,  is  not  considered  as  constituting  this 
jeopatdy*  The  principle  is  derived  to  us  immediately  from 
the  common  law.  It  is  a  maxim  of  this  law,  <^that  a  man 
shall  not  be  brought  into  danger  of  his  life  more  than  once  for 
the  same  offence;"  but,  to  give  the  benefit  of  this  maxim,  it 
is  necessary  that  he  should  have  been  actually  aequitted  or 
<onmct€dmi  a  former  trM^  and  the  record  of  this  &ct  must  be 
produced.  lu  Lieutenant  Oassaway's  case,  there  has  been 
no  former  acquUtal  or  toneietion^  and  noform/er  trial;  and  there- 
fore there  is  no  legal  ground  for  his  j^ea  in  ban 

Meantime  I  must  suggest  that  the  steps  which  have  been 
taken  in  relation  to  Lieutenant  Gassawajr  in  this  case,  as  stated 
in  the  evidence  of  General  Macomb,  are  not  free  from  legal  cen* 
sure.  (See  Tytier's  Essay  on  Military  Law,  pages  165-^.)  The 
note  on  the  last  page  is  particularly  worthy  of  notice:  '^  every 
charge  should  be  preferred  0tt  the  time  when  the  fact  ot*  facts  on 
which  it  iicrns  are  recent;  or,  ^  knowingly  passed  over,^^  (as 
was  clearly  the  case  here,)  ^'  ought  not,  either  in  octndor  or  in 
Justicej  to  be  in  future  brought  into  question.^' 

The  lieutenant,  in  his  defence,  objects  to  the  want  of  pre- 
cision in  the  charges:  1.  As  to  the  time  at  which  the  offences 
are  aHeged  to  have  been  committed.  The  writers  on  military 
law  whom  he  quotes  (viz:  2d  McArthur,  p.  6;  Tytler,  219^ 
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and  Macotnb^  65-6)  do  require  minuteneBs  and  precision  iii 
specifying  the  time^  <^  whenever  it  is  possible  io  be  thns  par* 
ticular."  They  all  agree,  however^  that  this  minuteness  and 
precision  are  not  always  within  the  reach  of  the  piosecntor; 
hence  they  allow  him  a  latitude  in  the  statemeBt  of  the  time* 
*^  He  may/'  says  Tyder,  (and  Macomb  after  him,  pages  66-7^> 
<< -charge  the  fact  or  facts  to  have  been  committed  on  such  a  day 
of  such  a  months  or  on  one  or  other  of  the  days  of  that  mouthy 
or  of  the  month  immediately  preceding,  or  tfiat  immediately 
following.'^  McArthur  says:  <^  But  as  the  crime  charged  may 
have  been  committed^  and  yet  there  be  a  mistake  or  doubt  a» 
to  the  precise  day,  the  consequences  of  such  a  mistake  may  be 
guarded  against  by  adding  <  or  on  the  day  or  days  preceding^ 
or  on  the  day  or  days  immediately  foHowing,  or,' "  be  adds, 
lo  one  of  the  days  of  the  month  immediately  preceding  or  fei- 
lowing  t  So  that  the  books  allow  a  range  of  three  months  as 
to  the  laying  of  the  time.  The  time  is  laid  with  much  moie 
precision  in  the  specifications  against  Lieutenant  Gassaway, 
and  are  sufl^ient,  on  authority.  This  latitude  is  not  alk>w- 
able  in  courts  of  civir jurisdiction^  and  it  is  therefore  needless 
to  ioHow  the  prisoner  in  his  reiewnces  ID  Hale  and  Hawkins^ 

2.  The  want  of  precision  in  the  description  of  the  offences* 
The  prisoner  says  that  technical  words  must  be  used  in  de- 
scribing offences:  that  the  technical  word  in  the  45th  article 
18  drunketmessy  whereas  the  word  used  in  the  charge  is  in^ria- 
Hon.  It  would  certainly  have  been  more  formal  to  have  used 
the  term  which  is  used  in  the  Article  of  War,  if  the  design  was 
10  punish  the  prisoner  upon  that  article;  the  description,  how- 
ever, is  sufficiently  clear  to  inform  him  of  the  military  ofibnoe 
for  wiiich  he  was  to  be  tried,  and  to  enable  him  to  prepare  bia 
defence,  which  is  all  that  is  necessary  in  a  case  of  this  kind. 
I  have  the  honor  to  be^  dec, 

WM.  WIRT. 

To  the  Sborbtart  of  Waiu 


COURTS-MARTIAL, 

CourtsHnartial  have  the  power  to  reconsider  any  judgment  and  sentence  ren- 
dered by  diem  during  the  term  or  sittings  and  to  change  the  judgment  and 
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■eotenGe  «v«n  to  defttlt  whtirer  ike- farmer  imposed,  only  in^prisonment.  (Tyt- 
ier,  pp.  173,  345.)  But  the  execation  of  a  sentence  of  death  is  mubdck  unless 
the  court  pronouncing  it  consisted  of  thirteen  eommissioned  officers,  where 
that  number  could  have  been  convened  without  manifest  injury  to  the  serrice. 
(9Be  64th  artide  of  Rttles  and  Articles  of  War.) 

Office  op  tiub  Attoxwbt  GfiNRRAL, 

AugUBt  29, 1819. 

Sir  :  I  have  examined  the  proceedings  of  the  general  court- 
martial  held  at  Port  Shelby ,  in  June  last,  in  the  case  of  pri- 
Tate  Peter  Wiltiamson,  charged  with  desertion,  to  which  the 
prisoner  pleaded  guilty.  The  court,  on  the  14th  of  June,  sen- 
tenced him  to  confinement  at  hard  labor,  with  a  bail  and  chaiii 
attached  to  his  leg,  for  the  remaining  term  of  his  enlistment, 
&c. ;  and,  having  adjourned  to  the  ensuing  day,  at  the  sug- 
gestion of  one  of  the  members  of  the  court,  the  sentence  in  the 
^ase  of  Peter  Williamson  was  reconsidered,  and,  after  due  da- 
liberation,  the  court  substituted  the  following  sentence :  **  That 
he,  the  said  Peter  Williamson,  he  shot  to  death."  The.ques- 
tion  submitted  to  me  is,  whether  the  court  had  the  power,  on 
die  15th,  to  change  the  sentence  which  they  had  pronounced 
on  the  preceding  day,  and  to  make  the  substitution^  which 
they  did  make,  of  the  sentence  of  death. 

In  courts  of  civil  jurisdiction,  when  sitting  even  in  criminal 
cases,  the.  court  is  not  concluded  by  an  opinion  which  they 
may  have  expressed  in  any  one  day,  but  has  the  power  to 
reconsider ;  and,  after  such  opinion,  at  any  future  day  of  its 
session,  the  whole  subject  being  completely  within  its  control 
until  the  end  of  the  term.  On  recurring  to  the  authors  who 
have  treated  of  military  law,  I  pesceive  no  difference  between 
martial  and  civil  courts  in  this  respect :  the  term  of  the  martial 
court  continues  from  the  time  of  its  assemblage  until  its  ad*  • 
joumment  sine  die;  the  term  of  the  civil  courts  oi  the  nation 
continues  from  the  time  of  their  assemblage  undl  their  adjourn- 
ment to  the  court  in  course.  And  I  am  not  apprized  of  any 
difference  in  the  powers  of  the  two  courts  over  the  subjects 
which  severally  belong  to  them  during  the  continuance  of  their 
lespec  ti  ve  terms .  If  a  civil  court  of  criminal  j  urisd  iction ,  there^ 
fore,  may  lawfully  reconsider  and  alter,  during  the  term,  any 
opinion  which  it  may  have  pronounced  on  a  previous  day  of 
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the  same  term ;  so,  in  like  manner,  I  conceive;  may  a  court- 
martial. 

An  opinion  prevails,  I  understand,  that  when  a  court  martial 
has  once  expressed  and  entered  ofi  its  minutes  an  opinion  on 
any  subject,  its  power  over  that  subject  is  gone,  and  the  court 
quoad  hoc  is  at  an  end ;  or  rather  its  power  is  gone,  because 
the  court  is  at  an  end.  But  I  have  met  with  no  authority 
which  supports  this  opinion.  A  general  court«^martial  conrened 
for  general  purposes,  (as  its  name  imports,)  or,  as  the  record 
here  expresses  it,  <<  for  the  trial  of  such  prisoners  as  may  be 
brought  before  it,"  continues  a  court  with  fuILpowers  while  it 
has  any  business  to  do,  of  which  it  alone  is  th«  judge ;  and, 
while  it  does  so  continue  a  court,  its  power  of  judicial  delib- 
eration  and  decision  over  all  the  subjects  which  may  have 
been  brought  before  it  is  as  full  on  the  last  day  of  its  sittings  as 
on  any  preceding  day.  If  it  be  not  so,  it  differs  in  its  consti- 
tution from  all  other  courts  with  which  I  am  acquainted.  And 
I  cannot,  therefore,  adopt  the*  opinion  that  such  a  difference 
exists,  unless  some  authority  of  weight  can  be  shown  for  it ; 
or  unless  some  reason  for  this  difference,  peculiarly  applicable 
to  courts-martial,  can  be  shown :  neither  of  which  have  I  yet 
been  able  to  discover. 

The  idea  that  the  court  is  at  an  end,  and  its  power  gone,  by 
the  act  of  entering  an  opinion  on  the  journal  of  its  .secret  pr«« 
ceedings,  might  be  productive  of  infinite  mischief,  as  it  would 
preclude  the  power  of  correcting  any  and  every  error,  even  of 
misconception  or  inadvertence,  and  is  utterly  inconsistent  with 
every  sound  notion  of  a  deliberative  body.  Whereas,  leaving 
the  court-martial,  like  the  civil  court,  in  full  possession  of  the 
power  of  considering  and  reconsidering  the  subjects  which 
belong  to  it  during  the  whole  of  its  session,  while  it  gives  them 
all  the  full  advantage  of  time,  caution,  circumspection,  and  the 
best  use  of  their  iaculties,  is  not  liable,  so  lar  as  I  can  discern^ 
to  any  one  disadvantage. 

This  position,  too,  that  the  court  is  at  an  end,  and  its  power 
gone,  by  the  expression  of  its  first  opinion,  is  so  far  from  being 
warranted  by  the  received  authorities,  that  the  direct  reverse 
of  it  is  declared  by  them  to  be  the  law.  They  insist  that  the 
court  is  not  dissolved,  even  by  its  awn  ndjorummerU  sine  die; 
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that  it  cau  be  finally  dissolved  anli/btf  the  atUharUy  of  the  (^ieer 
who  coiled  it,  being,  until  such  dissolntion,  subject  to  be  re* 
convened  by  his  ordkr^  to  reconsider  t/ie  opinion  they  havepro* 
nounced.  The  authorities  to  this  point  are  express  :  '^  As  no 
sentence  of  a  general  court-martial  (says  Tyder,  p.  173)  is  com- 
plete until  it  has  received  the  approbation  of  his  Majesty,  or  of 
the  commander  in-chief,  to  whom  that  power  has  been  specially 
delegated^  the  King,  or  such  commander,  disapproving  of  the 
sentence,  may  order  the  court  to  reconsider  or  review  their  pro- 
ceedings, and  recommend  to  them  an  alteration  of  their  judg- 
ment." And  again,  (p.  345  :)  ^<  Tbd  revisal  of  a  sentence  by 
the  same  court  which  pronounced  it,  is  not,  properly  speaking, 
an  appeal ;  which  always,  implies  the  review  by  one  court  of 
judicature  of  the  sentence  of  another."  It  is  no  more  than  a 
reconsideration  of  the  cause  by  the  sajoae  tribunal,  on  a  remittal 
and  recommendation  of  the  commander,  who  is  <^  authorized  to 
approve  or  to  suspend,  its  sentences."  ^'  A  power,"  he  adds, 
'^of  high  expediency  and  good  policy,  and  which  has  often 
been  exercised  to  the  most  beneficial  ends."  Macomb,  32,  33^ 
and  also  McArthur,  173,  are  in  strict  accordance  with  these  quo- 
tations. Major  Macomb,  in  his  appendix,  (pp.  193, 196,)  gives 
the  form  of  an  ord^r  by  a  general  officer  dissolving  a  conrt  after 
approving  its  sentence,  which  is  apparently  extracted  from  a 
case  that  really  occurred ;  and  shows  the  practice,  as  ^ell  as 
the  theory,  of  the  courts  to  be  in  direct  conflict  with  the  idea 
that  the  court  is  at  an  end  by  the  expression  of  its  opinion  on 
any  one  day  of  its  sittings. 

On  the  whole,  I  am  of  the  opinion  that  the  court  had  the 
power  to  alter,  on  the  15th  June,,  the  opinion  which  they  had 
expressed  on  the  preceding  day  ;  and  that  their  final  opinion  on 
the  15th  is  regularly  and  legally  pronounced.  This  being  a  • 
case,  however,  of  life  and  death,  I  beg. leave  toirecali  to  your 
recollection,  sir,  that,  by  the  64th  article  of  the  Rales  and 
Articles  of  War,  it  is  required  that  general  courts-martial  shall 
not  consist  of  less  than  Uiirteen,  where  that  number  cap  be 
convened  vnthout  mjanifest  injury  to  the  service.  The  court  in 
the  case  of  WiUiamson  having  consisted  of  ^t;^  commissioned 
officers  only,  was  not  a  legal  court  if  tMrteen  could  have  been 
convened  without  manifest  injury  to  the  service.    The  phrase, 
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you  will  observe,  is  not  <^  where  that  number  (thirteen)  can  be 
eonvenienih/  convened^^'  but  where  they  can  be  convened  €U 
allj  not  only  wixtiovX probable  injury,  but  without  manife^  in* 
jury  to  the  service.  It  is  difficult  to  conceive  an  emergency 
in  time  of  peace  so  pressing  as  to  disable  the  genend  officer 
who  orders  the  court  from  convening  thirteen  commissioned 
officers  on  a  trial  of  hfe  and  death,  toUkout  manifest  iryury  to 
the  service.  And  if  a  smaller  number  act,  without  such  mani- 
fest emergency,  I  repeat  that  they  are  not  a  lawfiil  court,  and 
an  execution  under  their  sentence  would  be  murder.  With  all 
the  respect,  therefor^,  which  we  ought  to  feel  for  our  officers, 
I  suggest  it  to  you,  sir,  as  a  matter  of  legal  propriety,  that, 
in  every  case  of  life  and  death  at  least ,  the  President  ought  to 
be  satisfied  of  the  manifest  injury  which  the  service  would 
have  sustained  in  convening  a  court  ofthirteen^  before  he  give3 
his  sanction  to  a  sentence  of  death  by  a  smaller  number. 
I  have  the  honor  to  be,  d&c«, 

WM.  WIRT. 
To  the  Secretart  op  War. 


RESCINDING  PATENTS  FOR  LAND. 

The  holder  of  an  unpatented  locetion  cannot  dispoeseee  one  holding  under  a 
patent  from  the  United  States  by  ^ny  common  law  proceeding,  but  he  may 
institute  a  proceeding  in  chancery  for  the  purpose  of  rescinding  a  patent  im- 
properly granted. 

The  general  standard  of  remuneration,  where  title  fails,  is  the  purchase  money, 
and  interest;  the  improTemeats  to  be  paid  for  by  the  successful  pdrty. 

Attorney  G^neral^s  Opfice, 

August  31, 1819. 
^  Sir:  There  is  no  legal  procedure  (by  which  /  mean,  as  I 
presume  you  do,  a  procedure  at  common  law)  by  which  the 
holder  of  an  unpatented  location  can  dispossess  persons  hold- 
ing under  patents  derived  from  the  United  States.  But  the 
holder  of  a  location  may  institute  a  suit  in  chancery  for  the 
purpose  of  resciikling  a  patent  which  has  been  improperly 
granted  to  another;  and  this,  I  conjecture,  h  what  is  medi- 
tated in  the  case  submitted  by  Mr.  Meigs.  General  McArthur, 
and  those  who  cldim  under  him,  mean  (as  I  infer  from  the 
case,  so  loosely  stated)  to  insist  on  the  paramount  title  of  Vir- 
gioia  to  appropriate,  by  her  warrant,  what  has  been  called 
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^*the  military  reserve  in  Ohio."  Tiiey  mean  to  deny  that 
Congress  alone  had  the  right  to  say  what  should  be  the  limits 
of  that,  reserve;  or,  if  Congress  alone  had  this  right,  they  will 
then  insist  that  Congress  has  exercised  it  in  such  a  way  as  to 
confirm  the  exclusive  right  of  Virginia  to  appropriate  the  lands 
in  dispute,  and  to  abolish  the  grants  to  purchasers  under  the 
United  States.  If  they  are  right  in  any  one  of  these  positions^ 
the  result  will  be  a  decree  rescinding  the  patents  granted  to 
purchasers  under  the  United  States  as  having  been  improvi- 
dently  granted.  I  understand  from  Mr.  Meigs's  letter  that 
60,000  acres  of  land  are  in  this  predicament.  The  case  is  im- 
portant^ and  the  questions,  if  I  have  rightly  conceived  ihem, 
not  free  from  difficulty.  I  do  not  understand  that  an  opinion 
is  asked  of  me  oa  the  probable  fate  of  the  meditated  suit;  if  it 
be,  we  must  have  the  case  more  pi^isely  stated,  so  as  to  be  on 
a  certainty  as  to  the  character^  object,  and  grounds  of  the  suit^ 
instead  of  being  left,  as  we  now  are,  to  conjecture. 

As  to  the  ultimate  responsibility  of  the  United  Stales,  in  case 
their  patents  should  be  rescinded:  I  cannot  conceive  whal 
measure  of  responsibility  Mr.  Meigs^s  correspondent  can  have 
adopted,  to  carry  it  up  to  a  million  of  dollars  fi>l  the  loss  of 
lands  in  a  country  whose  whole  area  is  only  60,000  acres. 
The  general  standard  of  remuneration,  ia  such  cases,  is  the 
purchase  money,  with  interest.  As  to  the  improvements,  they 
are,  I  take  it,  to  be  paid  for  by  the  successful  party,  who  reaps 
the  benefit  of  them.  Such  is  the  general  principle  in  the 
English  courts  of  equity^  as  to  permanently  beneficial  improve* 
meats  made  by  a  holder  who  thinks  himself  the  rightful  prcK 
prietor,  but  who  is  afterwards  ousted  from  the  possassioa;  and 
such  also  is  the  statutory  regulation  in  some  of  the  new  States* 
I  cannot  say  it  is  so  in  Ohio,  not  having  been  furnish^  with 
(he  laws  of  that  State. 

Until  I  know  something  more  piecise  of  the  nature  of  thia 
controversy,  I  cannot  estimate  the  difficulty  of  the  case,  noi 
eoiisequently  advise,  farther  than  I  have  incidentally  done,  aa 
to  the  expediency  of  the  United  States  engaging  other  counsel 
to  aid  in  the  defence. 

I  am,  &c^, 

WM.  WIRT. 

To  the  Secretary  of  the  Treaburt. 
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NAVY  AGENTS-EXTRA  SERVICE. 

The  office  of  navy  agent  not  having  been  created  by  law,  there  ha^  heeo  no  law 
defining  its  duties,  from  which  to  determine  whether  the  navy  agent  at  Nev 
York  has  or  has  not  rendered  extra  service. 

In  general,  it  is  the  duty  of  navy  agents  to  execute  such  instructions  as  they  may 
from  time  to  time  receive  from  the  executive  departments. 

The  Secretary  of  the  Navy  has  the  contingent  Amd  of  the  department  entirely  at 
his  disposal,  from  which  he  may  draw  for  the  purpose  of  compensating  any 
services  rendered  in  any  of  the  relations  of  his  department  which  are  of  a  con- 
tingent character. 

Office  of  the  Attorney  General, 

September^  1819. 
Sir:  In  answering  the  questions  relative  to  the  case  of  the 
late  Doctor  Bullus,  submitted  by  the  Secretary  of  the  Kavy, 
through  you,  for  my  opinion,  I  must  beg  leave  to  invert  their 
order,  and  to  consider  two  of  them  together. 

1.  Is  the  superintendence  of  the  erection  of  the  public  build- 
ings in  the  navy-yard  at  New  York,  under  the  orders  of  the 
Secretary  of  the  Navy,  to  be  deemed  ex^a  service  in  the  navy 
agent  at  that  place? 

2.  Did  the  purchasing  and  forwarding  from  New  York  sup- 
plies for  the  lake  service,  under  like  orders,  properly  belong  to 
the  duties  of  Doctor  Bullus,  as  navy  agent  for  New  York?  or 
are  these  acts  also  to  be  considered  as  extra  service? 

It  is  not  possible  to  say  whether  any  service  be  extra  to  the 
duties  of  an  office,  unless  we  know  what  those  duties  are. 
These  questions  were,  I  presume,  referred  to  me  under  the  im- 
pression that  our  laws  had  defined  the  duties  of  navy  agents 
but  this  is  not  the  case.  The  office  was  not  created  by  law 
and  there  is  not,  and  never  has  been,  among  us,  any  law  which 
defined  its  duties. 

In  tracing  the  origin  of  this  office,  in  order  to  see  if  I  could 
gain  any  ground  on  which  to  answer  the  Secretary's  questions 
as  a  lawyer,  I  find  that  the  office  grew  out  of  the  act  of  Con- 
gress of  the  27th  March,  1794,  entitled  "An  act  to  provide  a 
naval  armament."  On  the  21st  April  following,  the  Secretary 
of  War  (for  it  was  before  the  separation  of  the  War  and  Navy 
Departments)  writes  to  the  Secretary  of  the  Treasury  that  the 
President  bad  come  to  the  conclusion  to  employ  naval  agents^ 
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for  the  purpose  of  procuring  the  labor  and  materials  necessary 
for  building  the  ships  authorized  by  that  act;  and  superintend- 
ing the  work.  On  the  25th  June,  he  gives  him  the  names  of 
three  agents  who  were  appointed  in  pursuance  of  this  object; 
and;  on  the  14th  of  the  following  month;  he  requests  the  Sec* 
retary  of  the  Treasury  to  have  placed  in  the  hands  of  the  naval 
agentS;  who  had  definitively  accepted  of  their  appointments; 
(and  whose  names  he  gives ;)  certain  sums  of  money  with 
which  to  commence  their  operations.  We  have  here  very  dis- 
tinctly the  origin  of  the  office;  but  neither  the  books  of  the  War 
nor  of  the  Navy  Departments  show  the  commissions  or  letters 
of  appointment  to  those  first  agents,  so  as  to  give  us  the  duties, 
which  were  assigned  to  them;  and  which;  of  course,  by  their 
acceptance,  they  undertook  to  perform.  Prom  that  day  to  the 
present,  however,  navy  agents  have  continued  to  be  appointed 
by  letters  which  are  extant,  have  discharged  their  duties  under 
the  orders  and  instructions  of  the  Navy  Department,  and  have 
settled  their  accounts  of  the  disbursements  of  public  moneys 
placed  in  their  hands;  so  that  practice  must,  I  presume^  have 
settled  by  this  time  the  range  of  their  duties.  And  to  the  prac- 
tice of  the  department,  (in  the  silence  of  the  law,)  I  must  beg 
permission  to  refer  back  the  questions  which  have  been  sub- 
mitted to  me. 

If  there  be  no  practice  to  guide  the  Secretary  to  an  ascertain^ 
ment  of  the  duties  of  navy  agent,  (though  this  is  scarcely  con- 
eeivable,)  no  other  source  remains  from  which  we  can  hope 
to  collect  the  necessary  information,  save  the  letters  of  appoint* 
ment  or  commission  under  which  Doctor  Bullus  consented  to 
act.  Let  us  see,  then,  whether  these  furnish  us  with  a  standard 
of  the  duties  in  question. 

Doctor  BuUus  was  originally  appointed  prior  to  the  act  of 
3d  March;  1809,  and,  consequently,  when  the  power  of  ap- 
pointment was  in  the  President  alone.  The  letter  atmouncing 
his  appointment  bears  date  the  8th  of  February,  1808,  and, 
after  that  annunciation,  proceeds  thus:  ^^Your  general  duties 
as  navy  agent  are,  to  execute  such  instructions  as  you  mllpfrom 
time  to  time^  reoeive  from  this  department.^*  And  this  is  the 
only  account  which  the  letter  gives  of  the  duties  of  the  office. 
It  proceeds  next  to  the  compensation,  in  these  words:  '^  As  a 
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compensatioa  for  your  services,  you  will  be  allowed  two  ppr 
cent,  on  all  sums  of  money  paid  and  expended  by  you  on  pub- 
lic account;  one  per  cent,  on  all  sums  of  money  received  oa 
all  public  property  sold  by  you;  and  a  half  per  cent,  on  all  sums 
of  money  paid  for  the  purpose  of  recniiting,  payipg  <^  a  crew, 
iind  the  like  servicus."  If,  in  the  non-existence  of  any  law, 
qr  any  practice  of  the  Navy  Department,  we  ate  to  look  to  this 
letter  as  giving  us  the  only  measure  of  the  duties  of  navy 
agent,  we  can  scarcely  say  that  they  are  without  any  limits, 
except  the  discretion  of  the  President  and  Secretary  of  th^ 
Navy.  Nor  was  the  appointee  at  all  interested  in  having  them 
more  definite;  because  the  more  his  duties  were  multiplied,  (in^, 
volving,  as  they  necessarily  must,  from  their  general  nature,  the 
expenditure  or  receipt  of  public  moneys,)  the  more  his  com* 
missions  were  unavoidably  augmented;  and  had  the  terms  of 
that  appointinent  continued,  it  is  much  more  probable  that  aa 
appointee  would  have  complained  of  having,  too  litde  than  too 
mi^ch  to  do.  In  this  posture  of  things  came  the  act  of  the  3d 
March,  1809,  which,  recognising  the  office  mihotU  any  defini^ 
tion  of  Hs  dutie$y  affects  it  only  as  to  the  mode  of  appointment 
and  tho compensation;  requiring,  as  to  the  former,  that  it  should 
be  made  by  and  with  the  advice  and  consent  of  the  Senate^ 
and,  as  to  the  latter,  that  it  should  in  no  instance  exceed  the 
compensation  of  the  purveyor.  Under  this  law,  Doctor  BuUus 
was  nominated  by  the  Preadent,  and  appointed  anew,  with  the 
concurrence  of  the  Senate,  as  navy  agent  of  the  port  of  New 
York.  His  commission,  under  this  new  appointment,  givee 
only  the  following  designation  of  his  duties'.  '^  He  is  therefore 
cardfuUy  and  diligently  to  discharge  the  duties  of  navy  agent, 
by  doing  and  performing  all  manner  of  things  thereunto  be«^ 
longing;  and  he  is  to  observe  and  follow  such  orders  and  direc- 
tions., from  time  to  time,  as  he  shall  receive  from  me  or  the 
future  President  of  the  United  States  of  America,  or  his  superior 
officer  set  over  him."  Under  language  so  general  as  this,  I 
,  cannot  say  that  any  act  which  the  President  or  Secretary  of 
the  Navy  (who  is  a  superior  officer  set  over  him)  might  call 
upOQ  the  agent  at  New  York  to  perform  for  the  naval  service 
of  the  United  States,  was  extra  service;  more  e^)6cially  if  it 
was/an  act  fof  the  performaace  of  which  it  was  not  necessary  fox 
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the  agent  personally  to  leave  the  place  of  his  appointment.  Oit 
tile  contrary,  in  the  absence  of  ail  positive  law  and  all  explan* 
atory  practice,  I  am  of  opinion  that  Doctor  Bulins,  by  accept- 
ing an  office  whose  duties  were  deciared  by  the  commission  of 
his  appointment  to  extend  to  the  execution  of  all  such  order? 
and  instructions  as  he  should  from  time  to  time  receive  from 
the  President  of  the  United  States  and  the  Secretary  of  the 
Navy,  had  jdaoed  himself  at  their  discretion,  and  subjected 
himself,  as  a  matter  of  ofBcial  duty,  to  an  observance  and  obe- 
dience of  sdl  insiructions  and  orders  which  should  come  from 
those  officers  touching  the  service  of  the  navy;  and  on  this 
hypothesis,  the  pleasure  of  the  President  and  Secretary  of  the 
Navy  giving  the  only  law  upon  the  subject,  no  service  for  the 
advantage  of  the  navy,  which  they  have  called  upon  him  to 
perform,  can,  with  any  propriety,, be  denominated ear^m  service. 
I  can  see  nothing  which  opposes  this  conclusion,  save  the 
feet  that  Doctor  Bullus  was  appointed  navy  agent /or  the  port 
of  New  York;  and  hence  the  duties  which  it  was  contemplated 
for  him  to  perform,  it  is  natural  to  suppose,  had  relation  to  that 
port.  Had  his  commission  stopped  here,  I  see  not  how  the 
objection  could  have  been  answered;  but  what  are  we  to  say 
to  the  copulative  and,  which  ushers  in  a  new  class  of  duties, 
subjecting  the  appointee  to  the  orders  of  the  President  and 
Secretary  of  the  Navy  witftovi  qualification  9  Had  there  been 
anything  to  restrict  these  orders  to  the  part  of  New  York,  then 
it  is  very  dear  that  orders,  pointing  to  any  other  port  or  place> 
would  have  been  out  of  the  commission,  and  consequently 
would  have  imposed  on  the  appointee  extra  duties.  But  it 
seems  obvious  to  me  that  the  intention  was  to  bind  the  agent 
to  the  execution  of  all  orders,  touching  the  naval  service,  which 
were  to  be  executed  in  New  York — such,  for  example,  as  pur- 
chasing naval  supplies  of  any  kind  there,  to  be  forwarded 
thence,  whithersoever  directed  by  the  department,  &c.,  d&c; 
fat  I  cannot  couceive  that  the  government,  having  an  agent 
appointed  and  paid  expressly  for  the  naval  service  at  New  York, 
and  reqtiiring  naval  supplies  from  that  place  for  any  other,  in- 
tended to  subject  itself  to  the  necessity  of  sending  a  supple- 
mental and  special  agent  to  that  port  on  every  such  occasion; 
and  it  is  upon  this  principle  that  I  account  for  the  general 
20 
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language  of  the  letter  of  appointment  in  1808;  and  of  the  com- 
mission in  1809*  Upon  the  whole,  if  the  piactice  of  the  Nary 
Department  be  as  silent  in  relation  to  the  duties  of  the  navy 
agent  as  our  acts  of  Congress  are,  (of  which  practice  the  Sec- 
retary is  the  sole  judge,)  and  if  the  case  be  to  turn  exclusively 
on  the  construction  of  Doctor  BuUus's  commission,  I  should 
pronounce  the  services  described  in  the  questions  to  belong  to 
the  duties  of  his  office,  and  consequently  not  to  be  extra 
services, 

3.  The  remaining  question  is,  whether  the  Secretary  of  the 
Navy  is  vested  with  any  discretionary  power  to  make  what  may 
be  deemed  an  equitable  allowance  for  extra  services  rendered 
by  a  navy  agent  ? 

The  question,  it  is  presumed,  relates  to  the  power  of  the 
Secretary  over  the  contingent  fund.  This  is  certainly  jdaced 
entirely  at  his  disposal;  and  it  is  undoubtedly  co^ipetent  for 
him  to  draw  on  it  for  the  purpose  of  compensating  any  services 
rendered  in  any  of  the  relations  of  his  department,  which  are 
of  a  contingent  character — that  is,  such  as  might  or  might  not 
happen,  and  which  Congress  could  not  easily  foresee,  and 
therefore  could  not  provide  for  specifically.  And  I  see  not  why 
such  services  may  not  be  as  well  performed  by  one  who  hokis 
the  office  of  navy  agent  as  another;  nor,  when  so  performed^ 
why  they  should  not  be  equally  compensated  as  if  they  had 
been  performed  by  any  other.  But,  then,  the  services  must  be 
contingent  in  their  character;  and  they  must  also  be  dietinctly 
separated  from  the  duties  of  navy  agent. 

As  to  what  is  termed  extra  aUawance  to  a  navy  ageni^  I 
consider  the  question  as  having  been  correctly  settled  imme- 
diately after  the  passage  of  the  act  of  the  3d  March,  1809.  That 
act,  you  will  observe,  provides  that  the  compensation  allowed 
to  the  agent  shall  not  pxceed  one  per  centum  on  the  puUic 
moneys  disbursed  by  him,  nor,  in  any  instance,  the  compensch 
tion  (Mowed  by  law  to  the  pvnm/or  of  pvblic  ei^pplies.  The 
compensation  to  the  purveyor,  as  fixed  by  law,  is  two  thousand 
dollars  per  annum;  and  I  find  that,  on  the  18th  of  the  same 
month  in  which  the  act  was  passed,  a  question  arose,  and  was 
made  by  the  then  acting  Secretary  of  the  Navy  to  the  Comp- 
troller of  the  Treasury-*- whether  this  act  authojdzed  any  allow- 
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ance  to  the  nmy  agent  for  clerk-hire,  a  niessenger^  stationery, 
store  rent^  and  fuel  for  his  office:  these  expenses  being  allowed 
to  the  purveycrr  of  public  sapplies,  whose  compensation  fur- 
nished the  standard  for  that  of  the  navy  agent.  But  the  Comp* 
troiler  decided  that  the  clerk  hire,  &c.,  allowed  to  the  purveyor 
constituted  no  part  of  the  compensation  of  that  officer;  that  it 
was  provided  for  by  a  separate  appNTopriation;  that  it  did  not  go 
<o  the  purveyor;  that  it  did  not  pay  him  for  any  services  which 
he  had  rendered;  that  the  act  of  the  23d  February,  1795, 
which  fixed  f/*e  compensation  ot  the  purveyor  at  $2,000,  was 
that  to  which  the  act  of  3d  March,  1809,  referred  as  giving  the 
standard  of  compensation  to  the  navy  agent;  and  that,  until 
Congress,  in  the  latter  instance,  should  make  the  appropriation 
for  clerk -hire,  &c.,  which  they  had  done  in  the  former,  the 
allowance  could  not  be  made  by  the  accounting  officers  of  the 
government.  After  this  principle  had  been  uniformly  pursued 
by  the  Treasury  practice  for  seven  years^  the  same  question 
was  revived  in  1816;  the  Attorney  General  (my  predecessor) 
was  consulted;  and,  ultimately,  the  original  decision  of  the 
Comptroller  was  affirmed.  After  this,  I  find,  however,  on  the 
records  of  the  navy  office,  a  circular  letter  from  the  then  Secre- 
tary of  the  Navy,  under  date  of  June  6,  1817,  addressed  to 
John  Bttllus,  esq.,  and  others,  which,  in  opposition  to  the 
decisions  already  mentioned,  and  to  eight  years'  uniform  prac- 
tice, informs  those  gentlemen  that  an  allowance  toUl  be  made 
4hem  of  office  rent,  clerk-hire,  &c.,  including  all  the  articles 
{)Teci$eIy  for  which,  under  the  existing  laws,  I  think  an  allow- 
ance had  been  uniformly  refused  theretofore.  On  this  point 
iny  optntoa  is,  that  no  extra  allowance  can  be  made  by  the 
Secretary  of  the  Navy  to  a  navy  agent  for  services  rendered 
by  him  in  the  discharge  of  the  duties  of  his  agency;  the.  act  of 
3d  March,  1809,  having  expressly  declared  that  his  compensa* 
tion  should  in  no  instance  exceed  $2,000. 

But,  I  repeat:  the  admission  for  services  standing  clear  of 
his  agency,  and  of  a  contingent  character,  the  Secretary  of 
the  Navy  has  as  much  right  to  make  an  equitable  allowance 
to  Doctor  BuUus,  as  to  any  other  individual  citizen.  Applying 
this  principle  to  the  services  described  in  the  two  first  ques- 
tions: if,  according  to  the  practice  of  the  Navy  Department, 
those  services  were  out  of  the  sphere  of  Doctor  Bullus's  agency 
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duties;  and  if  they  can  be  considered  a3  of  a  contingent  char* 
acter^  the  estate  of  this  gentleman  is  certainty  entitled  to  a  com- 
pensation out  of  the  contingent  fund^  which  compensation  the 
Secretary  has  the  power  to  award.  Both  these  inquiries  are 
rather  questions  of  practice  than  of  ktw;  and  are,  therefore, 
much  more  proper  for  the  decision  of  the  head  of  the  Navy 
Department,  than  for  the  law  officer  of  the  government.  Havings 
however,  presented  such  reflections  on  the  first  branch  of  the 
inquiry  as  seemed  to  me  to  promise  any  aid  to  the  Secretary's 
consideration  of  the  case,  I  will  remark  on  (he  last  branch, — 
that  the  services  specified  in  the  two  first  questions  can  scarcely 
be  considered  as  contingent;  for,  that  public  buildings  would 
be  necessary  in  the  navy-yard  at  New  York^  and  that  navsd 
supplies  were  necessary  to  sustain  the  war  on  the  kkes,  were 
certainties  very  easily  foreseen  and  provided  for,  if  Congress 
thought  them  not  sufficiently  provided  for  sdready.  It  has  been 
said,  in  support  of  Doctor  Bullus's  claim  for  the  supplies,  &c., 
for  the  lake  service,  that  he  not  only  discharged  the  duties  for 
his  own  agency  at  New  York,  but  that  he  also  discharged  the 
duties  of  several  distinct  agencies:  for  example,  those  of  the 
naval  agency  on  Lake  Champlain,  those  of  the  agency  on  Lake 
Ontario,  &c.  If  this  position  be  correct,  Doctor  Bultus  has 
been  very  improperly  permitted  to  act  in  those  separate  agencies; 
he  was  nominated  as  agent  for  New  York;  he  was  approved  by 
the  Senate  as  agent  for  New  York  3  he  was  commissioned  as 
agent  for  New  York;  and  his  bond  and  surety  was  limited  to 
that  agency.  If  the  agencies  at  Champlain,  Ontario,  and  Erie, 
are  separate  agencies;  if  Doctor  BuIIus  has  been  called,  by  the 
mere  authority  of  the'  Navy  Department  or  of  the  President, 
(without  the  concurrence  of  the  Senate,  and  without  giving 
bond  and  surety  according  to  law,)  to  perform  the  duties  of 
those  separate  agencies;  and  if  the  Secretary  can  now  compen* 
sate,  at  pleasure,  the  agent  thus  appointed  out  of  the  contingent 
fund;  then  the  act  of  3d  March,  1807,  is  a  nullity.  In  this 
view  of  the  case,  the  T^^hole  proceeding  has  been  unlawful ; 
and,  therefore,  it  is  not  to  the  law  that  the  representatives  of  Doc- 
tor BuUus  must  look  for  compensation. 
I  have  the  honor  to  be,  &c., 

WM.  WIRT. 
To  the  Acting  Secretary  of  the  Navy, 
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No  sentence  of  a  naval  court-martial,  held  within  the  United  States,  can  be  car- 
ried into  effect  until  confirmed  by  the  commander  of  the  fleet  in  which  the 
oiTence  occurred^  or  by  the  officer  ordering  the  court 

Office  of  the  Attorney  General^ 

September  23,  1819. 

Sir:  In  answer  to  yours  of  the  2l8t  instant,  I  have  the  honor 
to  state  it  as  my  opinion,  that  no  sentence  of  a  naval  court* 
martial  held  within  the  United  States,  although  not  extending 
to  the  loss  of  iife,  nor  to  the  dismission  of  a  commissioned  or. 
warrant  officer,  can  be  carried  into  effect  until  confirmed  by 
the  commander  of  the  fleet  in  which  the  offence  occurred, 
or  by  the  officer  ordering  tlie  court.  This  is  the  express  lan- 
guage of  the  41st  article  of  the  rules  and  regulations  for  the 
governmeBt  of  the  navy,  which  we  are  not  at  liberty  to  ex* 
tend  by  construction.  Under  the  phrase  '^  the  officer  ordering 
the  court,'*  the  President  and  Secretary  of  the  Navy,  alone,  are 
included;  because,  by  the  35th  article,  they  are  the  only  officers 
authorized  to  order  a  jjiaval  court-martial  at  home.  No  com* 
Biandant  of  a  navy  yard,  therefore^  or  of  a  single  ship  lying  in 
port,  has  power  to  confirm  the  sentence  of  a  domestic  court, 
iJthough  in  a  case  inferior  to  death  or  dismission,  because  that 
power  is,  in  exf^ress  terms,  restricted  to  the  commander  of  the 
fieet^  or  the  officer  ordering  the  courts  within  neither  of  which 
descriptions  do  those  officers  come.  In  a  case  occurring  in  our 
fleet  when  at  home,  the  court,  although  convened  on  the  ap- 
plication of  the  commander,  is  convened  by  order  of  the  Presi- 
dent or  of  the  Secretary  of  the  Navy;  and  the  sentence,  when 
pronounced,  (if  it  do  not  extend  to  death  or  dismission,)  may 
be  confirmed  either  by  the  commander  of  the  fleet  or  the  officer 
who  ordered  die  court.  lu  all  other  cases  occurring  at  home, 
the  sentence  must  be  confirmed  by  the  President,  if  be  ordered 
the  court;  or  by  the  Secretary  of  the  Navy,  if  he  was  tlie  officer 
who  ordered  it. 

I  have  the  honor  to  be,  &c., 

WM.  WIRT. 

To  the  Acrma  Sbcrsta&y  of  the  Navt* 
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SALARIES  OP  OFFICERS  OP  ARKANSAS  TERRITORY. 

The  sdaries  of  the  governor  and  judges  of  Aricansaa  Territory  did  not  eom> 
mence  until  the  4th  of  July,  l&i9. 

Offi&ce  of  the  ATTORmEY  General^ 

September  28, 1819. 

Sir:  The  case  relative  to  the  governor,  dkc.,  of  the  Arkansas 
Territory,  submitted  for  my  opinion  on  yesterday,  reached  me 
after  the  oflSces  had  l^een  closed,  or  yoti  would  have  received 
my  immediate  answer. 

1  understand  the  case  to  be  this:  The  President,  tiitder  the 
authority  of  the  act  of  Congress,  has  appointed  and  commis^ 
sioned  the  governor  and  judges  of  that  Territory,  in  the  recess 
of  the  Senate;  their  commissions  bear  date  prior  to  Ihe  4th 
of  July  last,  and  import  that  those  officers  are  entitled  to  the 
emoluments  of  their  offices  from  the  date  of  their  respective 
commissions.  They  accordingly  claim  their  salaries  from  the 
date  of  their  commissions;  and  the  question  is,  whether  they 
are  so  entitled,  or  entitled  only  from  the  4th  day  of  July,  1819. 

The  act  of  the  2d  March,  which  establishes  the  Arkansas 
Territory,  calls  it  into  being  on  the  4th  day  of  July,  1819;  until 
that  day  there  was  no  such  Territory, and,  consequently, until 
that  day  there  could  be  no  officers  of  that  Territory.  The 
governor  and  judges,  therefore,  whatever  may  be  the  date  of 
their  commissions,  did  not  commence  their  legal  existence  until 
the  4th  day  of  July,  1819;  until  this  day  there  were  no  $uch 
offices  as  those  of  the  governor  and  judges  of  the  Arkansas  Ter- 
ritory, and,  consequently,  until  then  there  could  be  no  emolu- 
ments of  tlK)se  officers;  for  to  suppose  the  emoluments  of  an 
office  to  exist  before  the  office  itself,  would  be  to  suppose  the 
consequence  to  precede  its  cause. 

Again:  salary  is  a  compensation  for  serviced;  bui  until  the 
4th  of  July,  1819,  there  could  be  no  services  rendered  by  those 
officers,  because,  until  then,  neither  they,  as  officers,  nor  tlie 
Territory  to  which  they  are  attached,  had  a  being. 

I  am,  therefore,  rery  clearly  of  the  opinion  that  their  salaries 
can  commence  only  from  the  4th  day  of  July,  1819.  The 
expression  in  their  commissions,  as  to  the  date  of  their  emolu- 
ments, is  a  mere  inadvertence,  arising  probably  fiom  copying 
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an  inapplicable  fi>rm;  aod^  being  a  mere  act  of  improvidence^ 
has  no  binding  force  on  the  United  States.  It  could  not  haire 
imposed  on  the- officers  who  accepted  those  commiasions;  be- 
cause the  law  under  which  they  issued  was  open  to  their  in- 
spectioo,  and  they  must  therefoi^  be  considered  as  having  legal 
notice  of  the  feet  that  there  was,  and  could  be,  no  Arkansas 
Territory,  nor,  consequently,  any  officers  of  that  Territory, 
poor  (0  l]ie  4tfi  day  of  July,  1819. 

I  have  the  honor  to  be,  ffcc, 

WM.  WIRT. 
To  the  Seorbtart  of  ths  TssAacinr. 


YIRGmU  LAND  WAR&ANTa 

Land-warrasts,  by  the  laws  of  Vir^nia,  are  not  mere  cbAttels;  but  core  regarded 

M  a  kind  of  inchoate  title  to  landa,  and  descend  to  heira. 
A  land-wairant  held  in  the  right  of  a  ftau  cooArt  must  be  assigned  by  her  with 

her  hosbandf  in  «ider  to  transfer  it. 

Office  of  the  Attorney  General, 

Ociober  8,  1819. 

Sir:  By  the  lavrs  of  Virginia,  land-wanrants  are  not  cansid* 
eied  as  mere  chattels;  they  consequently  do  not  go  to  the 
executor,  but  to  the  heii8«  They  are  a  kind  of  inchoate  tltie 
to  the  fee  simple  of  lands,  and  are  not  tsdcen  by  the  husband 
as  of  the  personal  property  of  his  wife.  I  should  not,  there- 
fore, think  that  the  husband  has  the  sole  and  absolute  disposi- 
tion of  a  land- warrant  held  in  the  right  of  his  wife;  nor  that 
he  can,  either  by  himself  or  his  agent,  assign  it.  The  Com- 
missioner of  the  Land  Uifiee  is  right,  I  think,  as  to  the  manner 
in  which  he  proposes  to  issue  the  patent;  and.l  siiould  have 
thought  so,  even  if  the  laws  of  South  Carolina  on  the  subject 
had  been  as  alleged  in  the  assignment  of  the  wanant;  because, 
as  this  is  a  Virginia  tand-warrant,  the  mode  of  transfer  mast 
fellow  the  law  of  Virginia,  And  not  the  law  of  the  domicil. 

WM.  WIRT. 

To  the  Sbcretarv  of  the  TnEA«iujtY« 
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DUTIES  OF  COLLECTORS  CONCERNING  THE  SLAVE-TRADE. 

By  the  act  of  99d  March,  1774,  to  prohibit  the  carrying' on  the  stiiTe-trade  from 
the  United  States  to  apy  foreign  place  or  countryi  the  collector  cannot  require 
a  bond  aa  a  prerequisite  to  giving  a  clearance,  except  upon  the  oath  or  affinua- 
tion  of  some  citizen. 

Office  of  the  Attorney  General^ 

OcioAer  8, 1819. 
Sir:  The  questions  submitted  for  mj  opinion  on  Mr.  Elleiy 's 
communication  of  September  17,  are — 

1.  Whether  the  collector  of  the  customs  Can^  under  the  3d 
section  of  the  act  of  the  22d  of  March,  1774,  entitled  ^^  An  act 
to  prohibit  the  carrying  on  the  slave-trade  from  the  United 
States  to  any  foreign  place  or  country,"  require  the  bond  au- 
thorized by  that  section  as  a  prerequisite  to  clearance^  on  hi» 
own  knowledge y  withoiU  the  oath  or  affirmation  of  any  citizen? 

2.  Whether,  in  the  case  of  Tayer,  stated  by  Mr.  EUery,  it 
would  be  advisable  to  institute  a  prosecution  for  a  breach  of  the 
laws  in  prohibition  of  the  slave-trade? 

On  the  first  question,  it  is  to  be  observed  that  this  is  a  penal 
statute,  which  is  to  be  strictly  construed;  and  that  the  sole 
authority  for  the  collector'^s  demand  of  the  bond  is  derived  froni 
this  statute.  Unless  the  statute,  therefore,  gives  the  authority 
in  ttie  case  propounded  by  the  question,  such  authority  does 
not  exist.  The  words  of  this  section  are:  f^that  the  owner^ 
master,  or  factor  of  each  and  every  foreign  ship  or  vessel  clear- 
ing out  fbv  any  of  the  courts  or  kingdoms  of  Africa,  or  suspect- 
ed to  be  intended  for  the  slave  trade,  and  the  suspicion  being 
declared  to  the  officer  oj  the  customs  by  any  citizen  on  osuh  or 
i^urmation,  and  sitch  information  being  to  the  satisfaetion  of 
the  said  officer,  shall  first  give  bond ,  * '  &c.  Suppose  a  collector 
sued  for  damages  in  detaining  a  vessel  for  want  of  this  bond: 
in  filing  his  .special  plea  of  justification,  must  he  not  found  it 
exclusively  on  this  section?  and  must  not  his  plea,  therefore,, 
make  the  precise  case  or  which  alone  the  section  authorizes 
the  detention?  I  conceive  he  must.  And  would  he  make  the 
case  by  his  plea,  were  he  merely  to  state  that  he  suspected  the 
vessel  of  being  designed  for  an  illicit  trade  in  African  slaves? 
Would  it  not  be  argued  (and  &irly  argued)  in  support  of  a 
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demurrer  to  such  plea^  that  his  stupicion  was  not  enough?  that 
the  law  does  not  stop  with  saying  "if  the  vessel  be  suspected 
of  being  intended  for  (he  slave  trade,''  (which  it  would  do  if 
Congress  had  meant  to  found  the  authority  on  suspicion  merely^) 
but  explicitly  superadds  to  the  fact  of  being  suspected,  <^and 
the  suspicion  being  declared  to  the  officer  of  the  cilstoms  by 
any  citizen  on  oath  or  afBrmation."^  Nor  does  it  stop  here; 
but  adds  further,  "and  such  information  being  to  the  satisfac- 
tion of  the  said  officer*"  So  that,  to  make  the  justification 
complete^  the  three  things  must  concur:  the  vessel  must  be 
suspected;  the  suspicion  must  be  declared  on  oath;  «nd  the 
infomiation  must  be  to  the  satisfaction  of  the  officer  of  the  cus- 
toms. It  is  in  favor  of  the  liberty  of  the  citizen  that  all  these 
precautions  are  required  to  justify  the  collector  to  interpose  by 
demanding  a  bond.  Had  the  law  intended  to  place  the  own- 
ers or  mastei-s  of  vessels  at  the  discretion  of  the  collector,  its 
language  would  have  expressed  that  intention.  Under  the 
embargo  laws,  where  such  discretion,  from  the  extremity  of 
the  case,  was  intended  to  be  confided^  it  is  expressly  given. 
The  language  of  the  11th  section  of  the  act  of  1808  is,  *nhat 
the  collectors  of  the  customs  be,  and  they  are  hereby,  respect* 
ively  authorized  to  detain  any  vessel  ostensibly  bound  with  a 
cai^o  to  some  other  part  of  the  United  States,  whenever,  in 
their  opinion,  the  intention  is  to  violate  or  evade  any  of  the 
provisions  of  the  acts  laying  an  embargo,  until  the  decision 
of  the  President  of  the  United  States  shall  be  had  thereupon." 
Even  under  this  clear  and  strong  language,  the  power  given 
to  the  collector  appeared  so  enormous,  and  so  liable  to  abuse, 
that  several  successive  cases  were  brought  up  to  the  Supreme 
Court,  for  the  purpose  of  trying  the  question  whether,  besides 
entertaining  the  opinion,  the  collector  was  not  bound  to  show 
tliat  his  opinion  was  well  supported  by  the  facts.  (See  the 
case  of  Otis  vs.  Wilkins,  9  Granch,  339,  ^nd  tjie  cases  there 
cited.)  It  is  true  that,  on  the  language  of  this  statute,  the 
court  decided  that  it  was  enough  that  the  collector  honestly 
entertained  the  opinion  under  which  he  acted,  whether  that 
opinion  was  well  or  ill  founded;  but  it  is  very  manifest,  from  a 
review  of  the  cases,  that  the  court  hold  the  opinion,  that  who* 
ever  seeks  to  justify  a  restraint  imposed  on  the  liberty  of  the 
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citizen  under  a  special  law-^  nrast  bring  himself  clearly  within 
that  law.  And  on  this  principle  I  am  decidedly  of  ojHnion 
that,  under  the  3d  section  of  the  act  which  we  are  considering, 
ft  collector  would  not  be  justified  in  demanding  the  bond  on 
anything  short  of  a  suspicion  declared  on  oath,  and  the  inform* 
ation  so  given  being  satisfiictory  to  him.  Nor  can  I  conceive 
that  this  opinion  will  be  followed  by  any  practicable  inoon* 
venience,  where  the  officers  are  honestly  engaged  in  the  execu- 
tion of  the  law;  and  if  they  are  not,  they  ought  to  be  removed. 
If  the  appearances  are  such  as  to  excite  suspicion,  what  diffi* 
culty  can  there  be  in  declaring  that  suspicion  on  oath?  But 
if  it  were  otherwise,  I  should  hold  it  much  better  to  leave  the 
law  to  the  correction  of  Congress  than  to  extend  it  by  constrao 
tion.  The  mischief  intended.to  be  remedied  is,  indeed,  a  great 
-one;  but  when  the  remedy  is  expressly  given  by  Congress, 
and  the  case  circumstantially  described  in  which  that  remedy 
shall  be  applied,  in  my  opinion  it  would  be  an  act  of  legisla- 
tion, not  of  construction,  to  apply  the  remedy  to  a  different 
jcase.  But,  although  the  collector  is  not,  in  my  opinion,  au- 
thorized to  demand  a  bond  under  any  other  circumstances  than 
those  specified  by  the  act  of  Congress,  he  is  certainly  autho- 
rized to  seize,  under  the  Ist  section  of  the  act,  any  vessel  which 
shall  be  either  fitted  out  or  caused  to  sail  contrary  to  the  pro- 
visions  of  that  act.  And  although,  firom  concealment  usually 
practised  on  such  occasions,  he  may  &il  to  obtain  a  decree  of 
condemnation,  yet,  if  he  can  show  probable  cause  to  the  satis- 
faction of  the  court,  he  will  not  by  such  seizure  subject  him- 
self to  damages. 

On  the  second  question,  I  am  of  the  opinion,  that,  under 
the  circumstances  stated  by  Mr.  EUery,  Tayer  ought  to  be 
jffosecuted. 

I  have  the  honor  to  be,  Ac, 

WM.  WIRT. 

To  the  Secretary  op  the  Treasury. 


SUPPRESSION  OP  THE  SLAVE-TRADE. 

The  act  entitled  '*  An  act  in  addition  to  the  acta  prohibiting  the  alave-trade"  doea 
not  authorize  the  Praaident  to  appropriate  any  part  of  the  sum  therein  apectfied 
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to  the  purchase  of  land  on  the  coast  of  Africa  or  dsewhere,  for  the  purposes 
of  a  settlement,  nor  to  the  transportation  of  free  people  of  color  to  Africa,  nor 
,  to  the  purchase  of  carpenters*  tools  for  the  purpose  of  making  a  settlement  in 
Africa,  nor  to  the  payment  of  the  salary  and  expenses  of  transporting  an  agent 
&om  this  country  to  Africa. 

Attorney  Gbneral'8  Office, 

October  14, 1619. 
Sir:  I  have  considered  the  subject  on  which  the  President 
wished  you  to  consult  Mr.  Crawford  and  myself  previous  to 
seeing  the  colonization  committee,  to  wit:  What  is  theanthor- 
ity  given  to  him  uader  the  act  of  the  3d  of  Itfarch  last^  entitled 
"An  act  in  addition  to  the  acts  prohibiting  the  slave-trade/^ 
and  what  measures  he  may  and  ought  to  adopt,  in  concert  with 
the  colonization  society,  under  that  act?  By  its  last  section, 
one  hundred  thousand  dollars  are  appropriated  for  the  purpose 
^carrying  that  law  into  effect.  This  sum  must,  therefore,  be 
appropriated  to  the  purposes  of  the  hWf  and  to  no  other.  What 
are  those  purtK>ses?  The  first  section  authorizes  the  President 
to  cause'  the  armed  vessels  of  the  United  States  to  cruise  on 
the  coasts  of  the  United  States  and  of  Africa,  for  the  purpose  of 
seizing  any  vessels  of  the  United  States  engaged  in  the  slave- 
trade,  in  violation  of  any  of  our  laws;  and  directs  that  the 
negroes,  mulattoes,  and  persons  of  color,  found  on  board  of 
any  ship  or  vessel  so  seized,  shall  be  delivered  to  a  marshal 
of  the  district,  if  brought  into  a  port  of  the  United  States,  or, 
if  elsewhere,  to  such  person  as  the  President  shall  appoint,  in 
the  manner  thereinafter  directed.  The  second  section  author- 
izes  the  President  to  make  such  regulations  4is  be  may  deem 
expedient  for  the  safe^keeping,  support,  and  removal,  of  oil 
sueh  negroes  f  midattoeSf  or  persons  of  color ^  as  may  be  so  rfe- 
livered  and  brougfit  tcithinthe  jurisdiction  of  the  United  States; 
and  the  same  section  further  authorizes  him  *^  to  appoint  a 
proper  person  or  persons,  residing  on  the  coast  of  Africa^  as 
agent  or  agents  for  receiving  the  negroes,  mulattoes,  or  persons 
of  color,  delivered  from  on  board  of  vessels  seized,  in  the  pro- 
secution of  the  slave  trade,  by  the  commanders  of  the  United 
States  armed  vessels."  The  third  section  gives  a  bounty  for 
negroes,  ifcc,  so  captured.  The  fourth  section  directs  the  mode 
of  proceeding  in  court,  on  information  lodged  with  the  attor- 
ney for  any  district  that  any  negro  has  been  imported  therein 


Digitized  by  CjOOQIC 


316  HON.  WILLIAM  WIRT 

Suppression  of  the  Slaye-Trade. 

contrary  to  our  laws,  and^  on  the  ascertainmeat  of  this  fact  by 
the  jury,  directs  the  marshal  to  take  such  negroes,  &c.,  for  safe- 
keeping, subject  to  the  orders  of  the  President. 

This  act,  constituting  the  sole  authority  of  the  President, 
must  be  stricdy  pursued;  and  he  cannot  apply  a  cent  of  the 
9100,000  appropriated  to  any  other  object  than  those  specified 
by  the  act.    He  cannot>  therefore — 

1.  Appropriate  any  part  of  it  to  the  purchase  of  land  on  the 
coast  of  Africa  or  elsewhere,  for  the  purposes  of  a  settlement. 

2.  Nor  to  the  transportation  of  any  of  the  free  people  of  color 
in  this  country  to  Africa,  nor  of  any  other  negroes  or  pensons 
of  color  than  such  as  are  seized  and  captured,  or  ascertained 
by  the  verdict  of  a  jury  under  that  law  to  be  free. 

3.  Nor  to  the  purchase  of  carpenters'  tools,  &c^,  d&c,  for 
the  purpose  of  making  a  settlement  in  Africa. 

4.  Nor  to  the  payment  of  the  salary  and  expenses  of  trans-* 
porting  an  agent  from  this  country  to  Africa;  because  the  sec* 
ond  section  limits  bis  appointment  expressly  to  <^  a  proper  per- 
son or  persons  residing  on  the  coast  of  Africa." 

All  that  the  law  gives  him  power  to  do  is,  to  keep  safe  the 
negroes,  &c.,  imported  contrary  to  our  laws,  and  to  send  such 
negroes,  &c.,  out  of  the  limits  of  the  United  States  to  Africa 
or  elsewhere;  and  if  to  Africa,  to  such  agent  as  he  shall  have 
appointed  under  the  second  section  of  the  last  act. 

The  act  does  not  appear  to  have  contemplated  either  a  removal 
of  emancipated  slaves,  or  of  those  born  free  here,  nor  the  incur- 
ring  of  any  expenses  on  the  coast  of  Africa.  As  a  measure 
co>operating  with  the  colonization  society,  it  is  altogether  in- 
adequate, or  was  perhaps  projected  on  the  calculation  that  the 
society  itself  had  funds  sufficient  to  meet  all  the  expenses  not 
directly  provided  for  by  the  act. 

I  have  thrown  together  these  hasty  views  for  the  purpose  of 
being  submitted  to  Mr.  Crawford  directly,  if  you  please,  rather 
than  delay  the  case,  on  account  of  my  indisposition,  for  a  con- 
ference with  him  to-morrow. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

WM.  WIRT. 

To  Benjamin  Homans,  Esq., 

JNavj/  DepartmetU. 
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The  former  opinion  reconsidered  and  reaffirmed,  with  some  doubts  of  its  cor- 
rectness, (Mr.  Crawford  to  the  contrary ,)  and  the  President  advised  not  to 
exercise  any  inferential  powers  until  Cong^ress  shall  express  their  intenUons 
more  clearly. 

Attornby  Gez^ral's  Office, 

Oc/oicr  16, 1819. 
Sir:  Since  my  letter  of  the  14th  instant^  touching  the  powers 
of  the  President  under  the  act  of  the  last  session  in  prohibition 
of  the  slave-trade,  I  have  conferred  with  Mr.  Crawford  on  the 
subject,  and  find  that  we  differ  somewhat  in  our  construction 
of  the  law.  Mr.  Crawford  thinks  that,  under  the  power  given 
to  the  President  by  the  2d  section  ^^  to  make  such  regulations 
and  arrangements  as  he  may  deem  expedient  for  the  safe  keep- 
ing, support,  and  removal  beyond  the  limits  of  the  United  States  ^ 
of  ail  such  negroes,  mulattoes,  or  persons  of  color  as  may  be 
so  delivered  and  brought  within  their  jurisdiction,"  coupled 
as  it  is  with  the  power  <^  to  appoint  a  proper  person  er  persons 
residing  upon  the  coast  of  Africa  as  agent  or  agents  for  receiv- 
ing the  negroes,  dec,  delivered  from  on  board  of  vessels  seized,'^ 
&c.,  is  included  the  power  to  do  anything  which  he  may  deem 
expedient  to  their  removal  beyond  our  limits,  such  as — 

1.  To  provide  a  place  to  which  they  shall  be  removed  on 
the  coast  of  Africa. 

2.  To  send  over  carpenters  and  tools,  to  prepare  a  shelter 
against  the  weather. 

3.  To  provide  for  iheir  support  and  safety  in  the  place  to 
which  they  shall  be  removed. 

4.  To  organize  a  government  for  them^  and^ 

5.  If  he  shall  deem  it  essential  to  their  safe  and  comfortable 
removal,  to  send  over  and  intermix  with  them  a  portion  of  the 
more  intelligent  free  population  of  color  from  this  country; 
though  I  understand  from  Mr.  Crawford  that  this  last  is  not  a 
measure  which  he  would  deem  expedient.  Mr.  Crawford 
thinks  that  the  language  of  the  act  sustains  this  construction: 
that  the  grant  of  the  principal  power  to  remove  would  pass  all 
the  incidental  power  necessary  to  give  it  effect]  but  that  the 
incidental  powers  themselves  are  so  expressly  granted^  by  the 
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power  to  make  cdl  arrangements  which  the  President  shall  deem 
expedient  to  the  removal:  that  the  power  to  appoint  an  agent 
on  the  coast  of  Africa,  to  receive  the  negroes,  would  have  been 
idle,  if  it  was  intended  that  the  agent  should  merely  receive, 
and  then  turn  therii  loose  to  shift  for  themselves — and  that  on 
a  coast,  too,  to  which  they  would  be  strangers — Sherbrough 
being  the  place  in  contemplation  for  their  reception ;  and  the 
slave  coast,  from  which  they  would  probably  be  brought,  lying 
fer  to  the  south  of  it:  that  Congress  could  never,  under  the 
guise  of  humanity,  have  intended  a  proceeding  so  barbarous: 
that  the  measures  to  be  taken  on  the  coast  of  Africa,  as  essen- 
tial to  the  removal  of  the  slaves,  were  left  unspecified,  because 
it  would  be  necessary  that  they  should  bend  to  circumstances 
which  could  not  be  anticipated  by  Congress,  but  that  words 
are  used  of  a  sense  large  enough  to  invest  the  President  with 
the  full  exercise  of  his  discretion  over  the  case:  that  if  the  law 
is  to  be  strictly  expounded,  so  as  to  confine  the  powers  of  the 
President  to  a  mere  removal  of  those  negroes  out  of  the  United 
States,  without  any  provision  for  their  reception  elsewhere,  it 
will  be  incapable  of  being  carried  into  effect:  that  the  grant  of 
so  large  a  sum  as  $100,000,  for  the  purpose  of  carrying  the  law 
into  effect,  forbids  so  narrow  a  construction:  that,  by  his  con- 
struction, the  plain  objects  of  the  law  can  be  effected,  whereas 
by  the  opposite  one  they  cannot;  and  that,  since  the  language 
of  the  act  permits  it,  that  construction  should  be  preferred 
which  will  give  the  law  effect,  not  that  which  will  defeat  it. 
This  is  a  very  strong  view  of  the  case,  and  is,  very  probably, 
the  correct  one.  I  regret,  however,  that  so  large  a  mass  of 
powers  has  been  thrown  on  the  President,  under  an  expres- 
sion so  narrow  as  to  make  arrangements  for  the  removal  of 
the  negroes,  &c.,  beyond  the  limits  of  the  United  States,  and 
the  appointment  of  an  agent  on  the  coast  of  Africa  to  receive 
them;  more  especially  since  it  would  have  been  so  easy  to  have 
added  to  the  words  *'  to  receive  them,"  *'  and  to  make  pro- 
vision for  their  support  and  safety,"  or  words  to  that  effect 
This  great  ramification  of  powers  proposed  to  be  exercised  by 
the  President  on  the  coast  of  Africa,  being  entirely  constructive 
and  inferential,  and  deduced  from  expressions  most  unneces- 
sarily narrow^  if  it  was  their  intention  to  pass  these  great  pow- 
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ers,  I  caunot  concur  in  advising  their  exercise  until  Congress 
shall  remove  the  great  responsibility  of  the  President^  by  making 
their  intention  more  clear;  thinking  it  better  that  the  case  should 
suffer  some  delay,  than  that  the  President  should  run  the  risk 
of  overstepping,  by  construction,  the  real  purpose  of  Congress. 
1  think  it  very  probable  that  the  la^V  was  psssed  under  the 
impression  that  the  colonization  society  would  have  taken  all 
the  preparatory  steps  of  providing  a  place,  house,  &c.;  and  that 
nothing  would  remain  for  the  President  to  do,  but  to  send 
the  negroes  out  to  them — to  be  received,  indeed,  in  the  first 
instance,  by  an  agent  of  the  United  States,  whose  official  report 
would  be  necessary  to  injform  the  President  how  many  had 
been  receive^,  as  a  safeguard  to  the  execution  of  the  law,  and 
a  check  on  the  claim  of  bounties.  Hence  I  account  for  the 
narrowness  of  the  language  used  by  Congress;  narrow,  at 
least,  in  my  judgment^  compared  with  the  objects  imputed  to 
them. 

Mr.  Cra\^ford  also  thinks  that  the  power  to  appoint  a  proper 
person,  &c.,  residing  on  the  coast  of  Africa,  authorizes  the 
appointment  of  an  agent  io  reside  there;  and,  consequently^ 
that  the  President  may  appoint  a  person  here,  and  send  him 
out  to  reside  as  an  agent  at  Sherbroughy  or  elsewhere.  In 
support  of  this  opinion,  he  says  that  Congress  could  not  but 
have  known  that  there  was  no  person  already  residing  there 
qualified  to  act  as  agent;  and  that  the  word  ^'residing"  was 
unguardedly  used,  firom  the  haste  with  whioh  the  law  was 
passed — it  having  been  passed  very  near  the  close  of  the  ses- 
fiioii.  This  has  great  force  in  it,  too;  but  I  fear  it  would  be 
rather  too  bold  a  construction  to  execute  what  we  may  conjec- 
ture they  intended,  and  not  what  they  have  said.  This  diffir 
culty,  however,  Mr.  Crawford  suggests^  may  be  surmounted 
by  the  colonization  society  sending  out  an  agent  to  be  there 
comoQissioned  by  the  President. 

I  pvBsume  the  President  wishes  to  learn  from  the  colonization 
society  what  they  expect  him  to  do;  and,  from  Mr.  Crawford 
and  myself,  our  opinions  as  to  what  he  may  do,  under  the  law, 
in  promotion  of  their  views. 

I  would,  therefore,  respectfully  suggest  it  to  you,  that,  after 
showing  this  letter  to  Mr.  Crawford,  to  see  if  I  have  correctly 
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apprehended  his  views,  it  be  sent  to  the  President,  if  Mr. 
Crawford  shall  approve  of  its  being  so  sent. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

WM.  WIRT. 
To  Benjamin  Hoatans,  Esq., 

Navy  Department. 


CLAIM  ARISING  FROM  ADJUSTMENT  OF  NEW  YORK  AND  NEW 
HAMPSHIRE  BOUNDARY. 

By  the  settlement  of  a  disputed  line  between  New  York  and  New  Hampshire, 
the  owners  of  lands  thrown  into  the  latter  State »  and  subsequently  into  Ver* 
mont,  and  the  title  ultimately  extinguished  by  a  compromise,  for  a  pecuniary 
consideration,  have  no  valid  claim  to  indemnity  from  the  government. 

Office  of  the  Attorney  General, 

October  20, 1819. 

Sir:  I  have  examined  carefully  the  memorial  of  George 
Clarke,  which  yon  have  submitted  for  my  opinion,  and  per- 
ceive no  duty  which  it  devolves  on  the  President  of  the  United 
States.  Mr.  Clarke  complains  of  an  injury  sustained  by  the 
settlement  of  a  disputed  line  between  the  States  of  New  York 
and  New  Hampshire,  whereby  his  lands,  held  by  title  under 
the  former  State,  were  thrown  into  the  latter,  and  eventually 
into  Vermont,  and  his  title  ultimatelyextinguishedby  the  com- 
promise, for  a  pecuniary  consideration ;  of  which  he^  in  common 
with  other  individual  sufferers  by  the  arrangement,  was  invited 
to  partake,  but  which  he  declined,  on  the  ground  of  its  alleged 
inadequacy.  He  insists  that,  as  a  British  subject,  those  States 
had  no  right,  by  arrangements  between  themselves,  to  affect 
his  title;  and  that,  having  done  so,  the  government  of  the 
United  States  is  bound  to  indemnify  him.  I  cannot  perceive 
the  force  of  these  considerations.  This  memorialist  is  not  the 
only  sufferer  by  this  arrangement.  It  was  not  levelled  at  him 
as  a  British  subject.  It  was  a  compromise  for  the  general  good, 
to  which  individual  interests  were  made  necessarily  and  prop- 
erly to  give  way;  and  Mr.  Clarke  is  only  one  of  many  of  those 
individual  sufferers.  I  can  perceive  no  justice  in  his  claim  to 
be  made  an  exception.  The  circumstance  of  his  being  a  Brit- 
ish subject  has,  I  think,  no  force  in  it. '  By  the  9th  article 


Digitized  by  CjOOQIC 


TO  THE  SECRETARY  OP  THE  TREASURY.   321 

Ctualified  Grants. 

t)f  the  treaty  of  1794,  to  which  he  refers,  it  is  expressly  stipu* 
lated  that  British  subjects  wlio  hold  lands  in  the  ITnited  States 
shall  continue  to  hold  them,  and  in  like  manner  as  iftkey  were 
natives.  And  in  the  instance  to  which  Mr.  Clarke  refers,  ho 
has  been  placed  exactly  on  the  footing  of  native  proprietors; 
of  which,  I  think,  he  has  no  more  right  to  complain,  than  he 
would  have  of  the  imposition  of  a  land  tar,  the  establishment 
of  a  right  of  way,  or  any  other  charge  to  which  lands  held 
by  natives  ate  subject  for  the  common  good* 
I  have  the  honor  to  be,  &c., 


WM.  WIRT, 


To  the  SfiCRBTAUT  or  State. 


aUALIFIED  GRANTS. 

The  tJnhed  Slates  cannot  dWert  land  granted  for  the  express  and  ftingle  pur- 
pose of  a  light  house  aite,  to  any  use  wholly  unconnected  with  the  object  of 
the  ^rant,  without  yiolating  the  spirit  and  terms  of  the  cession. 

Opftce  op  the  Attorney  General, 

November  16>  1819. 
Sir:  It  appears  to  me  that  the  principles  assumed  by  Mr. 
Trapier  in  his  letter,  submitted  for  my  opinion  this  evening,  are 
correct.  A  general  grant  of  land  puts  the  grantee  into  entire 
possessbil  of  the  subject)  and  leaves  the  use  of  it  to  his  pleasure 
merely;  but  a  grant  for  a  particular  purpose  is  a  qualified  grant, 
and  the  grantee  cannot  put  the  property  to  a  different  use, 
without  violating  the  terms  of  the  contract*  The  land  in  ques- 
tion is  admitted  to  have  been  voluntarily  ceded  to  the  United 
States,  for  the  express  and  single  purpose  of  the  erection  of  a 
light  house;  in  my  opinion,  the  United  States  cannot  justly 
apply  it  to  any  other  purpose,  without  (and  much  less  against) 
the  consent  of  the  grantor.  A  diversion  of  the  property  to  any 
other  object,  would,  I  think,  be  a  violation  of  the  spirit  as  well 
as  the  terms  of  the  cession.  The  appropriation  of  the  land  to 
any  use  connected  with  the  establishment  of  a  light-house,  or 
incidental  to  its  support — as,  for  example,  the  erection  of  hab- 
itations, the  culture  of  gardens,  &c.,  for  the  use  of  the  workmen 
employed  in  building  the  lighthouse,  or  of  the  keepers  of  the 
21 
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light-house  after  its  erection — ^would  be  within  the  condition  of 
the  grant.  But  its  api^ication  to  a  usei«Ao%  unconnected  %rith 
t/ie  object  of  the  grant,  as  it  would  be  a  departure  from  its  inten- 
tion^  would^  lu  my  opinion,  be  an  abuse  of  the  cession,  and  a 
wrong  to  the  grantor;  and  this  more  especially,  if^  as  Mr.  Tra- 
pier  states,  (and  the  &cts  as  stated  by  him  are  admitted  to  be 
true,)  the  new  and  unintended  use  shall  be  of  a  character  inr 
jurious  to  the  grantor.  The  injury  would  be  still  further  aggra- 
vated by  the  admitted  fact,  that  the  cession,  in  this  case,  was 
made  from  motives  of  public  spirit^  without  any  pecuniary  con- 
sideration to  Mr^  Trapier. 

I  have  the  honor  to  be,  &c.,  d&c, 

WM.  WIRT. 
To  the  Srcretary  op  the  Treasurt. 


ALLOWANCBB  TO  MARSHALS. 

Under  the  act  of  8th  May,  1793,  for  refalating;  processes,  At.,  allowances  may 
be  made  to  marshals  for  supplying  any  of  the  necessaries  of  life  to  prisoners. 

Office  op  the  Attorney  General, 

November  16, 1819. 
Sir:  Your  letter  of  this  date  submits,  for  my  opinion,  the 
question,  whether  under  the  act  of  the  8th  May,  1792,  ^'  for 
regulating  processes,  &c.,"  and  which  in  the  4th  section  pro- 
vides, among  other  things,  that  the  marshal  shall  be  allowed 
^^for  the  maintenance  of  prisoners  confined  in  jail  for  any  crim- 
inal offence,"  any  allowance  can  be  made  to  a  marshal  for 
clothing,  medicine,  and  medical  attendance  of  prisoners?  The 
provision  is. for  maintenance  while  confined;  and  maintenance, 
in  this  case,  includes  all  the  necessaries  of  life,  in  my  opinion. 
Maintenance  is  not  a  technical  term  of  the  law,  in  the  sense  in 
which  it  is  here  used;  it  is  a  term  of  popular  use,  in  which 
sense  it  includes  everything  that  is  necessary  to  maintain  life, 
Johnson  defines  it,  in  his  second  definition,  ^<  supply  of  the 
necessaries  of  life,  sustenance,  sustentation;"  it  comprehends, 
therefore,  all  that  is  necessary  to  sustain  life,  according  to  this 
definition.  If  we  pass  fi-om  this  definition  of  maintenance,  to 
the  object  and  motive  of  the  law,  we  shall,  I  think,  find  this 
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ccmstructioD  fortified.    The  prisoner  confined  on  a  criminal 
charge  is  deprived,  by  the  confinement,  of  the  means  of  main- 
taining himselfc    Tlie  power  of  maintenance,  if  at  large,  would 
extend  to  all  the  objects  of  food,  raiment,  and  medical  assist- 
ance.    The  government,  which  deprives  hira  of  the  means  of 
providing  these  things  for  himself,  takes  his  place,  during  this 
disability,  of  providing  them  for  htm;  and  hence,  I  think,  the 
reason  and  justice  of  the  provision  extend  to  all  the  necessities 
for  which  he  might  provide  for  himself,  unless  so  restrained. 
The  confinement,  in  the  case  presented,  is  for  the  purpose  of 
receiving  a  trial;  but  it  might  often  defeat  a  trial,  if  (as  in  the 
late  sickly  season)  the  prisoner  is  to  die  for  the  want  of  med- 
ical aid,  or  to  perish,  in  winter,  for  the  want  of  clothing.     My 
conclusion,  therefore,  is,  that  the  term  mainiena?icej  as  uded 
in  this  act,  extends  to  all  the  objects  which  are  necessaries  of 
life.     la  the  analogous  provision  of  some  of  the  State  laws,  an 
exception  is  made  in  regard  to  prisoners  whose  fortunes  are 
sufficient  to  sustain  them  during  the  confinement;  and,  in 
these  cases,  the  expenses  of  their  jail  confinement  are  charged 
on  their  estates.    But  in  tl)e  act  under  c4»nsideration,  there  is 
no  correspondent  provision;  all  prisoners  are  placed  on  the  same 
footing;  and  since  the  restraint  ot  personal  exertion  is  equal 
on  all  who  are  confinud  for  the  purpose  of  trial,  and  who,  until 
condemned,  must  be  deemed  equally  innocent,  the  indiscrimi- 
nate provision  of  the  act  of  Congress  seems  to  be  the  most  just. 
I  have  the  honor,  d&c,  d&c., 

WM.  WIRT. 
To  the  Secrbtary  op  the  Treasurt. 


BTJRVEYS  AND  PATENTS  UNDER  ACT  OP  MARCH  1,  1800, 
fiy  the  act  of  March  1 ,  1800,  the  Secretary  of  the  Treasury  was  r/^quired  to  num- 
ber the  100-acre  lots  of  the  fifty  quarter  townshipa  progreflsively,  and  that  the 
patent  to  be  issued  for  each  should*  inter  dia,  give  the  number  of  the  lot  loca- 
ted. Such  description  cannot  be  departed  from,  for  no  form  of  description 
variant  from  that  will  pass  the  title  of  the  United  States;  nor  can  any  patent  be 
issued  untU  the  lots  shall  have  been  numbered. 

Office  of  the  Attorney  General, 

December  15,  1S19. 

Sir:  By  the  6th  section  of  «  An  act  in  addition  to  an  act 
entitled  *Au  act  regulating  the  grants  of  land  appropriated  for 
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military  services/  &c./'  passed  on  the  1st  March,  1800,  it  was 
made  the  duty  of  the  Secretary  of  the  Treasury  to  divide  the 
fifty  quarter  townships  mentioned  in  the  preceding  section,  and 
such  of  the  fractional  parts  of  quarter  townships  as  might  then 
remain  unlocated,  into  as  m^ny  lots  of  one  hundred  acres  each 
as  shall  be  equal,  as  nearly  as  may  be,  to  the  quantity  such 
quarter  township  or  fraction  is  stated  to  containt  €md  to  desig- 
naie  these  lots  by  progressive  numbers  tpon  the  plat  or  survey  of 
every  such  quarter  township  and  fraction  respectively.  By  the 
7(h  section  of  the  same  law,  these  lots  were  open  to  location 
after  a  certain  period;  and  by  the  same  section  it  is  expressly 
required  that  the  patent  to  be  issued  on  such  location  shall,  in 
every  instance,  express  the  range,  township,  quarter  township, 
or  fraction  and  mmber  of  the  hi  heated.  It  appears  that  the 
Secretary  of  the  Treasury  did  not  go  through  with  the  duty  im^ 
posed  on  him  by  the  6th  section  of  this  law,  in  numbering  all 
the  hts;  either  from  the  circumstance  of  there  being  fractions 
less  than  one  hundred  acres,  or  from  some  other  cause  now 
unknown,  many  of  the  bts  remain  unnumbered.  By  the  letter 
referred  for  my  opinion,  it  appears  that  an  application  has  been 
made  to  the  Commissioner  of  the  Land  Office  to  locate  two  of 
these  unnumbered  lots;  which  he  has  declined,  on  the  ground 
that  the  lots  are  unnumbered^  and  that  consequently  he  cannot 
issue  a  patent  for  them  in  conformity  with  the  express  requi- 
sition of  the  7th  section  of  the  act  just  mentioned,  which  requires 
him  to  give  in  the  patent,  inter  alia,  the  number  of  the  hi  loca- 
ted. The  Commissioner  conceives  that  he  has  no  power  to 
dispense  with  any  part  of  the  description  the  law  has  made  ne- 
cessary: and  so  think  I.  The  system  which  has  been  adopted 
for  the  arrangement  and  appropriation  of  these  lands  is  beau- 
tiful and  perfect  as  it  stands;  no  ministerial  officer  should  be 
permitted  to  touch  or  alter  it,  in  any  of  its  parts.  If  we  begin 
to  dispense  with  any  one  requisite  of  the  law,  under  the  notion 
that  it  is  superfluous,  and  that  the  object  of  specific  description 
can  be  answered  as  well  without  as  with  it,  we  may  dispense 
with  any  other,  by  the  same  process  of  reasoning,  and  thus 
the  whole  system  will  come  to  be  unhinged.  Besides,  as  the 
law  requires  the  land  to  be  appropriated  by  a  specific  form  of 
description,  which  it  gives,  I  do  not  think  that  any  form  of 
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location  or  patent,  varying  from  this  description,  will  have  the 
leg4l  effect  of  taking  the  title  out  of  the  United  States,  and 
giving  it  to  an  individual. 

I  have  Che  honor  to  be,  &c.^ 

WM,  WIRT. 

To  the  SSCRBTART  OP  THE  ThEASITRY, 


ALTERING  THE  NUMBER  OP  NAVAI*  COMMISSIONS, 

The  immbering  of  natal  commisaions  is  not  the  act  of  the  President  and  Sen- 
ate^  bst  of  the  Secretary  of  the  Navy,  to  prevent  questions  of  rank  from 
arising  among  officers  holding  commissions  of  the  same  date. 

Whenever  a  change  of  the  number  of  a  commission  is  proposed,  the  persons 
a^Sected  by  the  proposed  change  ought  to  be  heard  as  to  the  facts. 

Office  of  the  Attorney  General, 

December  2i,  1819. 
Sir:  Your  letter  of  yesterday's  date  submitted  for  my  con- 
sideration a  memorial  of  Lieutenant  Oellers,  and  other  lieuten- 
ants of  the  navy,  addressed  to  the  President  of  the  United 
States,  complaining  that  Lieutenant  Henry  S.  Newcomb,  who 
had  been  commissioned  on  the  same  day  with  them,  and  whose 
eominission  was  numbered  25,  had  been  transferred  to  number 
6,  which  number  had  become  vacant  by  the  death  of  Lieutenant 
Bulliisj  by  which  measure  he  has  improperly  obtained  prece- 
dence of  them  in  rank;  and  praying  for  redress.  The  ques- 
tion which  I  understand  to  be  referred  to  me  is,  whether  the 
Secjpctary  of  the  Navy  has  authority  to  alter  the  number  of 
Lieutenant Newcomb's  commission?  There  is  no  law  on  this 
mbjecL  The  acts  of  Congress  are  entirely  silent  upon  itj  and 
it  is  from  them  alone  that  the  powers  of  that  officer,  like  those 
of  every  other  under  government,  are  derived.  Relative  rank 
among  officers  depends  in  general  on  the  dates  of  their  commis- 
4si0DS;  The  eonmiisttons  in  this  case  bear  the  same  date. 
The  numbering  the  commissions  is  not  an  act  of  the  President 
aad  Senate,  but  is,  I  am  informed,  an  act  of  the  Secretary  of 
Che  Navy  alone,  in  order  to  prevent  questions  of  rank  from 
arising  among  the  officers  from  the  circumstance  of  the  identity 
4Mf  date  in  the  commissions.    Henoe  the  question  referred  to 
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me  is  obviously  not  one  of  law,  but  of  practice  merely  in  the 
Navy  Department.  If,  however,,  the  Secretary  of  the  Navy- 
has  no  legitimate  authority  to  alter  the  number  of  any  one.- of 
these  commissions,  that  of  Mr.  Newcomb,  according  to  the 
statements  in  the  memorial,  has  been  altered  without  authorityr 
and  the  alteration  consequently  is  a  void  act,  whieh  wight 
to  be  corrected  by  restoring  the  original  number.  This,  how- 
ever, takes  for  granted  the  facts  as  stated  in  the  memorials 
The  means  of  testing  their  accuracy  may,  1  presume,,  be  fur- 
nished at  the  Navy  Department;  if  not,  Mr.  Newcomb,  the 
person  to  be  affected  by  the  proposed  step^  ought,  I  shoiiki 
think,  to  have  au  opportunity  of  being  heard  in  relation  to  the 
&cts. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient 

servant, 

WM.  WIRT. 

To  the  Secrstart  of  the  Navt. 


LAND  WARRANTS  TO  CANADIAN  VOLUNTEERS. 

Military  bounty  land  warranta  to  Canadian  volunteers,  uhder  tbe  act  of  Marelk 
5, 1816,  are  not  assignablei.  Such  warranta,  whep  fraudulently  obtained,, may 
be  cancelled  so  aa  to  prevent  their  use  for  any  mischievous  purpose* 

Office  of  the  Attorney  General, 

December  26,  181». 

Sir:  The  two  questions  submitted  for  my  opiniou  are — 

1.  Afe  the  warranta  fof  military  bounty  land;,  granted  to  cer- 
tain Canadian  volunteers  under  the  act  of  5th  March  ^  1816^ 
assignable  or  transferable? 

2.  If;  before  a  patent  issues  which  would  be  predicated  on 
a  warrant  of  this  class,  it  is  discovered  that  the  warrant  was 
fraudulently  obtedned,  is  the  Secretary  of  War  authorized  to 
annul  it? 

1.  The  warrant  has  nothing  of  a  negotiable  character  on  its 
&ce.  It  does  not  state  that  the  volnuieeT  and  his  assigns,  or 
that  the  volunteer  or  the  holders  of  the  ttHurant,  is  entitled  to 
the  lands.  It  certifies  only  that  the  volunteer  himself  is  enti- 
tled. Nor  does  the  act  under  which  these  warrants  issue  make 
them  assignable^  nor  does  it  give  any  authority  to  the  Com-* 
missioner  to  issue  a  patent  to  the  assignee  or  holder  of  the  war- 
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nnt.  Taking  the  question,  therefore,  on  this  act  alone,  it 
might  well  be  questioned  whether  the  Commissioner  could 
properly  issue  a  patent  to  the  assignee  of  such  a  warrant. 
But,  considering  this  act  as  part  of  a  system  of  legislation  on 
the  subject,  and  therefore  to  be  construed  ia  connexion  with 
the  acts  of  the  6Ch  May,  1812,  and  the  16th  April,  1816,  (both 
<if  which  expressly  prohibit  the  assignmentof  military  warrants 
£>r  land  bounty,  and  declare  the  transfer  of  them  invalid ;)  con- 
sidering,  too,  that  these  warrants  to  Canadian  volunteers  are 
as  completely  within  the  policy  of  these  prohibitions  as  mill* 
tary  land  warrants  of  any  other  description; — I  hold  it  the  safer 
opinion  that  they  cannot  pass  by  assignment  or  transfer. 

2.  A  warrant  obtained  by  fraud  is  of  no  value  to  the  holder^ 
ttnd  I  cannot,  therefore,  conceive  any  injury  which  can  result 
from  canceUing  it.  On  the  contrary,  the  fraud  being  fixed,  I 
consider  it  the  duty  of  the  Secretary,  both  towards  the  govern- 
ment and  towards  society,  to  disable  the  warrant  from  being 
used  as  an  instrument  of  further  mischief.  But,  since  the  evi- 
dence which  fixes  the  fraud  must,  from  the  necessity  of  the 
case^  be  always  es  parte  in  relation  to  the  holder  of  the  war- 
irant,  whose  character  as  well  as  rights  are  staked  on  the  cor- 
rectness of  the  Secretary's  decision,  I  submit  as  the  better 
course  to  cancel  the  warrant  in  such  a  way  as  to  incapacitate  it 
for  circulation,  without  rendering  it  illegible^  noung  on  the  war- 
rant, in  a  few  words,  the  cause  of  its  cancellation,  and  then 
'  handing  it  back  to  the  person  who  presented  it,  to  seek  any 
fedress  to  which  he  may  be  entitled  before  the  tribunals  of  hie 

country. 

I  have  the  honor  to  be,  d&c,  &c.^ 

WM.  WIRT. 
To  the  Skcketary  or  War. 


POWER  OF  PRESIDENT  TO  MITIGATE  SENTENCE  OF  DEATH. 

The  FFMident  may  lo  far  mitigate  a  Bentenee  of  death  pronounced  by  a  nayai 
court-inartial  as  to  aubslitute  a  milder  puniehment  in  its  steads 

Office  of  this  Attorney  General, 

January  4:y  1820. 
Str:  Your  letter  of  the  30th  ultimo  submits,  for  my  opinion, 
the  power  of  the  President  (e  change  the  sentence  of  deaths 
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which  has  been  passed  by  a  general  court-martial  on  WiUiain 
Bansman/  a  private  in  the  marine  corps^  ^nto  a  sentence  of 
<<  service  and  restraint  for  the  space  of  one  year;  after  which^ 
to  cause  him  to  be  drummed  from  the  marine  corps  as  a  dis- 
grace to  it.'^ 

By  the  42d  article  of  the  rules  and  regnktions  for  the  goT-^ 
ernment  of  the  navy  of  the  United  States » (to  which  the  marine 
corps  is  subjected  by  vol.  3^  Laws  United  States,  p.  96,)  it  i» 
provided  that  ^^  the  President  of  the  United  States  shall  posses» 
lull  powet  to  pardon  any  offence  committed  against  these  arti- 
cles, after  conviction,  or  to  miiigaU  the  punishment  decreed 
by  a  court  martial,"  (same  vol.,  p.  358.)  The  power  of  par- 
doning the  off'ence  does  not,  in  my  opinion,  include  the  power 
of  changing  the  punishment;  but  the  power  to  mitigate  the 
punishment  decreed  by  a  court-martial  cannot,  I  think,  h^ 
&irly  understood  in  any  other  sense  than  as  meaning  a  power 
to  substitute  a  milder  punishment  in  the  place  of  that  decreed 
by  the  court-martial;  in  which  sense,  it  would  justify  the  sen- 
tence which  the  President  purposes  to  substitute  iu  the  cas^ 
under  consideration.  The  only  doubt  which  occurs  to  me  as 
possible,  in  regard  to  this  construction,  is,  whether  the  power 
of  mitigating  a  punishment  includes  the  power  of  changing  its 
species;  whether  it  means  anything  more  than  lessening  the 
quantity 9  (^reserving  nevertheless  the  species  ofthepMmshfnent. 
But  there  is  nothing  in  the  force  of  the  terms  in  which  the 
power  is  given  that  ties  us  down  to  so  narrow  a  construction* 
Had  the  phraseology  been—"  the  President  shall  have  power 
to  remit  in  part,  or  in  v^hole,  the  punishment  decreed  by  the 
sentence  of  a  court-martial,"  he  would  have  been  restricted  to 
the  single  mode  of  mitigation  which  the  objection  supposes — 
that  of  lessening  the  quantity;  but  a  power  of  mitigation,  in 
general  termSy  leaves  the  manner  of  performing  this  act  of 
mercy  to  himself;  and  if  it  can  be  performed  in  no  other  way 
than  by  changing  its  species,  the  President  has^  in  my  opinion, 
the  power  of  adopting  this  form  of  mitigation.  Such  is  pre- 
cisely the  case  under  consideration.  A  sentence  of  death  can- 
not be  mitigated  in  any  other  way  than  by  changing  the  pun*- 
ishment.  To  deny  him  the  power  of  changing  the  punish- 
ment in  this  instance>  is  to  deny  him  the  power  of  mitigating 
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the  sev^est  of  all  ponishments;  while  you  leave  open  to  him 
the  eomparatively  insignificant  power  of  mitigating  the  milder 
class  of  punishments;  or,  in  other  words^  to  refuse  mercy  in 
the  case  in  which,  of  all  others,  it  is  m^st  loudly  demanded. 
To  say  that  the  President  may  pardpn  a  capital  offence  alto- 
gether,  and  thereby  annul  the  sentence  of  death ^  is  no  answer 
to  this  argument*    Congress  foresaw  that  there  were  cases  in 
which  the  exercise  of  the  power  of  entire  pardon  might  be 
proper;  they,  therefore,  in  the  first  branch  of  the  article  under 
Gonsidexation,  gi^  to  the  President  the  power  of  entire  pardon. 
But  they  foresaw,  also,  that  there  would  be  cases  in  which  it 
would  be  improper  to  pardon  the  offence  entirely;  in  which 
there  ought  to  be  some  punishment;  but  in  which,  neverthe- 
less, it  might  be  proper  to  inflict  a  milder  punishment  than 
that  decreed  by  the  court-martial:  and  hence,  in  another  and 
distinct  member  of  the  article,  they  give  him,  in  general  terms, 
the  separate  and  distinct  power  of  mitigation.     To  deny  him 
the  exercise  of  this  power  in  relation  to  a  sentence  of  death, 
and  to  throw  him,  in  such  a  case,  on  his  own  power. of  entire 
pardon,  as  the  only  act  of  mercy  which  he  can  exercise,  would 
be  to  compel  him^  contrary  to  his  reason  and  judgment,  to  ex- 
tend the  greatest  mercy  to  those  who  had  deserved  it  least;  for 
while  it  is  true  that  sentences  of  death  are  those  which  appeal 
most  strongly  to  mercy,  because  they  deal  in  blood,  it  is  no 
less  true  that  they  are  precisely  those  which  are  least  worthy 
of  an  entire  pardon,  because  they  are  pronounced  only  in  cases 
of  enormity.     In  other  words,  they  are  those  in  which  the 
power  of  mitigation  ap{flies  with  peculiar  propriety.    I  think, 
therefore,  from  the  generality  of  the*  terms  in  which  the  42d 
article  of  Che  rules  and  regulations  for  the  government  of  the 
nary  of  the  United  States  gives  to  the  President  the  power  to 
mitigate  the  punishment  (any  punishment)  decreed  by  a  court- 
martial,  as  well  as  from  the  obvious  reason  of  the  power,  that 
the  President  has  the  right  to  mitigate  a  sentence  of  death; 
and  that  every  argument  for  the  exercise  of  the  power  in  infe* 
nor  cases,  applies  a  fortiori  to  such  a  sentence.    And  since  a 
sentence  of  death  can  be  mitigated  only  by  changing  it,  my 
opinion  is^  that  the  President  has  the  power,  in  the  case  of 
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William  Bansmaii;  to  substitute  the  milder  punishment  which 
he  contemplates. 

It  is  proper  to  state^  however,  that  a  different  construction  is 
practically  given  to  this  power  in  the  Department  of  War;  for 
there  the  power  of  mitigation  is  not  understood  as  giving  the 
power  to  change  the  punishment.  In  how  many  instances 
this  different  construction  has  been  given,  er  whether  the 
President  has,  by  any  sentence  which  has  reached  him  through 
that  department,  been  called  upon  to  pass  on  it,  I  am  not  in- 
formed. If  this  construction  in  that  department  has  grown  out 
of  the  exercise  of  the  power  of  mitigation  given  to  the  com- 
manding officers  who  order  the  courts  martial,  under  the  89th 
article  of  the  Rules  and  Articles  of  War,  (see  vol.  4,  Laws 
United  States,  p.  26,)  it  is  very  easily  understood  why  the 
power  of  mitigation  has  never  been  exercised  in  such  cases 
by  changing  the  species;  but,  on  the  contrary,  has  been  exer- 
cised only  in  lessening  the  quantity;  because,  by  that  article 
the  power  is  confined  to  mitigating  sentences  other  and  less 
than  sentences  of  death  and  cashiering  an  officer— in  which 
inferior  sentences  the  power  of  mitigating  may  be  exercised 
without  changing  the  species,  merely  by  lessening  the  quantity. 
But  if  this  be  the  origin  of  this  practical  construction  in  the 
Department  of  War,  it  ftirnishes  no  rule  for  a  case  where  there 
can  be  no  mitigation  without  a  change.  The  practice  under 
the  English  law  carries  the  power  of  mitigating  the  sentence 
of  a  court  martial  much  farther  than  is  necessary  to^  the  con- 
struction for  which  I  contend.  McArthur  (in  his  first  volume, 
page  181)  gives  us  the  case  of  Lieutenant  Oolonel  Jephson, 
who  was  sentenced  to  be  suspended  from  rank  and  pay  lor 
six  months.  The  King,  from  the  circumstance  of  the  detri- 
ment which  the  army  would  sustain  from  so  long  a  suspension 
of  a  field  officer  at  so  critical  a  juncture,  (it  was  in  1804,  and 
in  Ireland,)  deemed  it  indispensable  that  Jephson  should  retire; 
permitting  him  to  receive  the  regulated  price  for  his  commis- 
sion from  the  officer  who  should  be  appointed  to  succeed  him. 
"This,"  says  McArthur,  "on  a  superficial  view,  appears  to 
be  an  alteration  of  the  sentence."  But  he  defends  it  on  the 
ground  that  it  does  not  add  to  the  judgment;  that  it  subjects 
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him  to  less  punishment,  not  to  more  than  the  court  had  pre- 
scribed; and  was,  in  truth,  merely  a  mitigation  of  the  sentence. 
I  have  the  honor,  &c., 

WM,  WIRT. 
To  the  Secretary  of  the  Navy. 


TITLE  TO  THE  PEA  PATCH. 

The  United  States,  being  in  poeseaaion  of  the  Pea  Patch  under  title  derired  from 
the  Duke  of  York,  may  require  a  prosecutor  to  show  title  in  himself,  before 
any  proof  of  title  need  be  deduced;  and  a  prosecutor,  under  deed  taking  for 
its  western  boundary  the  east  side  of  the  Delaware  river  and  bay,  can  neyer 
reach  the  Pea  Patch. 

Office  of  Attorney  General,  ' 

Janvary  5, 1820. 

Sir:  It  is  only  within  a  few  days  back  that  I  have  been  put 
in  possession  of  copies  of  all  the  documents  that  can  be  found 
relative  to  the  title  to  the  island  in  Delaware  river,  called  the 
Pea  Patch.  Even  yet,  the  grant  from  the  Crown,  on  which 
the  title  of  the  State  of  Delaware  to  that  island  is  founded,  has 
not  been  procured  and  forwarded.  If  such  a  grant  ever  existed, 
(of  which  the  district  attorney  for  Delaware  doubts,)  and  its 
production  should  hereafter  become  necessary,  it  may  be,  I 
presume,  obtained  through  our  minister  at  London.  But  I 
apprehend  it  will  not  be  necessary  on  the  trial  of  the  suit  which 
Doctor  Gale  has  instituted  against  the  officers  of  the  United 
States:  because  the  plaintiff  must  show  a  title  in  himself ^  before 
the  defendant  in  possession  can  be  required  to  produce  any 
proof  of  title;  and  Doctor  Gale,  according  to  the  evidence  be- 
fere  me,  can  show  no  title  in  himself;  and  because,  if  he  could 
exhibit  proof  which  would  call  upon  us  to  show  our  title,  we 
can  rest,  I  think,  securely  on  our  length  of  possession  under 
the  title  derived  from  the  Duke  of  York,  afterwards  King  of 
England. 

The  tenitorial  title  of  the  State  of  New  Jersey,  under  which 
Doctor  Gale  claims,  takes  for  its  western  boundary,  in  the 
miost  express  terms,  the  east  side  of  the  Delaware  bay  and  river. 
Such  is  the  language  of  the  grant  to  the  Duke  of  York;  and 


Digitized  by  CjOOQIC 


332  HON.  WILLIAM  WIRT 

Patents  for  Inventions, 

such  the  language  of  that  duke's  deed  to  John  Lord  Berkley 
and  Sir  George  Carteret.  Doctor  Gale^  by  stopping  at  the  east 
side  of  the  Delaware,  will  never  get  to  the  Pea  Patch;  and  con* 
sequently  cannot  show  such  a  title  in  himself  as  to  authorize 
a  judgment  in  his  favor.  The  State  of  Delaware  (whose  title 
we  hold)  claims  under  a  deed  from  the  Duke  of  York  to  Wil- 
liam Penn,  conveying  to.  him  the  town  of  New  Castle,  and  all 
that  tract  of  land  lying  within  the  compass  or  circle  of  twelve 
miles  about  the  same,  situate,  &c.,  upon  the  river  Delaware; 
and  all  the  islands  in  the  said  river,  and  the  said  river  ahd 
soil  thereof,  lying  north  of  the  southernmost  part  of  the  said 
circle  of  twelve  miles  about  the  said  town.  If  any  question 
could  exist  whether  the  twelve  miles  about  the  town,  here 
mentioned,  indicated  a  circle  whose  radius  (and  not  whose 
diameter)  was  twelve  miles,  it  will  be  removed  by  reference  to 
the  next  or  supplemental  deed  from  the  Duke  of  York  to  Wil- 
liam Penn,  which,  designing  to  convey  the  residue  of  the 
present  State  of  Delaware,  takes  for  its  beginning  a  point  on 
the  Delaware  river,  twelve  miles  south  of  the  town  ,of  New 
Castle:  clearly  manifesting  that  the  former  deed  was  considered 
as  conveying  the  title  to  that  point.  All  that  part  of  the  river 
(with  all  the  islands  in  it)  which  lies  to  the  north  of  this  pointy 
having  then  been  conveyed  to  William  Penn,  and  the  Pea  Patch 
being  an  island  in  the  river  to  the  north  of  that  point,  it  seems 
clear  to  me  that  it  is  included  in  this  deed;  and  consequently 
that  the  United  States^  who  claim  under  it,  have  the  best,  and, 
indeed,  the  only  valid  title. 

I  have  the  honor,  d&c, 

WM.  WIRT. 
To  the  Secretary  of  War. 


PATENTS  FOR  INVENTIONS. 

No  patent  for  an  invention  can  properly  issue,  unless  the  applicant  makes  oath 
that  such  inveniion  hath  not,  to  the  best  of  his  knowledge,  b«en  known  or 
used  in  this  or  any  foreig^n  country;  and  if  it  turn  cot  that  any  patent  «haU 
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have  been  issued  for  au  invention  theretofore  known  and  used,  the  9ame  shall 
be  utterly  void. 

Office  of  the  Attorney  General, 

Jafiiiary  12,  1820. 

Sir:  Doctor  Thornton's  communication  of  the  7th  instant, 
which  has  just  been  submitted  for  my  opinion,  presents  the 
following  case  and  questions: 

Mr.  Duplat,  an  alien,  who  has  resided  within  the  United 
States  for  two  years,  applies  for  a  patent  for  a  discovery  in  the 
useful  arts,  of  which  he  is  the  original  inventor,  but  which  he  ' 
put  into  extensive  operation  in  Prance  before  he  came  to  this 
country.  The  act  of  the  17th  April,  1800,  which  extends  the 
privilege  of  obtaining  patents  to  aliens  who  have  had  a  resi- 
dence of  two  years  among  us,  provides  that  every  person  peti- 
tioning for  a  patent  shall  make  oath,  before  such  patent  shall 
be  granted,  that  &uch  invention  hath  not,  to  the  best  of  his 
knowledge,  been  known  or  used,  either  in  this  or  any  foreign 
country;  and  it  provides,  moreover,  that  any  patent  which 
shall  be  obtained  for  any  invention,  which  it  shall  afterwards 
appear  had  been  known  or  used  previous  to  such  application 
for  a  patent,  should  be  utterly  void.  From  the  facts  already 
stated,  Mr.  Duplat  cannot  take  the  oath  required  by  this  law; 
and  the  question  which  I  understand  to  be  submitted  to  me, 
is,  whether  the  oath  required  by  this  law  can  be  dispensed 
with?  or  whether  it  can  be  so  modified  as  to  let  in  the  present 
applicant,  who  is  confessedly  the  original  discoverer  of  the  in- 
vention for  which  he  seeks  a  patent? 

My  opinion  is^  that  the  law  is  imperative;  and  that  no  patent 
can  issue  in  the  case  until  Mr.  Duplat  shall  have  taken  the 
oath  in  the  terms  in  which  it  is  prescribed  by  Congress* 

Whether  Congress,  in  prescribing  the  oath  in  these  terms, 
have  not  gone  beyond  their  intention;  whether  the  law  ought 
not  to  be  amended  in  this  particular;  and  how  it  ought  to  be 
amended;  are  questions  which,  I  presume,  were  not  intended 
to  be  referred  to  me,  since  my  province  is  confined  to  answer- 
ing questions  of  law  merely,  on  the  laws  as  they  stand. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient 
servant, 

WM.  WIRT. 

To  the  Secretary  op  State. 
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THE  SLAVE-TRADE. 

Tlie  act  of  3d  March,  1819,  applies  to  all  negroes  previously  brought  into  the 
United  States  contrary  to  the  provisions  of  6uiy  of  the  acts  of  Congress  on  the 
subject,  and  not  disposed  of  by  State  laws. 

Office  op  the  Attorney  General,    . 

Febrmry  2,  1820. 
Sir:  The  slaves  to  which  Grovernor  Clarke  alludes,  having 
been  imported  prior  to  the  act  of  the  3d  March,  1819,  do  not 
fall  within  the  sphere  of  the  powers  and  duties  assigned  to  the 
President  by  the  1st  and  2d  sections  of  this  act.  These  slaves 
appear  to  have  been  introduced  in  the  fall  of  1817,  or  in  the 
following  winter;  at  which  time,  by  the  laws  of  the  United 
States,  they  were  subject  to  be  disposed  of  by  the  laws  of  the 
several  States.  If  they  wei'e  not  proceeded  against  under  the 
State  laws,  I  understand  that  proceedings  may  now  be  had 
against  them  under  the  4th  section  of  the  act  of  Congress  of 
March 3,  1819,  which  provides  "that  when  information  shall 
be  lodged  with  the  attorney  for  the  district  of  any  State  or  Ter- 
ritory, that  any  negro,  <Scc.,  has  been  imported  therein,  con- 
trary to  the  provisions  of  the  acts  in  such  case  made  and  pro- 
vided, it  shall  be  the  duty  of  the  attorney  forthwith  to  com- 
mence a  prosecution  by  information;  and  process  will  issue 
against  the  person  charged  with  holding  such  negro,  <kc.;  and 
if  it  shall  be  ascertained  by  the  verdict  of  a  jury  that  such 
negro,  &c.,  have  been  brought  in  contrary  to  the  true  intent 
and  meaning  of  the  acts,  dec,  then  the  court  shall  direct  the 
marshal  of  the  said  district  to  take  the  said  negroes,  &c.,  into 
his  custody  for  safekeeping,  subject  to  the  orders  of  the  Presi- 
dent, &c.''  I  understand  this  section  of  the  act  of  1819  as 
applying  to  all  negroes  theretofore  brought  in  against  the  pro- 
visions of  any  of  the  acts  of  Congress  on  the  subject,  who  h^ui 
not  been  disposed  of  previously  by  the  State  laws;  and,  conse- 
quently, that  if  these  negroes  are  in  this  predicament,  and  are 
now  in  any  State  or  Territory  of  the  United  Slates,  proceed- 
ings may  still  be  had  against  them  under  that  section;  but  that 
the  President  has  nothing  to  do  with  them  until  they  shall,  by 
the  judgment  of  a  court,  be  placed  in  the  hands  of  the  mar- 
shal, subject  to  the  orders  of  the  President;  and  that  when  so 
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placed  ia  the  marshal's  hands,  the  President  may  order  them, 
if  he  pleases,  to  the  coast  of  Africa,  under  the  spirit  of  the  act 
in  which  tliis  4th  section  is  found. 

I  think,  alsO)  that  it  is  due  both  to  the  government  and  to 
General  Mitchell  that  a  prosecution  should  be  instituted  against 
him  for  the  penalty  given  by  the  laws  of  the  United  States  for 
the  importation  of  slaves:  such  a  prosecution  will  give  him  an 
opportunity  of  acquitting  himself  if  innocent,  and  will  inflict  a 
just  pimishment  on  him  if  guilty. 

With  respect  to  the  propriety  of  submitting  this  case  to  Con- 
gress, on  their  call  for  information  as  to  the  practices  in  evasion 
or  violation  of  our  slave  laws,  Governor  Clarke's  communica- 
tion appears  to  me  to  come  direcdy  within  the  object  of  the 
call;  and  being  derived  from  so  respectable  a  source  as  the 
governor  of  the  State  of  Georgia,  1  cannot  perceive  with  what 
propriety  it  can  be  withheld. 

I  have  the  honor,  &c.,  &c., 

WxM.  WIRT. 

To  the  President  of  the  United  States. 


DUTIES  OP  THE  ATTORNEY  GENERAL. 

The  Attorney  GtenenJ'e  duties  are  confined  to  the  proeecution  and  conduct  of 
certain  suite  in  the  Supreme  Courts  the  giring  of  hie  advice  and  opinions  oo 
questions  of  law  when  required  by  the  President  and  heads  of  departments, 
and  the  discharge  of  duties  concerning  the  sinking  fund,  and  cannot  be  enlarged 
by  the  incumbent  of  the  office  without  a  riolation  of  his  official  oath. 

It  is  not  his  duty  to  give  official  opinions  to  the  House  of  Representatives. 

Attorney  General's  Office, 

February  3,  1820. 
Sir:  The  order  of  the  House  of  Representatives  of  the  United 
States,  of  the  28th  January  last,  "  that  the  petition  of  Joseph 
Whgatoy ,  and  the  accompanying  documents,  together  with  the 
report  of  the  Committee  of  Claims,  of  the  6th  January  instant, 
thereon 7  he  referred  to  the  Attorney  General  of  the  United 
States,  and  that  he  be  requested  to  re]X)rt  his  opinion  thereupon 
to  this  House,"  was  handed  me  by  Major  Wheaton  (the  peti- 
tioner) this  evening,  together  with  the  documents  which  are 
now  returned. 
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Duties  of  the  Attorney  General. 

The  duties  of  the  Attorney  General's  office  are  specified  by 
our  laws,  and  are  confined  to  the  following  heads: 

1.  "  To  prosecute  and  conduct  all  suits  in  the  Supreme  Court 
in  which  the  United  States  shall  be  concerned." 

2.  '*  To  give  his  advice  and  opinion  upon  questions  of  law, 
when  required  by  the  President  of  the  United  States,  or  when 
requested  by  the  heads  of  any  of  the  departments,  touching  any 
matters  that  may  concern  their  departments/' 

3.  '*  To  discharge  the  duties  of  a  commissioner  of  the  sink- 
ing fund." 

The  Attorney  General  is  sworn  to  discharge  the  duties  of 
his  office  according  to  law.  To  be  instrumental  in  enlarging 
the  sphere  of  his  official  duties  beyond  that  which  is  prescribed 
by  law,  would,  in  my  opinion,  be  a  violation  of  this  oath. 
Under  this  impression  I  have,  with  great  care,  perused  all  the 
documents  which  have  been  handed  to  me  in  this  case,  for  the 
purpose  of  ascertaining  whether  the  otder  with  which  I  have 
been  honored  from  the  House  of  Representatives  falls  under 
either  head  of  my  official  duties;  and  it  appears  to  me  that  it 
does  not.  A  reference  to  the  law  will  show,  I  think,  that  this 
is  indisputably  clear. 

1  had  the  honor  to  intimate  this  impression  in  the  case  of  Major 
Thomas,  referred  to  me  officially  by  the  House  of  Represent- 
atives, in  the  session  of  1818-'19,  in  the  hope  that  if  it  was 
thought  advisable  to  connect  the  Attorney  General  with  the 
House  of  Representatives  in  that  character  of  legal  counsellor 
which  he  holds  by  the  existing  law  towards  the  President  and 
heads  of  depaitments,  a  provision  would  be  made  by  law  for 
that  purpose. 

No  such  provision  having  been  made,  and  believing,  as  I  do, 
that  in  a  government  purely  of  laws  it  would  be  incalculably 
dangerous  to  permit  an  officer  to  act,  under  color  of  his  office, 
beyond  the  pale  of  the  law,  1  trust  I  shall  be  excus<<i  fmxa 
making  any  official  report  on  the  order  with  which  the  House 
has  honored  me.  It  is  true  that  in  this  case  I  should  have  the 
sanction  of  the  House  for  the  measure;  and  it  is  not  less  true 
that  my  respect  for  the  House  impels  me  strongly  to  obey  the 
order.  The  precedent,  however,  would  not  be  the  less  dan- 
gerous, on  account  of  the  purity  of  motives  in  which  it  origin- 
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ated.  The  maxim  is  as  old,  at  least,  as  republican  Rome,  that 
cmnia  mala  exempla  ex  bonis  orta  sunt  :■  on  this  ground  I  hope 
to  be  excused  by  the  House  of  Representatives  for  declining^ 
their  request.  And  I  assure  you,  sir,  that  it  gives  me  more 
pain  to  be  thus  obliged  to  decline  it,  than  it  would  give  me 
trouble  to  make  the  report;  but  in  a  conflict  between  my  wishes 
and  my  sense  of  duty,  there  ought  to  be  no  question  which 
1  should  obey.  I  may  be  wrong  in  my  view  of  the  subject. 
The  order  may  be  sanctioned  by  former  precedents;  but  my 
predecessors  in  office  have  left  nothing  for  my  guidance;  and 
I  am  constrained;  therefore,  to  act  on  my  own  construction  of 
the  law  as  it  stands. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient 
servant, 

WM.  WIRT. 

To  the  Speaker 

of  the  House  of  Representatives  ffthe  United  States. 


CUSTOMS-REVENUE  LAWS. 

If  foreign  armed  ships  adopt  the  character  of  merchant  ihips,  they  muBt  be  sab- 
ject  to  the  consequences  thereof,  and  be  treated  as  merchant  ships  by  our  rew* 
enue  officers. 

Office  of  the  Attorney  Gsneral, 

March  12^1820. 

Sir:  I  have  examined  the  case  stated  by  the  collector  at 
Norfolk,  together  with  the  opinion  of  Mr,  Bradford,  then  At- 
torney General,  on  an  analogous  case  in  1794. 

It  is  very  probable  (perhaps  certain)  that  Congress,  in  framing 
our  revenue  laws,  did  not  contemplate  the  case  of  a  )>ublic 
armed  ship  of  a  foreign  nation  entering  our  ports  with  mer- 
chandise on  board,  and  with  the  intention  to  land  such  mer- 
chandise foir  sale  and  consumption  within  our  jurisdiction ;  be- 
cause that  is  an  employment  to  which  it  was  not  to  have  been 
expected,  a  priori,  that  public  armed  ships  would  be  put.  It  is, 
however,  equally  clear  that  Congress  intended  to  impose  a  duty 
on  all  foreign  merchandise  imported  into  our  country,  howso- 
ever  imported.  And  if  a  foreign  armed  ship,  departing  volun- 
22 
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tarily  from  her  appropriate  character^  chooses  lo  adopt  that  of  a 
merchant  ship,  she  mast,  I  think,  be  si^bject  to  all  the  conse- 
quet>ce»  of  such  adoption^  ainl  be  treated  by  our  revenue 
officers  as  a  merchant  ship;  there  being  no  principle  of  national 
comity  known  ta  me  which  requires  a  nation  to  permit  a  for- 
eign armed  ship  lo  trade  iu  her  ports,  im  eirask)ii  of  her  xevenu^ 
laws. 

I  have  the  honor,  &o,,  &c.y 

WM,  WIRT. 
To  the  Secretars-  op  'vbe  TREAa<mv, 


FORFEITURE  FOR  SMirCfGLING. 

The  innocent  purchaser  of  a  brig  under  forfeitare  for  smuggling,  takes  fier  sob* 
ject  to  the  confiscation,  as  much  as  the  purchaser  of  a  stolen  horse  take»ii 
subject  to  the  claim  of  the  true  owner. 

Office  of  the  Attornet  Gewerax, 

March  18,  1820. 

Sir:  I  have  examined  carefully  the  petition  of  Isaac  Entwisle^ 
with  the  documents  annexed  to  it,  which  you  have  submitted 
for  my  opinion.  It  is  alleged,  and  appears  to  be  true,  that  Mr. 
Entwisle  purchased  the  brig  Cumberland  in  entire  ignorance 
of  the  fact  that  a  forfeiture  had  attached  to  her  by  a  previous 
act  of  smuggling.  Such  forfeiture,  however,  had  attached, 
and  followed  her  into  the  hands  of  Mr.  Entwisle^  nor  do  I  think 
that  the  private  purchase,  under  these  circumstances,  purged 
the  offence,,  and  renooved  the  forfeiture,  any  more  than  the 
private  sale  of  a  stolen  horse  would  divest  the  title  of  4he 
original  and  true  proprietor.  Such  is  my  opinion  on  the  strict 
law  of  the  case.  It  is,  however,  a  very  hard  case  on  Mr.  En- 
twisle; and,  with  great  deference,  I  think  a  fit  one  for  the  act 
of  grace  which  the  petition  solicits. 

I  have  the  honor  to  be,  sir,  most  respectfully,  your  obedient 
servant, 

WM.  WIRT. 

To  the  Presudext  of  the  UNifEo  States. 
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UABILITY  OV  SURETIES  FOR  COLLECTORS  OP  TAXES. 

Sureties  of  eoUectors  of  taxes  appointed  under  the  act  of  the  Sl^d  July»  1813, 
40*6  liable  for  their  delinquencies  upder  the  act  of  1815  to  the  amount  of  the 
penalties  of  their  bonds. 

OfPBCB  OF  THE  ATTORNEY  OeNERAL^ 

March  27, 1820. 

Sir:  The  question  whethet  the  sureties  of  Samuel  M.  Reed, 
\v'}io  was  appointed  a  collector  of  direct  taxes  ahd  internal  duties 
finder  the  act  of  22d  July,  1813,  are  liable  for  his  delinquen- 
cies, under  the  act  of  January^,  1815,  is  one  of  those  legal 
questions  in  relation  to  which  one  would  not  be  surprised  at  a 
judicial  decision  the  one  way  or  the  other.  As  well  from  its 
delicacy  and  difficulty,  as  from  the  circumstance  that  the  deci- 
4sion  of  your  department  is  final  on  the  parties,  I  have  held 
the  case  longer  under  consideration  than  I  could  otherwise  have 
wished,  and  now  proceed  to  give  you  the  result  of  this  consid- 
eration. 

It  is  a  settled  principle,  both  of  law  and  in  equity,  that  a 
stirety  can  be  no  further  bound  than  he  has  expressly  bound 
himself  by  liis  own  stipulation.  Giving  the  sureties  in  the 
present  instance  the  full  advantage  of  this  principle,  let  us  see 
bow  far  their  stipulation  extends;  because  thus  far,  and  no 
farther,  can  we  bind  them. 

The  act  of  the  22d  July,  1813,  under  which  Mr.  Reed  was 
appointed,  did  not,  itsdf,  impose  a  direct  tax.  It  was  a  measure 
preparatory  merely  to  a  system  of  direct  taxation,  to  which  ih^ 
emergencies  of  the  country  had  forced  Congress  to  look.  It 
was  a  measure  of  permanent  preparation,  not  for  the  execution 
of  a  single  direct  tax,  but  for  a  course  of  them,  through  a  suc- 
cession of  years,  which  was  at  that  time  manifestly  in  the  con- 
templation of  Congress.  With  this  view,  this  act  arranged  the 
States  into  collection  districts,  provided  for  the  appointment  of 
assessors  and  collectors,  and  prescribed  their  duties  in  detail; 
which  duties  they  were  expressly  required  to  enecnte  w/uinever 
Congress  should  impose  a  direct  tax.  Such  is  expressly  the 
language  of  the  4th  and  5th  sections;  and  the  law  is  unlimited 
in  point  of  duration.  It  is  prospective,  then,  without  limita- 
tion.   It  is  a  permanent  arrangement  for  the  assessment  and 
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collection  of  all  future  direct  taxes,  &c,,  that  should  thereafter 
be  imposed  by  the  authority  of  the  United  States;  and  the  ap- 
pointments to  oflfce  made  under  its  authority  are  also  to  be  per- 
manent. If  no  act  imposing  a  direct  tax  had  ^een  passed  at 
that  session^  the  appointments  must^  nevertheless,  have  been 
made  under  the  act  of  the  22d  July.;  and  the  officers  so  ap- 
pointed would  have  stood  ready,  according  to  the  express  lan- 
guage of  the  law,  to  have  entered  on  the  discharge  Of  their 
duties  whenever  Congress  should  iippose  a  direct  tax,  and  as 
often  as  they  should  impose  such  taxes.  The  appointments 
being  permanent,  it  is  reasonable  to  anticipate  that  the  bond  of 
office  required  from  the  collector  would  be  co-exteosive  with 
the  tenure  by  which  he  held  his  office;  that  is  te  say,  would 
bind  him  and  his  sureties  so  long  as  he  should  hold  the  office 
of  collector.  It  is  the  18th  section  of  the  act  of  the  22d  July^ 
1813,  which  requires  and  prescribes  the  bond:  "which  bond 
shall  be  payable  to  the  United  States,  wUh  condition  fw  the 
true  and  faithful  discharge  of  the  duties  of  his  office  accordirig 
to  law  J  and  particularly  for  the  due  collection  and  payment  of 
all  moneys  assessed  upon  such  district. ^^  There  is  certainly 
nothing  in  this  language  which  limits  the  obligation  of  this 
bond  to  the  first  direct  tax  that  should  be  thereafter  imposed; 
it  is  certainly  general  enough  to  look  throughout  the  whole 
time  during  which  the  collector  should  hold  the  office,  and  to 
bind  him  and  his  sureties  throughout.  Unlesii  there  be  some- 
thing, therefore,  to  limit  the  generality  of  this  stipulation,  the 
obligor  and  his  sureties  must  be  bound  to  answer  any  delin- 
quency which  might  thereafter  occur,  to  the  full  amount  of  the 
penalty  of  the  bond.  The  circumstances  to  be  relied  on  as 
affecting  this  limitation  are,  I  apprehend,  these: 

1.  The  collector  is  required  to  give  this  bond  whenever  the 
assessor  is  about  to  hand  in  to  him  a  list  of  assessed  property 
for  collection,  and  before  receiving  such  list* 

2.  The  bond  isrequired  to  be  in  at  least  double  the  amount 
of  the  taxes  assessed  in  such  list. 

Hence,  as  Congress  intended  such  bond  to  be  given  as  often 
as  any  list  was  about  to  be  handed  to  the  collector,  and  has 
given  the  amount  of  such  list  as  the  standard  of  the  penalty  of 
.the  bond,  it  may  be  argued,  with  great  plausibility,  that  Con- 
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gross  intended  each  bond  to  stand  as  a  security  for  the  faithful 
collection  of  each  list,  separately  and  respectively;  for  the  pen- 
alty, it  wiil  be  said,.of  any  bond,  is  too  inadequate  to  found 
the  bdief  that  Congress  intended  to  rely  on  any  bond  as  the 
permanent  bond  of  office*    And  this  aigument,  it  may  be  said, 
IS  fortified  by  the  «ct  of  9th  Jariuary,  1816,  (under  which  the 
delinquency  in  question  is  understood  to  have  arisen,)  whereby 
the  collector,  before  receiving  any  list  under  that  law,  is  also 
required  to  give  bond,  &c.    To  the  last  argument,  however, 
.  it  may  be  answered,  that  the  same  -section  of  the  act  of  1815 
which  requires  this  new  bond  fiom  the  collector,  expressly 
{NTovides  that  nothing  thesein  contained  should  be  deemed  to 
annul  or  otherwise  to  impair  the  obligatiqn  of  the  bond  there- 
tofore given  by  any  collector:  and  to  the  whole  argument,  that 
the  criterion  given  for  the  penalty  of  each  successive  bond  was 
Che  only  one  which,  from  the  nature  of  the  case,  could  be 
safely  assumed  by  Congress^  that,  if  it  had  been  their  intention 
Co  limit  the  obligation  of  each  bond  to  the  particular  list  handed 
in>  it  would  have  been  very  easy  to  have  given  the  bond  this 
discriminating  and  special  character;  that  the  general  language 
which  they  have  prescribed  for  the  condition  of  the  bond  is 
directly  at  war  with  the  restricted  purpose  imputed  to  it;  and 
that,  from  this  generality  of  language,  we  are  authorized  to  infer 
Chat  Congress  intended  these  (successive  bonds  ex  abundanii 
cmUel&y  as  so  many  reinforcements  to  the  general  puqx)se  of 
securing  a  faithful  discharge  of  the  collector's  duties*--each  bond 
binding  from  its  date  throughout. 

On  the  whole,  I  deem  it  the  bjBtter  opinion,  that  the  sureties 
<are. bound  for  the  delinquency,  under  the  act  of  ISlo,  to  the 
amount  of  the  penalty  of  their  bond. 
I  anx,  sir,  &c., 

WM.  WIRT. 

To  the  Sfi^CRfiTART   OF  THE  TREASURY. 


PARDCWS. 


The  power  of  absolate  pardon  giTcn  to  the  President  by  the  constitution  includes 
the  power  of  issuing  a  conditional  one.  Yet  there  is  great  danger  that  condi- 
tjfMpai  pardoni  may  result  as  absolute  ones,  from  the  difficulty  of  enforcing 
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conditions  after  the  offender  akall  have  been  cdeased  frem  Ihe  cuatody  of  t^ 

law. 
The  condition,  in  order  to  be  effectual  fbrany  purpose^  must  be  such  that  a  resort 

need  not  be  had  to  the  power  of  arrest  in  the  ori^nal  case. 
Pardons  may  be  issued  before  conriction.    Tfaey  pre-'suppose  an  tfftnei^  and 

nothing  more;  and  there  is  neither  airy  constitutional  nor  legal  proTision 

which  requires  them  to  be  preceded  by  a  trial,  a  y^dict,  or  a  sentence.    They 

may  be  founded  on  a  confession  in  writing. 

Office  of  tbe  Attornct  Genekal, 

Mardi  30, 1820, 

Sir:  I  have  been  indisposed  smce- 1  received  your  cora- 
manication  of  the  evening  before  last,  and  am  still  unable  to 
leave  the  house  safely ;  which  I  hope  will  be  my  apotogy  for 
having  delayed  my  answer,  and  for  making  it  now  more  imper- 
fect than  I  could  wish  it. 

The  power  of  pardon,  as  given  by  the  constitution,  is  the 
power  of  absolute  and  entire  pardon.  On  the  prhiciple,  how- 
ever, that  the  greater  power  includes  the  less,  I  am  of  opinion 
that  the  power  of  pardoning  absolutely  includes  the  power  of 
pardoning  conditionally.  There  is,  however,  great  danger  lest 
a  conditional  pardon  should  operate  as  an  absolute  one,  from 
the  difficulty  of  enforcing  tbe  condition,  or,  in  case  of  a  breach 
of  it,  resorting  to  the  original  sentence  of  condemnation;  which 
difficulty  arises  from  the  limited  powers  of  the  national  govern- 
ment.  For  example:  you  could  not  pardon  on  a  condition  to 
be  enforced  by  the  officers  of  a  State  government — as,  for  in- 
stance, working  at  the  wheelbarrow  in  the  streets  of  Balti- 
more, under  the  superintendence  of  the  town  officers — ^because 
you  have  no  political  connexion  with  these  officers,  and,  con- 
sequently, no  control  over  them.  But  suppose  a  pardon  granted 
on  A  condition  to  be  executed  by  officers  of  the  federal  govern- 
ment— as,  for  example,  to  work  on  a  public  fortification — and 
suppose  this  condition  violated,  by  running  away;  where  is  the 
power  of  arrest,  in  these  circumstances,  given  by  any  law  of  the 
United  States?  And  suppose  the  arrest  could  be. made;  where 
is  the  clause  inany  of  our  judiciary  acts  that  authorizes  a  court 
to  proceed  in  such  a  state  of  things?  And,  without  some  posi- 
tive legislative  regulation  on  the  subject,  I  know  that  some 
of  our  federal  judges  would  not  feel  themselves  at  liberty  to 
proceed  de  fiovo  on  tbe  original  case.    It  is  true>  Uie  King  of 
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Englaad  grants  suck  cbnditional  pardons  by  the  comrnon  law; 
bat  the  same  common  law  has  provided  the  mode  of  proceed- 
ing £>r  a  breach  of  the  ooodition  on  the  part  of  the  culprit. 
We  have  no  common  law  here,  however;  and  hence  arises  the 
difficulty. 

I  understand  from  Judge  Duvall  that  convicts  have  been 
pardoned  by  the  President  of  the  United  States  on  condition  of 
joining  the  navy  of  the  United  States:  evidence  of  which^  if  it 
be  SO;  may,  I  presume,  be  found  in  the  Department  of  State. 
This  is  a  safe  and  practicable  condition;  for  although  incase 
of  desertion  the  original  sentence  of  condemnation  couid  not  be 
resorted  to,  yet  the  new  offence  of  desertion  leads  to  the  sanw 
catastrophe.  If  a  condition  can  be  devised  whose  execution 
would  be  certain,  I  have  do  doubt  that  the  President  may  par- 
don on  such  condition^  All  conditions  precedent  would  be  of 
this  character;  e.  j^,,  pardon  to  a  military  officer  under  sentence 
of  death,  on  the  previous  condition  of  resigning  his  conunis- 
sion. 

On  the  second  quesdon,  whether  pardon  can  precede  con* 
demnation,  I  am  of  the  opinion  that  the  President  may,  if  he 
chooses,  grant  such  pardon.  There  is  nothing  in  the  terms 
in  which  the  power  of  pardon  is  granted  which  requires  that 
it  shall  be  preceded  by  a  sentence  of  conviction  on  the  verdict 
of  a  jury.  There  is  nothing  in  the  force  of  the  term  pardon 
which  implies  a  previous  condemnatioo.  A  pardon  pre-sup- 
poses  an  offence,  and  nothing  more.  If  the  party  confesses  his 
guilt,  «very  degree  of  certainty  as  to  the  fact  of  the  perpetration 
of  the  offence  is  gained  that  a  trial  could  gain;  because,  if  ho 
were  arraigned  and  pleaded  guilty^  no  jury  would  be  empan- 
nelled,  and  no  evidence  would  be  heard  in  the  case,  but  judg. 
ment  would  be  entered  on  his  own  plea.  But  where  a  pardon 
is  granted  on  the  voluntary  confession  of  one  who  has  not  been 
indicted,  the  confession  should  be  in  writing,  and  the  pardon 
fcunded  on  the  specific  offence  confessed;  in  other  words,  it 
should  be  a  special  pardon,  so  as  not  to  protect  the  party  against 
a  prosecution  &r  any  more  aggravated  offence  than  he  has 
tfiought  proper  to  confess.  And  it  is  proper  to  suggest,  further, 
that  it  would  be  much  safer,  as  a  general  rule,  to  require  a  pre* 
vious  trial  and  condemnation;  because  all  previous  pardons 
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must  be  granted  on  ex  parte  representations,  by  which  the 
President  may  be  deceived;  whereas,  on  a  full  trial  on  the  plea 
of  not  guiltyi  the  court  and  jury  will  never  fail  to  recommend 
to  mercy,  if  there  be  any  ground  for  such  recommendation; 
and  the  President  will  thus  be  placed  on  a  sure  footing.  The 
latter  course,  too,  so  &r  as  I  am  informed,  is  more  consonant 
with  the  general  practice  both  of  the  State  and  federal  govern- 
ments, and  is  least  exposed  to  discontent  and  censure,  of  which 
there  is  always  danger  from  the  adoption  of  a  new,  although  a 
legal  course. 

I  have  the  honor  to  be,  sir,  most  respectfully,  your  obedient 
sttvant, 

WM.  WIRT. 

To  the  PRESIDBNT  OP  THE   UnITBD  StaTES. 


FEES  OP  IMPRISONED  WITNESSES. 

Witnesses  imprisened  on  account  of  their  inability  to  giye  security  for  their 

appearance  at  court  are  not  entitled  to  any  compensation  beyond  the  one  dol- 
lar and  twenty-five  cents  per  day  for  attending  court  and  five  cents  per  mile 
for  travelling  expenses,  allowed  in  act  of  February  38, 1799. 

Office  of  the  Attornet  General, 

March  31,  1820. 
Sir:  You  ask  my  opinion  on  the  following  questions: 

1.  Is  a  person  detained  in  prison  as  a  witness  in  a  criminal 
ease,  from  his  inability  to  give  security  for  his  appearance  in 
the  recognizance  required  by  law,  entitled  to  the  compensatioD 
of  a  witness  for  the  time  he  is  so  detained? 

2.  If  he  is  so  entitled,  must  not  the  expense  of  his  subsist- 
ence be  deducted  from  the  compensation  to  which  he  would  be 
entitled? 

In  answer  to  which,  I  have  to  state,  that  the  only  actof  Con- 
grepis  now  in  force,  which  makes  any  provision  on  the  subject 
of  compensation  to  witnesses,  is,  I  believe,  the  act  of  the  28th 
February,  1799,  which  gives  to  each  witness  one  dollar  and 
twenty-five  cents  for  each  day  he  shall  attend  in  cour/,  and  five 
cents  per  mile  for  travelling  expenses.  I  answer  the  first  ques- 
tion^ therefore;  in  th^  negative;  and  this  is  an  answer  to  the 
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second  also.    If  there  be  any  hardship  in  the  case^  Congress 
can  remove  it. 

I  have  the  honor  to  be,  sir,  most  respectfully,  your  obedient 
servant, 

WM.  WIRT, 

To  the  Secretary  of  the  Treasury. 


DUTIES  ON  SALTPETRE. 

Saltpetre  -Wbb  free  from  duty  under  the  laws  of  the  United  tftktefl  on  the  3d  of 

May,l803. 

Office  of  the  Attorney  General, 

March  31,  1820. 

Sir:  I  am  of  the  opinion  that  saltpetre  was  free  from  duty 
under  the  laws  of  the  United  States  on  the  3d  oif  May,  1803, 
when  the  importation  of  that  article  was  made  by  Gibbs  ic 
Channing  into  Newport,  Rhode  Island. 

The  exemption  of  that  article  from  duty  was  declared  by  the 
act  of  the  4th  July,  1789,  laying  a  duty  on  goods,  wares,  and 
merchandise,  imported  into  the  United  States.  It  was  repeated 
by  the  act  of  the  10th  August,  1790,  <*  making  provision  for 
the  payment  of  the  debts  of  the  United  States;"  aud  was  again 
lepeated  by  the  act  of  the  2d  May,  1792,  ^^  for  raising  a  further 
sum  of  money  for  the  protection  of  the  frontiers,  and  for  oth^ 
purposes  tlierein  mentioned.''  These  are  pennanent  acts, 
fixing  the  rate  of  duties;  all  oC,  them  declaring  die  exemption 
of  saltpetre  from  d  u  ty . 

The  acts  relied  on  as  repealing  this  exemption  are  two;  which 
were  passed  in  1797  and  1798^  in  the  expectation  of  an  inune- 
diate  rupture  with  France.  The  first  of  these  is  the  act  of  the 
14th  June,  1797,  ^'prohibiting,  for  a  limited  time,  the  exporta^ 
tion  of  arms  and  ammunition,  and  for  encouraging  the  im- 
portation thereof."  By  the  6th  section  of  this  act,  arms  of  a 
certain  description  (theretofore  subject  to  duty)  which  should 
be  imported  into  the  United  States  within  one  year,  and  all 
sulphur  and  saltpetre  which  should  be  imported  within  two 
years  aft^  the  passing  of  that  act,  were  declajred  free  of  duty, 
anything  in  any  former  law  to  the  contrary  notwithstanding; 
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The.second  is  the  act  of  7th  April,  1798^  '^  to  continue  in  force" 
the  former  act.  By  the  2d  section  of  this  act,  the  provision  of 
the  act  of  1797  as  to  swlphur  and  saltpetre,  which  has  been 
just  cited,  was  continued  in  force  for  one  year  from  and  after 
the  14th  June,  1800,  and  from  thence  to  the  end  of  the  next 
session  of  Congress,  and  no  longer.  At  the  end  of  this  time^ 
then,  the  provisions  of  the  act  of  1797  ceased. 

But  is  it  declared  that  the  provisions  of  the  acts  of  1789, 1790, 
and  1792,  shall  cease  ?  It  is  not.  Those  acts  (constituting  one 
act,  because  they  were  in  pari  materid)  formed  a  permanent 
system  of  tariff,  which,  in  my  opinion,  remained  wholly  un- 
affected, so  far  as  saltpetre  is  concerned,  by  the  acts  of  1797 
and  1798: 

1.  Because  these  latter  were  temporary  acts,  looking  to  tem- 
porary purposes,  widely  different  from  the  purpose  of  establish- 
ing a  tariff. 

2.  Because  they  contain  no  provision  of  repeal  as  to  the 
duty-laws. 

3.  Because  these  laws  had  themselves  expired  in  May,  1 803, 
80  as  to  be  incapable  of  operating  a  perpetual  repeal  of  a  per- 
itianent  law. 

4.  Because  they  never  professed  to  do  more  than  to  continue 
for  a  limited  time  an  exemption  which  had  been  previously 
established  by  a  perpetual  law;  and  it  has  been  expressly  de- 
cided in  England,  that  ^'  if  a  statute,  before  perpetual,  be  con* 
tinnexl  by  an  afiirmative  statute  for  a  limited  time,  this  does 
not  amount  to  a  repeal  thereof  at  the  end  of  that  time.''  A 
decision  which  I  take  to  be  in  point. 

I  have  the  honor,  &c., 

WM.  WIRT, 
To  the  Skcbetary  of  the  Treascfkt., 


PAY  OP  A  PURSER. 

The  pay  of  a  purser  stops  with  the  acceptance  of  his  resignation,  subject  tb  the 
settlement  of  his  accounts->the  condition  of  the  acceptance  only  keeping  the 
office  alive  for  the  purposes  of  a  settlement,  and  not  for  accruing  compensalion. 

Office  of  the  Attorney  General, 

AprU  ^yl8!aO. 

Sir:  By  reason  of  indisposition,  and  demands  of  a  prior  date 
on  this  office,  I  have  not  had  it  in  my  power  to  open  your 
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communication  of  tlie  24th  ultimo,  touching  the  case  of  John 
Darby,  until  this  morning. 

The  question  which  you  submit  for  my  opinion  is,  whether 
the  claim  for  pay  prefened  by  Mr.  Darby  can  be  allowed  by 
virtue  of  the  authority  of  any  existing  law  ?  This  question  is 
accompanied  by  a  mass  of  documents  composed  of  accounts, 
copies  of  letters,  <tc.,  &c.,  a  short  statement  of  facts  for  the 
Fourth  Auditor  of  the  Treasury  Department,  and  a  counter- 
statement  by  Mr.  Darby.  As  my  ofBcial  duty  is  confined  to 
the  giving  my  opinion  on  questions  of  lawy  I  consider  myself 
as  having  nothing  to  do  with  the  settlement  of  controverted 
questions  o{fact;  and  as  the  statement  of  facts  made  by  the 
Fourth  Auditor  is  the  only  ojEcial  statement  among  the  docu- 
ments handed  to  me,  I  shall  take  it  for  granted  that  it  is  that 
statement  on  which  my  opinion  is  desired.  By  this  statement 
I  learn  that  John  Darby  was  appointed  purser  in  the  United 
States  navy  on  the  9th  April,  1804,  and  ordered  to  the  ship 
John  Adams,  bound  for  the  Mediterranean,  in  1805.  On  the 
16th  March  following  he  was  ordered  to  Washington  for  the 
purpose  of  settling  his  accounts.  On  the  26th  August,  1805, 
he  was  furloughed.  On  the  9th  October  he  was  ordered  to 
gun-boat  No.  1 ;  he  declined  obeying  this  order,  and  tendered 
his  resignation.  On  the  29th  November,  1806,  he  was  in- 
formed his  resignation  was  to  be  considered  as  accepted  when 
his  accounts  should  be  settled.  The  Auditor  adds,  that  he 
never  came  forward  to  settle  his  accounts  until  the  20th  April, 
I6l9.  His  claim  is  for  pay  as  purser  up  to  the  30th  March, 
1812,  when  all  appointments  to  that  office,  previously  made, 
were  abolished. 

It  does  not  appear  that  he  has  performed  any  service  as  pur- 
ser, or  that  he  has  been  called  on  to  perform  any,  since  his 
resignation  was  tendered;  and  I  understand  that,  after  such  a 
conditional  acceptance  as  that  which  was  made  in  this  case, , 
the  office  is  considered  in  the  Navy  Department  as  at  an  end 
as  to  all  purposes,  except  the  simple  settlement  of  the  accounts. 

Connecting  this  position  with  the  fact  as  stated  by  the  Fourth 
Auditor,  that  Mr.  Dairby  "  never  came  forward  to  settle  his 
accounts  until  20th  April,  1819,"  I  am  of  the  opinion  that  he 
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is  not  entitled  to  pay  as  purser  from  the  time  his  resignation 
was  thu9  tendered  and  thus  accepted. 

I  have  the  honor  to  be,  d&c, 

WM.  WIRT. 
To  the  Secbetary  of  the  Navy. 


PENSI<»?S  TO  WOITNDED  CADETS. 

The  cadets  at  West  Point  who  have  been  or  may  be  wounded  whilst  in  the  line 
of  their  duty  are  enptled  to  be  placed  on  the  list  of  invalids,  as  provided  in  the 
acts  of  March  16,  MSi,  Apnl  39,  1812,  and  March  3,  1815. 

The  9A  section  of  thp  act  of  1812»  making  proTision  for  the  corps  of  eocineers, 
provided  that  the  cadets  theretofore  appointed  in  the  service  of  the  United 
States,  as  well  as  those  who  might  in  future  be  appointed,  should,  at  the 
pleasure  of  the  President,  be  attached  to  the  Military  Academy  at  West  Point, 
made  subject  to  the  regulations  thereof,  and  to  be  thereby  consolidated  with 
the  original  corps  of  engineers. 

Being  consolidated  with  the  original  corps,  they  could  not,  therefore,  be  properly 
distinguished  from  them  afterwards,  but  were  subject  to  be  called  into  actual 
service  whensoever  and  wheresoever  it  might  please  the  President,  and  were 
made  amenable  to  the  rules  and  articles  of  war;    . 

So  chat  it  follows,  as  a  legal  consequence,  that  the  cadets  attached  to  the  Military 
Academy  at  West  Point  are  entitled  to  the  benefits  of  the  provision  made  for 
Wounds  and  disabilities  received  in  the  line  of  their  duty  by  the  14th  section 
of  the  act  of  1803. 

Office  of  the  Attorney  General, 

April  8, 1820, 

Sir:  I  avail  myself  of  the  earliest  hour  at  which  prior  en- 
gagetnems  would  permit  it^  to  give  you  my  opinion  on  the 
question  ^'  whether  cadets  who  are  wounded  in  the  line  of  their 
duty  are  entitled  to  pensions?" 

By  the  1st  section  of  the  act  of  the  3d  of  March,  1815,  *^  fix- 
ing the  military  peace  establishment  of  the  United  States," 
the  carps  of  engineers  was  expressly  authorized  to  be  retained; 
and,  by  the  7th  section  of  the  same  act,  it  was  provided  that 
the  several  corps  authorized  should  be  entitled  to  the  same 
provision  for  wounds  and  disabilities,  &c.,  as  was  authorized 
by  the  act  of  the  16th  of  March,  1802,  entitled  "An  act  fixing 
the  military  peace  establishment  of  the  United  States. " 

By  the  letter  on  which  your  question  is  endorsed  it  appears 
that  the  inquiry  relates  to  the  cadets  at  West  Points    If  these 
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cadets,  then,  constitute  a  part  of  the  corps  of  engineers  retained 
on  the  peace  establishment  by  the  act  just  cited,  they  are,  by 
its  express  enactment,  entitled  to  the  same  provision  for  wounds 
and  disabilities  as  was  authorized  by  the  act  of  the  15th  of 
March,  1802.     Do  those  cadets  constitute  a  part  of  that  corps? 

By  the  26th  section  of  the  act  of  the  16th  of  March,  1802, 
just  referred  to,  a  separate  and  distinct  corps  of  engineers  Was, 
for  the  first  time,  authorized  to  be  raised ;  and  it  was  to  consist, 
among  others,  of  ten  cadets. 

By  the  next  section  of  the  same  act  it  was  provided  that  the 
corps  of  engineers,  thus  organized,  should  constitute.the  Mili- 
tary Academy  at  West  Point.  Thus,  in  its  origin,  these  ten 
cadets  did  constitute  a  part  of  the  corps  of  engineers.  By  the 
3d  section  of  the  act  of  the  29th  of  April,  1812,  ^'  making  pro- 
vision for  the  corps  of  engineers,"  it  was  enacted  that  the  cadets 
theretofore  appointed  in  the  service  of  the  United  States,  as 
well  as  those  who  might  in  future  be  appointed,  as  thereinafter 
directed,  might,  at  the  pleasure  of  the  President,  be  attached  to'' 
the  Military  Academy  at  West  Point,  and  be  subject  to  the 
established  regulations  thereof.  By  the  same  section  it  was 
provided  that,  in  order  to  qualify  them  to  be  thus  attached) 
they  should,  among  other  things,  have  engaged  ta  serve  for 
five  years,  unless  sooner  discharged,'  and  that  they  should  be 
entitled  to  the  pay  and  emoluments  allowed  by  law  to  cadets 
in  the  corps  of  engineers. 

I  have  had  the  honor,  on  a  former  occasion,  to  express  to 
you  the  opinion  that  the  legal  effect  of  this  section  of  the  act 
of  1812  was  to  consolidate  with  the  original  corps  of  engineers 
the  cadets  thus  authorized  to  be  added,  so  that  they^  could  no 
longer  be  distinguished,  in  any  respect,  from  that  corps;  that, 
like  them,  they  were  subject  to  be  called  into  actual  service 
whensi'ever  and  wheresoever  it  pleased  the  President  to  call 
them;  and  tiiat,  like  them,  they  were  at  all  times  subject  to  the 
rules  and  articles  of  war.  Nor  have  I  seen  any  reason  to 
change  this  opinion  $  more  especially  since  I  understand  it  has 
been  approved  both  by  the  President  and  yourself.  The  cadets, 
thus  composing  a  part  of  the  corps  of  engineers,  are  embraced, 
by  every  provision  affecting  that  corps,  in  general  terms;  and, 
consequeiuly;  are  embraced  by  the  provision  of  the  7th  section 
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of  the  act  of  the  3d  of  March,  1815,  before  cited.  That  sec- 
tion, as  we  have  seen,  is,  that  the  several  corps  authorized  by 
that  act  (of  which  the  corps  of  engineers  was  one)  should  b^ 
entitled  to  the  same  provision  for  wounds  and  disabilities,  dc-c, 
as  was  authorized  by  the  act  of  the  I6th  of  March,  1802.  The 
only  renlaining  question  is,  whether  the  act  thus  referred,  to 
authorizes  pensions  for  wounds  and  disabilities  ? 

It  is  proper  to  observe,  that  the  reference  thus  made  to  (he 
act  of  the  16th  of  March,  1802,  is  not  made  for  the  purpose  of 
ascertaining  who  was  entided  to  the  provision  made  for  wounds 
and  disabilities;  for  that  was  already  ascertained,  as  we  have 
seen,  by  the  act  of  3d  of  March,  1815,  itself.  But  the  refer- 
ence to  the  former  law  is  made  solely  for  the  purpose  of  ascer* 
taining  what  the  provision  was  which  was  thereby  made  for 
wougds  and  disabilities;  and,  on  turning  to  the  14th  section  of 
the  former  law,  we  find  it  enacted  "  that  if  any  officer,  non- 
commissioned officer,  musician,  or  private,  in  the  corps  com- 
posing the  peace  establishment,  shall  1)0  disabled,  by  wounds 
or  otherwise,  while  in  the  line  of  his  duty  in  public  service, 
he  shall  be  placed  on  the  list  of  invalids  of  the  United  States^ 
at  such  rate  of  pay,"  &c. 

Thus  (contrary,  I  confess,  to  my  impression  on  the  first  pre- 
sentation of  the  question)  I  find  myself  brought  to  the  con- 
clusion that  the  cadets  attached  to  the  Military  Academy  at 
West  Point  are  entitled  to  the  benfits  of  this  provision  for 
wounds  and  disabilities  received  in  the  line  of  their  duty. 
I  am,  &c.,  &c., 

WM.  WIRT. 

To  the  Secretary  op  War. 


URSULINE  NUNS  OF  ORLEANS. 

The  tTrsuline  nuntf  of  New  OrleaAs  hars  possessory  title  to  tlieir  enclosures 
that  cannot  be  disturbed;  the  evidence,  as  to  residence,  is  imperfect;  sus]^- 
sion  of  sales  suggested,  to  afford  Congress  an  opportunity  of  aotiag  upon 
the  claim. 

Office  op  the  ATtoRinsy  Generai/, 

AprU  11,  1820. 
Sir:  I  have  examined  jthe  case  of  the  Ursaline  nuas  of  New 
Orleans;  which  you  did  me  the  honor  to  refer  to  Q\e  on  yea- 
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terday ;  and  proceed  to  give  you  the  best  opinion  I  have  been 
able  to  form  on  the  imperfect  and  ax  parte  evidence  by  which 
their  memorial  is  supported. 

They  appear  to  have  had  a  continned  possession  of  more  than 
seventy  years  of  all  the  grounds  embraced  by  their  enclosure; 
which,  I  understand,  embr?ices  the  whole  of  the  four  squares 
bounded  by  Levee,  Ursuline,  Royal,  and  Garrison  streets,  ex- 
cept so  much  thereof  as  is  occupied  by  the  hospital,  barracks, 
quarters,  &c.,  distinguished  by  a  yellow  color  on  the  plat  ac- 
companying their  memorial,  and  hiarked  C. 

There  was  an  attempt,  in  the  year  1799,  to  disturb  their 
possession  to  that  portion  of  these  grounds  which  lies  on  the 
back  of  the  barracks,  as  appears  by  the.  document  marked  D; 
but  it  seems  not  to  have  been  successful. 

To  so  much  of  these  grounds,  therefore,  as  is  embraced  by 
their  enclosure,  they  have,  I  think,  a  title  by  possession,  which 
cannot  be  jitstiy  disturbed. 

They  allege,  however,  that  the  whole  of  the  four  squares 
was  originally  grantipd  to  their  order;  that  tiouis  XV,  in  viola- 
tion of  the  grant,  took  possession  of  that  part  of  it  now  occupied 
for  military  purposes;  that  although,  from  a  regard  to  the  public 
good,  and  with  reference  to  the  exercise  of  charity  to  the  sick 
in  the  hospital,  they  yielded  to  this  invasion  of  their  rights, 
yet  so  soon  as  the  use  of  the  property  for  the  specific  purpose 
for  which  it  was  taken  from  them  ceased,  they  insist  that  the 
right  reverb  to*  them;  and  hence  they  enter  their  protest  against 
the  sale  of  the  hospital  and  bari^ack  grounds,  and  pray  you  to 
suspend  the  exercise  of  the  power  given  to  you  by  the  act  of 
the  20th  April,  1818,  undl  they  can  have  an  opportunity  of 
bringing  their  claim  before  Congress. 

In  support  of  this  claim,  they  refer  to  evidence  which  is  not 
produced;  of  the  effect  of  which,  therefore,  it  is  impossible  to 
speak.  That  which  they  do  produce  is  too  light  and  incon- 
clusive to  be  assumed  as  the  basis  of  legal  title;  and  as  to  the 
hospital  and  barmck  property,  the  evidence  of  long  possession 
is  against  them. 

Nevertheless,  as  they  ask  a  suspension  of  your  proceedings 
only  until  they  can  have  an  opportunity  of  submitting  the  full 
evidence  of  their  claim  to  Congress,  I  submit  it,  that  unless 
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the  public  service  demands  an  immediate  sale^  it  is  a  question 
fairly  addres^d  to  the  grace  of  the  President;  whether  it  would 
not  be  better  to  afford  them  this  opportunity. 
1  have  the  honor,  <fcc.,  &c., 

WM.  WIRT. 
To  the  President  op  the  United  States. 


BREVETS  IN  THE  MARINE  CORPS. 

There  m  no  act  of  Con^^ss  now  m  forc^  which  recognises  any  saeh  office  as 
that  of  Brevet  Major  of  marines. 

,   Office  of  tab  Attorney  General, 

AprU  22, 1820. 
Sir:  In  answer  to  your  letter  of  yesterday,  1  have  the  honor 
to  state  it  as  my  opinion^  that,  as  no  such  office  as  that  of  Brevet. 
Major  in  the  marine  corps  is  recognised  by  any  act  of  Con^ss 
now  in  force,  the  President  cannot  confer  that  rank  under  the 
act  of  1814. 

,    I  bare  the  honor>  &c«;  d^c, 

WM.  WIRT. 

To  -the  SfiCRETABY  OF  T»E  NaVY. 


the  WABASH  SALlNfi. 

Th«  general  pfower  giren  to  the  Precddent  to  lease  the  Saline  on  the  Waba«h  car* 
rics  with  it  all  the  incidental  powers  necessary  to  a  settlement  with  the  lessees, 
to  tnL^sfer  the  kettles  to  a  subsequent  lessee,  or  to  a  former  one,  for  a  debt 
growing  out  of  a  lease  of  the  works. 

Taylor,  Wilkins,  db  Morrison  aj«  not  entitled  to  pipes  found  on  the  premises  and 
paid  for  to  the  preceding  lessees,  but  only  for  permanent  and  useful  improve* 
menM  made  by  them,  and  which  were  previously  authorized  by  the  President. 

Office  op  the  Attorney  General^ 

AprU  22,  1820. 
Sir  :  I  proceed,  at  the  earliest  moment  I  have  been  able  to 
command,  to  answer  yoiir  questions  relative  to  the  claim  of 
Taylor,  Wilkins,  &.  Morrison,  for  their  improvements  at  the 
Saline  on  the  Wabash. 
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The  first  question  is:  ^<  Were  the  lessees  entitled  to  compen- 
sation  for  pipes  found  on  the  premises  by  them,  and  paid  for  to 
the  preceding  lessees,  if  they  remained  in  a  state  of  repair  to  be 
used?" 

The  answer  must  of  necessity  be  drawn  from  the  lease;  that 
alone  is  the  contractof  the  parties.  The  Treasury  advertise- 
ment is  no  part  of  the  contract.  The  only  provision  of  the 
lease  which  can  be  relied  on  as  supporting  the  claim  presented 
by  this  question,  is  the  following :  ^^  It  is  further  agreed^  on 
the  part  of  the  United  States,  that  the  said  Jonathan  Taylor  d& 
Go.  shall  be  paid  by  the  United  States  a  fair  price,  at  the  expi- 
ration of  the  present  term,  for  all  improvements  that  shall  be 
made  by  them  of  a  permanent  and  useful  kind,  which  shall 
have  been  previously  authorised  by  the  President  of  the  United 
States." 

The  pipes,  to  which  the  question  relates,  were  not  made  by 
thevn.    I  answer  this  question,  therefore,  in  the  negative. 

2.  The  second  question  is:  ^^Are  houses,  sheds,  cisterns, 
and  reels,  permanent  and  useful  improvements  within  the 
meaning  of  the  lease?" 

This  is  a  question  of  fact.  Questions  relative  to  permanent 
improvements  under  leases  of  lands  for  agricultural  purposes, 
have  been,  indeed,  so  often  made  and  decided,  that  it  is  well 
settled  what  are  such  improvements  under  such  leases.  This, 
however,  will  not  assist  us  in  the  decision  of  an  analogous 
question  in  relation  to  a  lease  of  salt-works.  I  presume  that 
houses^  sheds,  cisterns,  and  reels,  are  all  necessary  to  the  pro- 
cess of  making  salt;  but  whether  the  particular  houses,  sheds, 
cisterns,  a^d  reels,  which  were  constructed  by  those  lessees, 
were  permanent  and  useful  improvements,  depends  on  a  vari- 
ety of  circumstances,  without  a  knowledge  of  which  the  ques- 
tion cannot  be  safely  answered.  They  might  be  all  built  of 
such  materials,  and  these  so  slightly  put  together,  as  not  to 
deserve  the  name  of  permanent  improvements;  and  all  of  them 
that  were  Jixedf  might  be  so  situated  as  not  to  deserve  the 
name  of  useful  improvements.  I  understand  that  the  making 
of  salt  calls  for  a  great  consumption  of  fuel.  The  pipes,  in 
regard  to  which  so  much  anxious  provision  is  made  in  these 
leases^  may  be  (for  aught  that  1  know)  intended  to  carry  the 
23 
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salt  water  to  cisterns  near  the  woods;  it  berng  cheaper^  per- 
haps, to  carry  the  water  to  the  immediate  nei^hborfaood  of  the 
fuel,  than  to  bring  the  fuel  to  the  water.  The  consumption 
of  fuel  in  one  quarter,  in  the  conrse  of  three  years,  (for  which 
this  lease  was  made,)  might  make  it  necessary  to  change  the 
direction  of  the  pipes;  consequently,  the  position  of  the  cisterns, 
and  (for  aught  I  know)  of  the  houses  and  sheds  too;  so  that 
those  bnilt  under  the  preceding  lease  might  be  no  longer  useful 
to  the  succeeding  lessee.  This,  therefore,  is  not  only  a  ques- 
tion of  fact,  but  of  complicated  fact.  I  am  sure  that  I  shall  be 
excused  from  answering  it.  It  can  be  safely  answered  only 
by  going  on  the  ground,  seeing  the  articles,  and  having  their 
several  uses  explained. 

3.  The  third  question  is:  <' Was  the  exclusion  from  the  valu- 
ation of  one-third  of  the  {Mpes  laid  by  the  lessees  according  to 
the  stipulation?" 

The  lessees  can  claim  fot  the  pipes  only  under  the  stipula- 
tion  that  has  been  quoted .  If  the  one-  third  excluded  were  per- 
tnanent  and  useful  improvements,  prevumsly  auiherized  by  the 
President,  they  were  improperly  excluded. 

4.  The  fourth  question  is:  ^*  Can  the  assent  of  the  Presi- 
dent of  the  United  States  be  inferred  from  any  or  all  the  acts 
of  the  government  which  have  been  enumerated  V^ 

These  acts  were  :  1 .  That  the  government  had  an  agent  on 
the  spot,  whose  assent  is  presumed  from  his  not  objecting  to 
the  improvements;  and  2.  That,  in  the  subsequent  lease  to 
John  Bates,  there  is  a  stipulation  on  his  part  that  he  will  receive 
and  pay  for  all  the  permanent  and  useful  improvements  that 
had  been  made  by  the  said  Taylor  ic  Co.,  and  produce  their 
receipts  for  such  payment. 

The  stipulation  between  Taylor  &  Co.  and  government  has 
been  already  quoted.  It  is,  that  they  shall  be  paid  for  all  im- 
provements of  a  permanent  and  useful  character,  '<  which  shall 
have  been  previously  authorized  by  the  President  of  the  United 
States." 

The  first  act  of  the  govemnfient  relied  on  as  founding  an 
inference  of  this  previous  authority  on  the  part  of  the  President, 
(if,  indeed,  it  can  be  called  an  act,)  is  the  silence  of  the  agent. 
Before  such  an  inference  can  be  justified,  it  must  be  shown 
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Ihat  the  powers  of  this  agent  extended  no  far  as  to  authorize 
him  to  represent  the  Ptc^^ident  of  the  United  States  in  this 
respect.  There  is  no  proof  of  any  such  power  before  me.  But 
if  there  was,  I  cannot  perceive  how  his  mere  silence  justifies 
the  inference  in  question.  The  lessees  were  at  liberty  to  make 
any  improi7«ment  they  pleased  on  their  own  account.  If  they 
contemplated  an  improirement  with  whieh  they  meant  to  charge 
the  government,  their  contract  required  that  thny  should  sub- 
mit their  project  beforehand  to  the  President;  and  receive  his 
previous  authority  for  making  it.  If  they  commenced  an  im- 
provement without  asking  for  such  authority,  the  only  fair 
inference  which  could*be  drawn  under  the  contract,  was,  that 
tliey  were  making  the  improvenient  for  their  own  convenience 
and  on  their  own  account.  The  mere  silence  of  the  agent  in 
such  a  case  would  prove  nothing. 

The  lease  to  Bates  was  inter  alios  actm.  The  meaning  of  his 
stipulation  is,  that  he  will  pay  Taylor  6c  Co.  for  all  that  they 
were  authorized  to  charge  to  the  government;  but  it  does  not 
by  any  means  ascertain  what  they  were  authorized  to  charge 
to  the  government.  This  depends  on  their  own  lease,  which 
requires  them  to  show  an  authority  from  the  President  previous 
to  the  creation  of  the  improvements.  This  they  must  show, 
and  cannot  jusdy  infer,  I  think,  from  either  of  the  acts  in  ques- 
tion. 

It  is  stepping  aside  from  the  question,  (but  not  uselessly,  I 
tjonceive,)  to  suggest  that  the  claimants  were  concluded  by  the 
arrangement  made  between  the  authorized  agents  Street  and 
Bates.  If  Street  acted  with  full  power,  they  were  bound  the 
instant  the  arrangement  was  made,  atid  could  not  be  unbound 
themseives  by  the  manner  in  which  they  might  think  proper 
to  word  their  receipt  for  the  money  paid  under  that  arrange- 
ment.  Besides,  they  knew  that  Bates  had  assumed  the  respon- 
aibility  of  the  government;  and  in  releasing  him,  as  even  their 
receipt  professes  to  do,  they  release  the  government. 

6.  The  fifth  question  is:  <'  If  additional  compensation  ought 
to  be  made  to  the  lessees,  can  that  be  done  by  the  President, 
by  transferring  to  them,  without  the  authority  of  a  law  for  that    • 
purpose,  the  kettles  now  in  the  pk>ssession  of  the  State  of 
Illinois,  but  the  property  of  the  United  States  ?*' 
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The  general  power  given  to  the  President  to  lease  the  saline-, 
carries  with  it  all  the  incidental  powers  necessary  to  a  settlement 
with  the  lessees;  and  since  it  seems  thai  he  mighty  for  valuable 
consideration  7  transfer  Ibe  kettles  to  a  subsequent  lessee^  I  da 
not  perceive  why  he  cannot,  with  equal  propriety,  transfer  thena 
to  a  former  lessee  for  any  deht  growing  out  of  a  lease  of  those 
works. 

I  have  the  honor  to  be^  sir^  Tery  respectfully^  your  obedieni 
servant^ 

WM.  WULT. 

To  the  Secretary  op  the  Treasury. 


PENSIONS  TO  INDIGENT  SOLDIERS, 

The  form  prescribed  in  the  1st  section  of  the  act  of  18th  March,  1819,  in  reh- 
tion  to  certain  indigent  persons  who  performed  duty  in  the  land  and  naval 
service  of  the  United  States  during  the  revolutionary  war,  to  verify  the  amount 
of  property  of  the  applicant,  except  the  oath  of  the  party  and  the  certificate 
of  the  derk,  must  be  gone  through  with  in  open  court  of  record. 

A  court  of  record,  within  the  contemplation  of  the  actr  of  Congress,  is  a  court 
expressly  made  so  by  the  law  of  the  State  which  creates  it*,  which  has  been 
solemnly  adjudged  by  the  tribunals  of  the  several  States  to-be  so;  which  pro-^ 
ceeds  according  to  the  course  of  the  common  law,  with  a  jurisdiction  unlimited 
in  point  of  amount,  keeping  a  record  of  its  proceedings,  and  which  has  die  poww 
of  fine  and  imprisonment. 

It  was  the  intention  of  Congress  to  make  the  amount  of  the  achedvle  the  teat  of 
the  indigence  of  the  applicant;  and  that,  consequently,  the  relief  given  by  the 
former  act  is  to  be  continued  in  every  case  in  which  the  schedule  shall  exhibit 
proof  of  such  indigence  that  the  income  of  the  property  is  inade({nate  to  the 
support  of  the  applicant. 

Office  op  the  Attorney  General^ 

May  9, 1820. 

Sir:  I  have  now  the  honor  to  answer,  in  their  CHrder,  the 
three  questions  submitted  for  my  opiniou  yesterday ,  on  the  act 
of  Congress  ^f  the  1st  instant,  supplementary  to  the  act  of  the 
18th  March,  1818,  providing  for  certain  penons  who  served  in 
the  land  and  naval  service  of  the  United  States,  in  the  revolu- 
tionary war. 

1st.  Whether  the  whole  of  the  form  prescribed  in  the  Ist 
section,  to  verify  the  amount  of  property  of  the  applicant,  except 
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^he  oath  of  the  party  and  the  certificate  of  the  clerk^  must  not 
be  done  in  open  court? 

Answer. — That  section  requires  the  party  to  present  in  open 
court  the  schedule  of  all  his  property*^  subscribed  by  himself, 
and  accompanied  by  the  affidavit^  the  form  of  which  is  given 
by  the  mction.  This  affidavit  must  be  annexed  to  the  sche- 
dule, and  must  either  have  been  pievioudy  sworn  to  before 
some  judge  of  the  court,  or  mast  be  sworn  to  in  open  court, 
when  the  schedules  to  which  t^  is  annexed  shall  be  presented. 
The  court,  to  which  the  schedule  is  thus  presented,  affix  a 
^ue  to  the  property:  atl  this  is  to  be  done  in  open  court,  and 
made  matter  of  record;  for  by  the  term  courts  used  in  the  sec- 
tion, is  meant  the  court  in  session.  I  answer  the  first  ques- 
tion, therefore,  in  the  affirmative, 

2d.  Whether  J)y  "court  of  record,"  mentioned  in  the  1st 
section,  is  included  courts  of  special  juri^ictioii — such,  for 
example,  as  a  court  of  ordinary,  evea  when  it  is  a  court  of 
record,  as  it  has  been  decided  to  be  in  some  of  the  States  ? 

Answer. — Courts  of  special  jurisdiction  may,  nevertheless, 
be  courts  of  record*  All  the  courts  of  the  United  States  are 
eourts  of  special,  not  of  general  jurisdiction;  yet  they  are  courts 
of  record.  The  phrase  *'  court  of  recoW  is  boxroXved  from 
the  English  law,  and  it  is  proper  to  look  to  that  law  for  its 
meaning.  According  to  the  English  law,  those  only  are  courts 
of  record  which  proceed  according  to  the  course  of  common 
law;  which  have  jurisdiction  in  all  actions,  real,  personal,  and 
mixed,  above  the  value  of  forty  shillings;  which  have  the 
power  to  fine  and  imprison;  and  which  enroll  or  record  their 
proceedings  in  perpetual  testimony  thereof.  According  to  that 
law,  the  mere  fan^t  of  keeping  a  registry  of  its  proceedings  is  not 
enough  to  make  a  court  a  court  of  record.  For  the  court  of 
admiralty  and  the  ecclesiastical  courts  do  this:  yet  are  they  not 
courts  of  record,  in  England;  because  they  do  not  proceed  ac^ 
cording  to  the  course  of  the  common  law,  but  according  to 
the  course  of  the  civil  and  canon  law.  The  "  court  of  ordi- 
nary'^  mentioned  in  the  question,  is,  I  presume,  the  preroga- 
tive court  of  England,  whose  function  it  is  to  grant  probate  of 
wills  and  letters  of  administration;  this  is  one  species  ol  eccle- 
siastical  courts,  and,  in  England,  is  not  a  cotirt  of  record,  for  the 
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reason  josi  mentiooed — that  it  pioc^eds  by  the  civi)  and  canoD 
law,  not  by  the  common  law. 

It  is  further  to  be  remarked,  thfil  in  England  tbe  erection  of 
a  new  tribunal,  with  a  power  to  fine  and  imprison,  is,  of  itself,, 
sufficient  to  constitute  the  new  lribnn»l  a  court  of  recoid.  With 
this  view  of  the  English  law  on  tbe  subject,  it  is  proper  t> 
state  that,  in  my  opinion,  all  are  courts  of  lecord,  within  the 
contemplation  of  the  act  of  Congress: 

1.  Which  are  expressly  made  coujrts  of  record  by  the  law  of 
tbe  State  which  creates  them; 

2.  Which  have  been  solemnly  adjudged  by  the  tribunals  of 
the  several  States  to  be  courts  of  record; 

3.  Which  proceed  according  to  the  coarse  of  the  common, 
law,  with  a  jurisdiction  unlimited  in  ppint  of  aaK>unt,,keepins 
a  record  of  their  proceedings; 

4.  Which  have  the  power  ^f  fine  and  imprisoninent; 

And  that  courts  which  proceed  according  to  the  course  of  the 
civil  €md  canon  law,  having  neither  of  those  attributes,  are  not 
courts  of  record,  although  they  may  keep  a  i^istry  of  their 
proceedings  and  possess  a  seaK 

The  great  multitude  and  variety  of  courts  which  exist  in  the 
difierent  States « and  the  very  loose  and  iuconect  notions  which 
are  afloat  as  to  what  it  is  that  constitutes  tliat  technical  beings 
'^a  court  of  record,"  will  render  it  difficult  for  you  to  apply 
these  principles  to  every  case  that  may  be  brought  before  you 
from  every  part  of  the  Union.  You  have  a  right,  however^ 
to  be  satisfied — and,  indeed^  you  are  required  by  the  law  to  be. 
sati8fied-~^that  the  court  whose  certificate  is  ofiered,  is  a  court 
of  record.  This  proof  can  be  easily  supplied  by  the  minute 
of  the  court,  in  every  instance;  it  may,  on  the  face  of  the  pro- 
ceedings, state  itself  to  be  a  court  of  record;  state  why  it  is 
such;  for  example,  <^  being  a  court  of  record,  ejipressly  so  de- 
clared, by  the  statute  of  the  State  which  created  it,"  ox  <^  ex- 
pressly so  adjudged  by  the  tribunals  of  the  State,"  or  ^^  having 
the  power  of  fine  and  imprisonment,"  Ac.  This  may  be 
required  by  the  regulations  which  you  will  publish  under  the 
act;  and  it  is,  fortunately^  a  requisition  with  which  a  compliance 
is  very  easy. 

3d.  Whether  the  words  of  the  3d  section^  ^'in  such  indi* 
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i  circumstances  as  to  be  unabje  to  support  himself  without 

e  assistance  of  his  country/'  do  not  comprehend  those  only 
who  are  incapaUe,  without  the  aid  of  the  govemmenty  of  snp« 
porting  themselves,  except  by  pnvate  or  public  charity? 

Answer. r^l  think  that  tt  was  the  intention  of  Congress  to 
make  the  amount  of  the  schedule  the  test  of  the  indigence  of 
the  ap|4icant;  and  Aat,  consequently^  the  relief  given  by  the 
fermer  act  is  to  be  continued  in  every  case  in  wMch  the  schedule 
shall  exhibit  |woof  of  such  indigence,  that  the  income  of  the 
property  is  inade^ate  to  the  suppont  of  the  applicant. 

I  have  Che  honor  to  be,  sir,  very  r«espectfuUy^  your  obedient 
servant, 

WM.  WIRT, 

To  the  Sgcrbta&t  of  Waiu 


PARDON  OF  PIRATICAL  MURDER. 

The  poiMT  of  pardoB  Aeithier  reqaizea  nor  authoiuses  tlie  Pjreatdent  to  /enter  into 
an  investigation  of  fiicte,  not  wet  up  nor  proven  at  the  trial«  which,  if  tni^ 
«hould  have  been  jdma  interposed  to  the  indictment,  after  a  trial,  conviction, 
and  an  appeal,  and  ideciaion  adverse  to  the  accused  has  been  made  by  the  Su- 
preme Court  of  the  United  States;  nor  to  pardon  the  accused. 

Offuds  of  the  Attorney  General, 

Afoy9,18a0. 

Sir:  I  kkve  examined  attentively  the  petitions  for  pardon 
I»e3ented  by  Rosewaioe,  Homes^  and  Warringlon>  convicted 
of  a  pirattcal  murder  before  the  circuit  court  of  the  United 
States  tor  the  district  of  Massachusetts^  which  have  been  reh 
ferred  to  me  by  the  direction  of  the  President. 

The  ground  taken  by  the  prisonecs  is,  that  they  sailed  from 
Buenos  Ayres  in  a  regularly-commissioned  privateer  of  that 
^i^ernmenty  called  the  Tuekermauj  that  by  this  privateer  a 
Spanish  ship  was  regularly  captured,  and  ordered  for  Buenoa 
A]rfes  for  adjudication^  that,  not  being  willing  to  go  back  ta 
that  country,  the  prize  crew  (of  which  tliey  were  part)  roee  on 
the  prize-master,  who  was  kiUed  in  the  affiray;  after  wliich, 
they  brought  the  ship  into  the  United  States,  and  delivered  her 
up  to  the  original  Spanish  owneors;  that  from  the  regularity  of 
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I)ie  privateer's  commission;  and  the  consequent  regularity  of 
the  capture^  it  results  that  the  offence  (if  one  has  been  com- 
mitted) is  an  o£fence  against  the  government  of  Buenos  Ayres, 
and  not  against  the  United  States;  and  hence,  that  they  have 
been  convicted  before  a  court  which  had  not  jurisdiction  of 
the  offence;  that  they  were  not  able  on  the  trial  to  avail  them* 
selves  of  this  ground  of  defence,  because  their  poverty  disabled 
tliem  from  procuring  evidence  of  the  leading  fact — the  regu- 
larity of  the  privateer's  commission. 

If  the  fact  be  as  they  have  stated  it,  I  believe  they  are  right 
in  the  conclusion  of  law;  and  that,  instead  of  being  executed 
in  the  United  States,  they  are  amenable  for  this  offence  to  the 
laws  of  Buenos  Ayres  only. 

But  wh^  was  not  an  affidavit  made  of  this  fiict,  and  a  con- 
tinuance asked,  to  give  them  time  to  produce  the  proof  of  it? 
It  is  scarcely  conceivable  that  a  continuance  thus  asked  would 
have  been  refused]  and  considering  the  masterly  ability  with 
which  they  were  defended  on  their  trial,  (of  which  there  was 
full  proof  in  a  written  argument  before  the  Supreme  Court,) 
it  is  as  little  couceivaUe  that  the  motion  would  have  been 
omitted,  had  there  been  any  ground  for  it  in  the  facts  of  the 
casCi  These  facts  now  come  to  the  President  on  a  statement 
entirely  es  parte^  not  supported  by  one  tittle  of  testimony — 
not  even  by  the  oath  of  the  petitioners  themselves.  There  is 
no  certificate  of  facts  from  the  judges  who  presided  at  the  trial — 
from  the  jury,  from  the  counsel  of  the  United  States,  nor  even 
the  counsel  for  the  prisoners.  All  the  questions  of  fact  which 
were  made  in  the  case  on  the  trial  have  been  settled  by  a  jury, 
who  have  not  recommended  the  prisoners  to  mercy.  All  the 
questions  of  law  were  referred  to  the  Supreme  Court,  where 
they  were  most  ably  argued  in  behalf  of  the  prisoners,  and  most 
solemnly  decided  against  them.  And  now  the  case  is  pre- 
aented  to  the  President  on  a  new  set  of  facts,  which  it  is 
admitted  was  not  before  the  jury — these  focts,  too,  entirely 
unsupported  by  proof;  and  from  the  posture  in  which  the  case 
now  stands  before  the  President,  entirely  unsusceptible  of  any 
but  ex  parte  proof,  because  there  is  no  one  to  cross-examine  a 
witness,  nor  to  collect  proof  on  the  part  of  the  prosecution. 

These  &cts,  and  the  question  of  law  growing  out  of  them. 
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belonged  to  the  merits  of  the  case  on  the  trial.  The  peti- 
tieners  propose  to  the  President  nothing  less  than  to  enter 
into  a  new  trial  of  the  cause,  on  a  new  set  of  &cts  leading  to 
new  conclusions  of  law— and  this  in  the  absence  of  the  accuser 
and  his  witnesses;  for  the  President  must  either  do  this^  or 
take  the  facts  for  granted  as  they  have  been  stated  by  the 
petitioners^  and  found  an  immediate  pardon  on  that  ass)imp< 
tion. 

I  do  not  think  that  the  power  of  pardon  either  requires  or 
authorizes  him  to  do  the  one  or  the  other  of  these  things;  but 
that,  on  the  contrary,  to  do. either  would  be  an  abuse  of  that 
power. 

i  have  the  honor  to  be^  sir,  very  respectfully,  your  obedient 
servant, 

WM.  WIRT, 

To  the  Secretary  of  State. 


NEW  MADRID  LAND  CLAIMS. 

Plitentci  under  the  act  of  17th  February,  1815,  must  issue  to  the  owner  at  the 
date  of  the  act,  if  allye;  and  if  dead,  to  the  heirs  or  devisees.  The  act  attaches 
no  assignable  quality  to  the  charity  which  it  bestows;  and  being  the  only 
authority  for  issuing  a  patent,  its  terms  must  be  strictly  pursued. 

The  rectangular  system  of  public  surreys  ipust  be  obserred  and  conformed  to 
in  the  location  of  certificates. 

Offics  of  the  Attorney  General^ 

Mojf  U,  1820. 

Sir:  I  hare  examined  the  letter  of  the  Commissioner  of  the 
Geperal  Land  Office,  with  its  enclosures,  refened  to  me  yester- 
day; and  after  an  attentive  consideration  of  the  act  of  Congress 
of  the  17th  February,  1816,  <'  for  the  relief  of  the  inhabitants 
of  the  late  county  of  New  Madrid,  in  the  Missouri  Territory, 
who  suffered  by  earthquakes,"  I  am  of  opinion-^ 

1.  That  the  patent  must,  under  the  provisions  of  this'act, 
issue  to  the  person  who  was  the  owner  at  the  date  of  the  act; 
or,  in  case  of  his  death,  to  his  heirs  or  devisees.  The  act  at« 
taches  no  assignable  quality  to  the  charity  which  it  bestows; 
and  the  act  being  the  only  warrant  of  authority  to  the  Com- 
missioner to  issue  a  patent  at  all^  he  must  pursue  that  authority 
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Strictly^  Even  if  these  charities  (for  they  are  nothing  else)  were 
assignable,  there  is  no  sufficient  evidence  of  assignment  in  the 
particular  case  submitted  to  me.  The  certificate  of  the  clerk 
of  a  court  ^'  that  there  appears  of  record  in  his  office  a  regular 
chain  of  title"  from  A  to  Z,  is  an  extra-official  act,  and  entirely 
nugatory.  He  is  a  mere  recording  officer,  and  may  certify 
copies  from  his  record.  But  the  law  has  not  made  him  a 
judge  of  what  is  a  valid  deed,  or  a  valid  assignment,  or  what 
the  legal  operation  of  their  terms  to  pass  title.  It  was  not  the 
intention  of  Congress  to  make  these  charities  a  subject  of  spec- 
ulation. The  law  was  passed  to  h^lp  the  poor  who  had  been 
rendered  indigent  by  a  visitation  of  God,  not  to  enrich  the 
speculator.  It  was  not  their  intention  to  encumber  the  Com- 
missioner of  the  Land  Office  with  the  laborious  duty  of  tracing 
the  genuineness  of  a  long  chain  of  assignments,  with  all  their 
usual  concomitants  of  fiaud  and  oppression,  if  not  of  forgery 
and  perjury.  The  act  looked  to  the  immediate  relief  of  the 
sufferers;  and  hence,  by  the  terms  of  the  act,  the  relief  is  strictly 
confined  to  them^  so  that  I  sea  nothing  either  in  the  language 
or  object  of  the  law  to  authorize  the  issuing  of  a  patent  to  any 
person  other  than  the  owner  at  the  date  of  the  act;  or,  if  he  be 
dead,  to  his  heirs  or  devisees. 

2.  I  am  of  opinion  that  it  was  not  the  intention  of  Congress, 
in  authorizing  the  sufferers  '^  to  locate  the  like  quantity  of  land 
on  any  of  the  public  lands  of  the  said  Territory,  the  sale  of 
which  is  authorized  by  law,"  to  change  or  affect  in  any  man- 
ner that  admirable  system  of  location  by  squares,  which  had 
been  so  studiously  adopted  in  relation  to  all  their  territories. 
This  is  manifest  from  the  consideration  that  they  have  made 
the  avowed  object  of  the  act  yield  to  this  arrangement.  The 
avowed  object  of  the  act  was  to  give  to  the  sufferer  the  Mme 
quoofUity  of  land  which  he  had  lost  by  the  earthquakes;  yet  it 
is  provided,  that  if  he  had  lost  less  than  160  acres  of  land,  (the 
smallest  subdivision  of  a  section,)  he  was  still  to  have  a  patent 
for  160  acres.  If  he  had  lost  more  than  640  acres,  (the  exact 
quantity  of  a  section,)  he  was  still  to  have  but  640  acres;  so 
that  in  the  first  instance  he  is  to  receive  more  than  he  has  lost, 
and  in  the  last  less — ^for  no  other  conceivable  reason,  than  the 
desire  of  Congress  to  preserve  the  uniformity  and  symmetry  of 
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the  system  which  hdd  been  previously  adapted  for  the  location 
and  settlement  of  all  those  territories.  On  your  last  question 
I  am,  therefore,  of  the  opinion  that  the  locations  under  this  act 
must  conform  .with  the  general  plan  of  surveying  the  public 
lands. 

I  have  the  honor^  &;c.^ 

WM.  WIRT. 
To  the  Seoretart  of  the  Treasury. 


SUITS  FOR  INDEMNITY. 

A  manhal  may  bruig  suit  against  a  defaulting  deputy,  wheneyer  the  marshal  has 
become  liable  to  a  suit  on  his  bond  to  Uie  United  States  by  reason  of  the 
delinquency  of  sueh  deputy.    (7  Johnson's  N.  Y.  Rep.,  p.  168.) 

Office  of  the  Attorney  General, 

May  12,  ]S20. 

Sir:  The  que9tion  whether  General  Moore,  the  marshal  of 
Yii^iDiay  can  proceed  against  the  sureties  of  his  deput^r  before 
he  obtains  from  the  United  States  an  acknowledgment  of  his 
having  paid  the  sum  for  which  the  deputy  was  a  defaulter,  will 
depend  on  the  stipulations  of  the  bond  given  by  the  deputy 
and  his  sureties.  The  laws  of  the  United  States  are  silent  as 
to  any  such  bond.  It  is  ^an  affair  entirely  between  the  deputy 
and  his  principfil,  whether  there  shall  be  any  such  bond  at  all; 
and,  if  there  shall,  what  its  stipulations  shall  be.  I  must  see 
the  bond,  therefore,  before  I  cap  answer  your  question  safely. 

In  the  absence  of  the  bond,  I  can  only  say  that,  if  it  be  a 
bond  to  indemnify  and  save  harmless,  1  do  not  think  that 
actual  payment,  on  the  part  of  the  marshal,  isa  necessary  pre- 
liminary  to  his  right  to  proceed  against  the  sureties.  I  under- 
stand from  General  Moore's  letter  that  the  United  States  have 
obtained  a  judgment  against  him.  This  I  hold  to  be  a  suffi- 
cient  foundation  for  a  proceeding  on  such  a  bofid  against  the 
sureties  of  his  deputy.  It  has  been  decided  in  a  highly  re- 
spectable State  court,  that  the  institution  of  a  suit  merely,  and 
even  the  liability  to  a  suit,  is,  on  such  a  bond^  a  sufficient 
foundation  for  a  suit  against  those  who  have  bound  themselves 
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to  indemnify  the  plaintiff.    (Kip  vs.  Brigham^  7  Johivson's  Re- 
ports^ p.  168.) 

I  have  the  honor ^  &c., 

WM.  WIRT. 
To  the  Secretary  of  the  Treasury. 


COMPUTATION  OP  TIME  FOR  REDEMPTION. 

The  words  **  within  two  years  from  the  time  of  sale/*  used  in  the  clause  of  the 
act  of  Congress  giving  the  owners  of  lands  sold  for  the  taipes  of  1815  and 
1816  the  right  to  redeem  them  of  the  purchasers  at  the  tax  sales,  exclude  the 
day  of  sale  from  the  computation.  (See  97  Henry  VIII,  ch.  10;  9  Dyer,  186; 
Moor,  8.  C«,  40;  1  Henry  Blackstone  R.,  13;  and  Cowper,  114,  for  author- 
ities as  to  computations  of  time.) 

Office  of  th&  Attorney  General^ 

May  13, 1820. 

Sir:  The  case  presented  for  my  opinion  on  the  letter  of  8. 
Jones  is  understood  to  be  as  follows: 

On  the  21st  day  of  July,  1817,  certain  delinquent  lands,  on 
account  of  the  direct  tax  of  1815-'16,  were  sold.  On  the  2l8t 
July,  1819,  they  were  redeemed,  or  offered  to  be  redeemed; 
but  the  purchaser  at  the  collector's  sale  refuses  to  receive  the  , 
money  paid  for  the  redemption,  and  insists  on  a  title— contend- 
ingf  that  the  redemption  ought  to  have  bclen  made  on  the  day 
before,  that  is,  on  the  20th  July,  1819.  The  question  is, 
whether  the  redemption  was  made  in  proper  time. 

The  words  of  the  act  of  Congress  are:  "The  owners,  &c., 
shall  have  liberty  to  redeem  the  lands,  &e.,  toithin  two  years 
from  the  time  ofsedey  upon  payment,"  &c.  When  did  the  two 
years,  in  this  case,  expire?  To  enable  us  to  answer  ^is  ques- 
tion, it  is  necessary  to  ascertain  when  the  count  is  to  begin. 
Is  it  to  begin  on  the  day  of  the  sale,  or  on  the  day  after?  If 
on  the  day  after,  (to  wit,  the  2ed,)  it  is  clear  that  the  two  years 
did  not  expire  until  the  midnight  of  July  21, 1819,  and  conse- 
quently the  redemption  is  in  time. 

The  language  of  the  act  is,  within  two  years  from  the  time 
of  sale.  Does  not  this  vrordfrom  exclude  the  day  of  sale  from 
the  computation  ?    There  is  good  authority  for  saying  that  it 
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does.  The  statute  of  27  Henry  VII I^  ch^  10^  reqiaires  that  all 
deeds  which  shall  be  efiecttial  to  pass  land  shall  be  enrolled 
^^  within  six  months  next  after  the  date  of  the  deed,^^  In  the 
case  of  Thomas  vs.  Popham  (2  I>ycr,  186,  and  Moor  40,  S.  O.) 
it  was  decided,  under  this  statute,  that  a  deed  enrolled  on  the 
last  day  of  six  calendar  months,  excluding  the  day  of  dale  from 
the  comptitationy  was  well  enrolled. 

The  statute  of  2  Will,  and  Mar.,  stat.  I,  c.  5,  sec.  2,  author- 
izes the  sale  of  goods  distrained  for  rent,  if  the  owners  shall 
not^  within  Jive  days  after  such  distress,  replevy,  &c.  In  the 
case  of  Wallace  vs.  King  and  others,  (1  Henry  Blackstone'^ 
Rep.,  13,)  i:  was  decided  that  this  right  to  replevy  did  not  ex- 
pire  until  the  evening  of  the  6th  day,  which  excluded  the  day 
of  the  distress  from  the  calculation. 

Powell,  in  his  treatise  on  Powers,  (p.  466,)  says  that  the 
legal  import  of  the  word  from  such  a  date  has  been  considered 
as  excluding  from  the  computation  the  terminus  a  qm,  through 
a  series  of  decisions  for  four  hundred  years. 

If  this  position,  or  the  cases  cited,  be  correct,  the  21st  July, 
1817,  on  which  the  sales  were  made,  is  to  be  calculated  in  the 
computation  of  the  two  years,  and  then  the  redemption  is 
clearly  within  time. 

But  in  the  famous  case  of  Pugh  vs.  the  Duke  of  Leeds, 
(Cowp.,  714,)  it  was  decided  that  ^^from^^  may  mean  exclu^ 
sive  or  inclusive,  as  it  will  best  effectuate  the  intention  of  the 
parties.  If,  in  the  present  case,  it  may,  according  to  this  prin- 
ciple, either  include  or  exclude  the  day  of  sale,  is  there  any 
reason  for  preferring  the  one  or  the  other  mode  of  computation? 
It  is  to  be  recollected  that  this  is  a  provision  for  the  benefit  of 
tfie  person  whose  lands  have  been  sold.  Its  object  is  to  relieve 
him  from  a  forfeiture.  It  ought,  therefore,  to  be  liberally  ex- 
pounded, and  that  construction,  in  a  doubtful  case,  should  be 
preferred  which  will  effectuate  the  purpose  of  relief  intended  by 
the  act. 

Upon  the  whole,  I  am  of  opinion  that  the  redemption  was  in 
time,  and  that  the  purchaser  at  the  collector's  sale  is  not  entitled 
to  a  deed. 

WM.  WIRT. 

To  the  Secretary  of  tbe  Trbasurt. 
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INTERFERENCE  WITH  THE  JUDICIARY. 

The  Executive  will  not  interfere  with  the  judiciary  whilst  it  is  in  the  r^ular 
course  of  giving  constniction  to  the  acts  of  Congress,  by  directing^  a  noMf 
proaequi  of  a  proceeding  against  a  British  vess^  for  a  breach  of  the  navigation 
net  of  April  18, 1818,  after  the  district  court  has  condemned  her  to  forfeiture. 

Office  op  the  Attorney  <5eneral, 

Mat/  15, 1820. 

Sir  :  The  British  sloop  "  Pitt^*  has  been  condemned  by  the 
district  court  of  Delaware  as  forfeited  for  a  breach  of  oar  navi- 
gation act  of  the  18th  April,  1818,  and  the  British  claimant 
has  taken  an  appeal  to  the  circuit  court  of  that  district,  where 
the  cause  is  still  pending.  In  this  posture  of  things,  instead 
of  prosecuting  his  appeal,  he  applies  to  you  to  enter  a  nolle 
prosequi.  The  sloop  herself  was  restored  to  the  claimant  on 
the  usual  bond,  while  the  cause  was  before  the  district  court; 
so  that  her  services  to  the  claimant  are  not  at  all  fettered  by  the 
pendency  of  the  suit;  the  only  question  now  being  the  forfeiture 
of  the  bond. 

On  the  reference  which  you  have  done  me  the  honor  to  make 
to  me,  1  am  respectfully  of  the  opinion  that  it  is  not  expedient 
to  give  the  order.  The  case  is  now  before  that  department  of 
the  government  whose  approjMriate  function  it  is  to  expound  our 
laws;  and,  in  my  opinion,  it  would  be  improper,  on  the  part 
of  the  Executive,  to  step  in  for  the  purpose  of  arresting  and 
putting  an  end  to  the  prosecution,  after  a  respectable  court  of 
the  United  States  has  pronounced  it  well-founded.  If  the  decree 
which  has  been  pronounced  is  wrong,  it  will  be  reversed  either 
in  the  circuit  or  the  Supreme  Court.  A  nolle  prosequi  would 
be  a  censure  on  that  decree,  which  I  cannot  advise  the  Presi- 
dent to  pronounce.  It  is  desirable  that  the  construction  of 
our  acts  of  Congress  should  be  settled  by  the  Supreme  Court  as 
soon  as  possible;  that  is  the  tribunal  which  our  constitution 
has  appointed  to  settle  it.  The  President  ought  not,  in  my 
opinion,  to  defeat  this  object  by  stopping  a  prosecution  in  its 
Tegular  course  to  that  tribunal,  except  in  a  case  of  mtoifest 
illegality  and  oppression;  which  can  with  no  decency  be  pre- 
dicated  of  a  prosecution  that  has  been  sanctioned,  as  this  has 
been;  by  the  sentence  of  a  district  court. 
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If  the  document  submitted  to  me  be  the  whole  record  in  the 
case,  1  would  further  advise  either  that  a  new  prosecution  be 
instituted^  (if  practicable,)  or  that  leave  be«sked  to  amend  the 
libel  by  a  new  count  on  the  act  of  the  3d  March,.  1817,  within 
the  first  section  of  which  the  facts,  as  they  appear  on  this  docu- 
ment, very  clearly  bring  the  case  of  the  <*  Pitt,"  As  it  seems  to 
me. 

I  have  the  honor,  &c.,  &c.y  6cc., 

WM.  WIRT. 

To  the  President  op  the  United  States, 


EFFECT  OF  RELEASE  OF  SURETY. 

At  common  lav,  the  release  of  one  obligor  is  a  release  of  till  the  rest;  and  al* 
though  the  acts  of  Congress  may  save  the  sureties  of  an  insolvent  debtor  to 
the  United  States,  the  question  is  doubtful. 

Office  op  the  Attorney  General, 

May  20,  1820. 

Sir:  The  question  which  arises  in  the  case  of  Mr.  Dundas^ 
is,  whether  the  discharge  of  the  principal,  who  is  in  execution, 
will  not  discharge  his  sureties  on  a  duty  bond? 

At  common  law,  the  release  of  one  obh'gor  is  a  release  of  all 
the  rest;  and,  according  to  this  principle,  the  discharge  of  Dun- 
das  will  discharge  his  Sureties,  unless  this  effect  be  prevented 
by  that  provision  in  the  act  of  the  3d  March,  1817,  which  gives 
the  President  the  power  of  discharging  an  insolvent  debtor^ 
and  which  declares  that,  notwithstanding  such  discharge,  ''the 
judgment  shall  remain  good  and  sufficient  in  law,*  and  may  be 
satisfied  out  of  any  estate  which  may  then,  or  at  any  time  after- 
wards, belong  to  the  debtor."  I  can  find  no  judicial  exposi- 
tion of  the  effect  of  this  provision  on  the  liability  of  a  surety , 
under  a  discharge  by  the  President.  But  the  same  provision 
precisely  is  annexed  to  the  power  of  discharge  given  to  the 
Secretary  of  the  Treasury  by  the  act  of  the  6th  June,  lT98j 
and  I  find  one  case  (and  one  only)  in  whieh  the  question  was 
raised  under  a  discharge  given  by  the  Secretary  of  the  Treas* 
ury.  This  was  the  case  of  Hunt^  plaintiff  in  error,  against  the 
United  States^  and  reported  1  Gallison^  page  32.   The  case  was 
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before  the  circuit  court  of  the  United  States  for  the  first  circuit, 
and  Judge  Story  decided  that  such  a  discharge  did  not  operate 
as  a  release  of  the  surety.  But,  in  concluding  this  opinioni 
he  says:  '^I  have  come  to  this  result  not  without  some  hesi- 
tation ;  and  it  was  certainly  a  perilous  proceeding  to  discharge 
the  principal  debtor  without  the  assent  of  his  surety.  I  give 
no  opinion  how  the  law  would  have  been  if  it  had  appeared  that, 
upon  the  discharge,  the  United  States  had  taken  any  security, 
pursuant  to  the  act  of  the  6th  June,  1798."  Now,  in  the  case 
of  Dundas,  it  is  proposed  to  take  a  security  upon  the  discharge, 
which  will  make  it  the  case  in  which  Judge  Story  says  he  will 
not  pronounce  how  the  law  would  be;  thereby  implying  that  it 
would  be  still  more  doubtful  than  the  case  before  him.  My 
own  opinion,  however,  is,  that  your  discharge  of  Dundas  would 
not  discharge  his  sureties;  yet,  in  the  language  of  Judge  Story, 
^^  I  have  come  to  this  result  not  without  some  hesitation."  In 
truth,  not  without  so  much  hesitation  that  I  should  not  be  sur- 
prised if  it  should  be  otherwise  determined  by  the  Supreme 
Court.  That  the  sureties  are  determined  to  make  the  ques- 
tion, is  manifest  from  their  refusal  to  assent  to  the  discharge — 
calculating,  no  doubt,  that  you  have  come  to  the  determina- 
tion to  discharge  Dundas,  even  without  their  consent;  and  that 
you  will  thereby  give  them  a  chance  of  escape^  which  they  do 
not  possess  at  present. 

The  peculiar  situation  in  which  Mr.  Dundas  is  placed — ^he 
a  prisoner  in  Baltimore,  and  his  mother  in  Alexandria,  begging 
on  her  death-bed  to  be  permitted  to  see  him — is  certainly  cal- 
culated to  make  a  strong  appeal  to  your  sympathy;  but  it  is  for 
you  only  to  decide  how  far  this  consideration  should  lead  yon 
to  put  in  jeopardy  any  portion  of  the  revenue  of  the  United 
States. 

I  have  the  honor,  &c.,  &c., 

WM.  WIRT. 
To  the  President  op  the  United  States. 


THE  PRESIDENT  AND  THE  METROPOUS. 

It  is  the  duty  of  the  President  to  exercise  a  general  supervision  over  the  subjeet 
of  the  appropriation  of  the  public  grounds  in  the  city  of  Washington;  and  ss 
the  right  to  occupy  and  improye  any  of  thess  grounds  d€|>eiids  upon  whethtr 
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tht  improvements  are  f6r  pablic  purposes,  so  the  pou*^er  of  the  Presidierit  to 
SBsetit  to  .improvenienfa  depends  vpum  whether  they  are  for  public  purposes^ 
and  are  usefuL 

^he  resolution  of  the  corporation  of  the  city  of  Washington,  proposing  to  im- 
prove a  part  of  the  Judiciary  Sqfnare  by  erecting  thereon  a  city  hall,  is  to  ap* 
propriate  the  ]:mblic  grounds  for  both  a  public  and  a  ustfml  porpose,  and  may 
be  approved  by  tl^e  President;  provided,  that  the  quantity  of  grouod  requiltd 
neither  exceeds  nor  falls  short  of  the  purpose, 

^e  assent  of  lh«  President  to  acts,  of  the  corporation  of  "Washingtott  should 
be  expressed  in  the  same  manner  as  his  assent  is  expressed  to  acts'of  Congress^ 

,   Offiqe  OP  THE  Attorney  GjSNfiRAL, 

Maff  29, 1820. 

Sir:  I  hav6,  in  conformity  with  your  request,  examined  the 
8ol]gect  submiUdd  to  mo  to^^day,  add  have  now  the  honor  to 
express  my  opinion  on  the  two  questions:  Istj  of  your  *^  powers 
and  duties"  in  relation  to  the  resolutions  presented  for  yotir  ap- 
probation by  the  corporation  of  Washington ;  and,  2d,  the  man- 
lier of  expressing  that  approbation; 

By  the  former,  as  well  as  the  present  charter  of  the  city,  the 
corporation  is  aut«horized  "  to  occupy  and  improve,  fot  public 
purposes,  by  and  with  the  consetlt  of  the  President  of  the 
United  States,  any  part  of  the  public  and  open  spaces  and 
aqnares  in  said  dty,  not  interfering  with  private  rights.'*  The 
limitation  on  the  right  to  occupy  and  improve  being  that  it  shs31 
he  fat  public  purposesy  the  President  has  no  power  to  assent  to 
ttiy  proposition  which  devotes  the  property  to  any  other  than  a 
ptMio pttrpase.  And,  again,  although  the  purpose  be  a  public 
one^  yet  I  humbly  conceive  that  it  is  net  the  duiy  of  the  Presi- 
dent t6  approve,  nnless  the  purpose  be  also  a  useftd  one ;  for 
it  woutd  be  easy  to  put  examples  of  institutions  which  might 
be  paWic,  and  yet  not  usefuL  Finally,  the  proposition  might  be 
to  appropriate  more  or  less  ground  than  the  purpose  required: 
the,  check  on  this  is,  the^pprob^tion  of  the  Pl^esident. 

The  firist  cesolution  of  the  corporation  proposes  to  occupy 
and  improve  a  desigtiated  part  of  the  Judiciary  Square,  by  the 
erection  of  a  city  halL  This  is  both  a  public  and  a  useful 
purpose;  and  the  case,  I  think,  is  a  proper  one  for  the  appro* 
bationof  the  President,  provided  that  the  quantity  of  ground 
required  do  not  exceed  or  iail'^hort  of  the  purpose;  which  it 
does  not  belong  td  sde  to  decide.  I  will  barely  taike  the  liberty 
24 
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to  suggest^  for  the  President's  consideration,  whether,  id  the 
establishment  of  a  great  and  permanent  improvement  like  that 
of  a  city  hall  ibr  the  metropolis  of  the  Union,  its  nitimate  gran- 
deur (and  not  its  present  state  merely)  should  not  enter  into 
the  calculation.  The  particular  years  in  which  these  improve^ 
ments  are  erected,  will  probabfy  be  recorded  on  the  building 
by  the  architect  himself;  and  the  scale  of  the  appropriation, 
as  well  as  the  style  of  the  building,  wiQ  become  histoxicfid  mon- 
uments of  the  spirit  and  taste  of  the  age.  The  city  itself  is  on 
a  noble  scale;  should  we  betray  a  premature  degeneracy  of  our 
mode  of  filling  it  up  ? 

The  next  resolution  proposes  to  occupy  and  improve  that 
part  of  the  public  reservation  south  of  the  canal,  a^d  north  of 
the  mail,  which  was  designated  on  the  plan  of  the  city,  pub- 
lished under  the  direction  of  the  then.commiissioners,  in  1793, 
as  a  site  for  the  theatre,  for  that,  ^*  and oiher pubUc purposes,*^ 

The  last  part  of  this  resolution  is  too  vague— -'^  other  public 
purposes.''  The  purpose  should  be  specified,  that  the  Presi- 
dent may  be  enabled  to  exercise  the  legal  check  with  safety. 
As  the  resolution  now  stands,  I  cannot  advise  an  appfobation 
of  it. 

As  to  the  erection  of  a  theatre:  1  am  informed,  by  the  mayor 
of  the  city,  who  handed  me  your  communication,  that  the  ob- 
ject  of  the  resolution  is  that  the  house,  when  built,  shall  belong 
to  the  piiblic,  and  becotiie  a  source  of  public  revenue  by  its 
rent.  It  appears,  also,  that  the  original  plan  for  the  city  of 
Washington  (then  existing  only  in  prospect)  was  published  so 
&r  back  as  1792,  which  exhibited,  among  other  things,  the  pres- 
ent contemplated  position  for  a  theatre;  that  the  greater  part, 
if  not  the  whole  of  the  city  property,  has  been  sold  on  the  fiuA 
of  this  plan;  comprehending  the  whole  scheme  of  its  streets, 
squares,  lots,  public  places,  and  the  projected  purposes  of  those 
public  places;  and  that  the  successive  Presidents  have  acted, 
.  unifomily,  on  the  figlth  of  this  published  plan.  I  find,  also, 
that  the  plan  of  the  city  has  been,  impliedly,  ratified  by  Con- 
gress in  several  acts,  and,  among  others,  by  the  present  act  of 
incorporation,  in  the  references  made  by  it  to  the  open  squares 
and  places  indicated  by  the  plan.  It  is  suggested,  too,  (and 
justly,  I  think,)  as  a  pvidic purpose,  to  have  the  theatre  removed 
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from  the  danger  of  communicating  fire  (an  occurrence  of  late 
so  frequent)  to  the  buildings  belonging  to  individuals^  on 
grounds  Originally  purchased  on  the  faith  of  the  plan,  which 
promised  such  a  security.  Whatever  might  have  been  my 
opinion  on  the  question,  whether  th^  erection  of  a  theatre  came 
within  the  power  to  occupy  and  improve  these  grounds  for 
public  purposes,  the  facts  to  which  I  have  adverted  leave  no 
doubt  with  me  that  the  President  may,  with  propriety,  approve 
the  second  resolution  so  far  as  a  specific  purpose — the  erection 
of  a  theatre — is  expressed. 

It  may  net  be  out  of  place  to  observe,  that,  in  the  projection 
of  a  city  like  this,  it  was  natural  to  anticipate  that  a  theatre 
would,  at  some  day  or  other,  be  built.  A  city  like  this  without 
a  theatre,  would  have  formed  an  exception  firom  the  civilized 
world.  The  people  will  have  amusements  of  some  sort;  and 
a  theatre  I  believe  is  one  of  the  most  innocent  and  elegant  that 
can  be  found,  adapted  to  tastes  of  all  sorts.  Hence  it  Was, 
probably,  that  in  projecting  the  plan  of  this  city,  a  site  was 
selected  for  a  theatre— and  judicioudy  selected,  too,  I  humbly 
think;  but  whether  so  or  not,  this  site,  it  seems,  was  published 
to  the  world  as  constituting  part  of  the  permanent  plan  of  the 
city,  and,  in  aH  probability,  atforded  an  inducement  to  pur* 
chasers,  either  from  its  ccmtiguity,  its  remoteness,  or  the  secu- 
rity which  its  position  promised  to  private  dwellings.  I  con- 
sider sales  made  under  the  public  exhibition  of  this  plan,  as 
amounting  to  a  contract  between  the  public  and  the  individual 
purchasers,  from  which  it  would  be  unwarrantable  to  depart. 

You  will  observe  that  the  correctness  of  this  reasoning  de- 
pends on  thecoitectness  of  the  suppositibn  that  the  plan  of  the 
city,  which  has  been  exhibited  to  me  by  the  mayor,  who 
handed  me  your  communication,  is  a  true  copy  of  the  original 
plan,  so  far  as  the  site  for  a  theatre  is  concerned,  as  it  is  certi- 
fied by  Doctor  Thornton  to  be. 

2.  As  to  the  manner  in  which  the  President  should  express 
his  assent  to  an  act  of  the  corporation,  I  observe  that  the  prae« 
tice  has  been  to  do  it  precisely  in  tlie  form  in  which  the  Presi- 
dent approves  an  act  of  Congress. 

I  Iiave  the  honor,  &c.,  <fcc., 

WM-  WIRT. 

To  the  Prebioeitt  op  the  United  States. 
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LIGHT-HOUSE  AT  THE  MOUTH  OP  THE  MISSISSIPPI, 

.  The  contractor  to  build  a  ligfat-^iouse  at  the  month  of  the  Misaisnppi  i»  not  aa- 
Bwerable  for  the  faiHire  of  the  foundation  unless  the  choice  of  the  same  were 
left  to  himself. 

Office  of  the  Attorney  Gener^l^ 

June  6,  1820. 

Sir:  If  the  undertaker  to  build  a  light-house  at  the  mouth 
of  the  Mississippi  had  contracted  lo  build  a  house  of  particular 
dimensions^  tfie  choice  of  the  foundation  being  left  to  htmsel^, 
be  would  have  been  bound  to  have  made  a  sufficient  founda* 
tion  to  support  the  buildings  and  would  hare  been  answerable 
in  damages  if  it  had  failed.  But,  inasmuch  as  in  the  contract 
with  Winslow  Lewis  the  United  States  specify  the  particular 
foundation  which  they  will  have,  I  am  of  the  opinion  that^  if 
the  contractor  complied  faithfully  with  this  specification  in  lay- 
ing the  foundation^  he  is  not  answerable  for  its  failure.  In 
this  case^  if  either  party  is  to  be  considered  the  insure  of  the 
foundation 9  it  is  the  party  who  made  the  selection — to  wit,  the 
United  States;  and  the  undertaker  would,  I  think,  in  a  soil 
against  him,  be  permitted  to  retain  so  much  of  the  advance  as 
would  cover  the  cost  of  the  materials  and  liibor  furnished. by 
him  to.wards  the  work,  so  far  as  it  went.  .    . 

If,  on  the  contrary,  the  foundation  was  not  that  for  which 
.  the  United  States  stipulated,  then  the  undertaker  is  answer- 
able on  his  bond,  and  would  be  forced  not  merely  to  refuted 
the  advance  which  be  has  received,  but  to  answer  in  damages 
for  the  breach  of  his  imdertaking. 

I  have  the  honor^  &c.,  &c.,  &c.^ 

WM.  WIRT. 

To  the  Secretary  of  the  Treasury. 


the  new  MADRID  CERTIFICATES. 

When  a  New  Madrid  certificate  calls  for  a  quantity  of  land  greater  than  160 
acres  and  less  than  640r  and  it  becomes  necessary  to  subdivide  a  quarter  tec- 
tion,  it  should  only  be  done  by  making  the  subdividing  line  pamU«l  aad  co- 
extensive  with  the  line  of  the  contiguous  quarter. 

May  be  located  on  a  fractional  section,  or  part  of  it,  but  not  so' as  to  appropriate 
all  of  the  local  advantages  to  the  injury  of  the  public.    ' 
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Locationa  made  in  a  square,  preTious  to  the  sectionai  lines  beings  ran,  &c.,  are 
inadmissible,  as  the  safe  is  unfuithoria^ed  until  the  sectional  lines  are  ran. 

Holders  may  .take  less  than  160  acres,  provided  they  can  find  such  a  tract  liable 
tosale. 

Office  op  thb  Attoenrt  General, 

June  19,  1820. 

Sir;  Major  Benry's  letter  of  the  17th  instant^  which  you 
have  done  me  the  hoaor  te  submit  for  my  opinion,  proposes 
that  patents  may  iasue  «inder  the  act  of  Congress  of  the  17th 
February,  1815,  "  fcr  the  relief  of  the  inhabitante  of  the  late 
county  of  New  Madrid,  in  the  Missouri  Territory,  who  suffered 
by  earthquakes^"  in  four  classes  of  cases,  whixsh  I  shall  coat 
aider  in  the  order  presented  by  him: 

1.  ^'  That  patents  may  issue  upon  locations  made  upon  cer- 
tificates for  moie  Ihan  160  acres  and  less  than  640,  where  the 
locater  takes  one  or  more  quarts  sections,  and  so  much  of  an 
adjoining  one  as  wilt  make  the  quantity." 

in  the  communication  which  I  had  the  honor  to  make  te 
you  on  the  Utli  of  the  last  month,  I  expressed  the  opinion  that 
it  was  not  the  intention  of  Congress^  in  this  act  of  charity  to 
the  JMew  Madrid  sufferers,  to  permit  them,  by  their  locations, 
to  break  in  upon  the  plan  of  sections  and  their  subdivisions 
which  had  been  adopted  for  the  saie  of  these  territories;  and 
I  inferred  this  from  the  circumstances,  that  where  a  sufferer 
had  loet  less  than  a  quarter  section,  he  was  still  permitted  to 
locate  that  quantity;  and  where  he  had  lost  more  than  a  whole 
section,  he  was  reduced,  in  his  right  of  location,  to  one  entire 
section;  both  which  regulations  are  deparmres  from  the  gen< 
eral  and  avowed  object  of  the  law,  (which  was  to  give  them 
the  exact  quantity  they  had  lost;)  and  for  the  adoption  of  which 
the  manifest  reason  was^  to  preserve  the  entire  system  as  iar  as 
it  could  be  preserved.  I  am  still  of  this  opinion.  These  two 
cases,  however,  of  the  sufferer  who  had  lost  less  than  a  quarter 
^eUioH^  or  mor^  than  a  whole  seciion\  (the  only  two  cases  in 
which  Congress  lias  given  an  explicit  direction,)  will  not  fur- 
nish aa  answer  to  the  case  proposed  by  Major  Berry,  which  is 
that  of  a  sufferer  who  has  lost  mare  than  a  quartor  seciion,  and 
less  than  a  w/ude  one;  and  yet  a  quantity  not  coinciding  with 
any  subdivision  of  the  section.    In  this  case,  the  only  guide 
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given  us  by  the  act  is,  that  the  perty  shall  have  the  like  qnan- 
tity  of  laqd  with  that  which  he  has  lost^  and  if  to  give  him 
this  like  quantity  it  becomes  necessary  to  subdivide  a  quarter 
section^  I  do  not  perceive  that  it  can  be  avoided  consistently 
with  the  avowed  object  of  the  law.  In  making  this  subdivis- 
ion, however,  the  policy  of  the  law  should  be  so  far  respected 
as  not  to  change  the  rectangular  and  quadrilateral  form  of  the 
residue  of  the  quarter  section;  which  can  be  effected  only  by^ 
making  the  subdividing  line  parallel  and  co-extensive  with  the 
line  of  the  contiguous  quarter  section  which  forms  a  part  of  his 
location.  Suppose,  for  example,  the  party  be  entitled  to  20O 
acres:  he  will  take  one  quarter  section — 160  acres;  and  from 
either  of  the  adjoining  quarter  sections  of  the  s^me  section  he 
will  take  40  acres,  to  be  cut  off  from  it  by  a  line  parallel  and 
co-extensive  with  the  line  of  the  quarter  section  which  he  has 
previously  chosen.  By  tliis  means  he  will  get  the  exact  quan- 
tity to  which  he  is  entitled,  which  meets  the  express  object  of 
the  law;  and  he  will  get  it  in  the  form  which  interferes  the 
least  with  the  admirable  system  of  our  territorial  surveys, 
which  so  far  respects  the  manifest  wish  of  Congress  apparent 
on  the  face  of  the  act.  No  other  method  occurs  which  so  well 
attains  both  these  purposes.  I  J^oceed  to  consider  Major 
Berry's  second  proposition. 

2.  <<  That  a  location  may  be  made  to  take  so  much  of  a  frac^ 
tional  section  or  sections  as  will  make  the  quantity,  where  the 
sections  are  made  so  by  the  river  or  private  claims.^' 

The  act  authorizes  the  sufferers  to  locate  the  like  quantity 
of  land  on  ^^any  of  the  public  lands  of  the  said  Territory,  the 
tale  of  which  is  authorized  by  law^  The  sale  of  fractional 
sections  being  authorized  by  law,  they  are,  consequently,  open 
to  the  location  of  the  sufferers:  this,  as  a  getieral  position^ 
appears  to  me  unavoidable  under  the  language  of  this  law. 
If  a  quarter  section  and  a  fractional  section  together  will  make 
the  quantity  to  which  the  party  is  entitled,  I  do  no^  pereeiVe 
that  it  can  be  refused  to  him;  or  if  a  fractional  section  alone 
will  make  the  quantity,  I  should  think  him  entitled  to  it,  as 
the  law  now  stands;  but  if  there  be  any  local  advantage  at^ 
tached  to  such  fractional  section  (e,g.,  if  one  side  of  it  be 
washed  by  a  river,)  he  ought  not  to  be  permitted  so  to  decide 
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it  US  to  monopolize  the  whole  of  ftiis  advaotage  to  himself,  but 
to  apportion  it  equally  between  the  part  which  he  takes  and 
that  which  he  leaves.  So,  if  the  quantity  to  which  he  is  en* 
titled  under  the  law  would  require  sereml  fractional  sections  to 
make  the  complement,  bounded  by  a  river,  or  any  other  local 
advantage,  the  party  should  not  be  permitted  to  string  his  loca* 
tions  along  the  shore,  so  as  to  pass  from  one  range  of  sections* 
into  another,  and  thereby  to  engross  the  shore  to  himself;  lor 
this  would  be  to  abuse  the  charity  of  the  law,  to  the  public 
detriment.  It  is  dangerous  to  give  a  general  answer  to  a  gene- 
ral mid  abstract  question  like  this;  for  that  which  is  true  in 
the  general,  often  becomes  erroneous  and  unjust  in  its  applica- 
tion to  particular  cases.  It  is  better  to  put  the  specific  case^ 
and,  if  necessary,  to  accompany  it  by  a  diagram. 

3.  ^'  That  locations  made  in  a  square  j/reviaus  to  the  sectiotval 
lines  being  ruriy  &c.,  &c.,  d&c,  shall  be  patented." 

This  is  wholly  inadmissible.  The  authority  given  is  to  make 
these  locations  on  any  of  the  public  lands  of  the  Territory  the 
sale  of  which  is  authorized  by  law.  But  the  sale  is  not  author- 
ized by  law  until  the  sectional  lines  are  run;  and,  consequently, 
all  locations  previously  made  by  those  sufferers  are  unauthor- 
ized. The  circumstance  of  their  being  located  in  a  square,  is 
perfectl/  immaterial  to  the  policy  of  the  law;  for,  although  in  a 
square,  they  may  not,  and  most  probably  will  not,  quadrate 
with  the  sectional  lines  of  the  general  survey,  since  squares 
may  lie  to  any  and  to  every  point  of  the  compass — no  two  con- 
tiguous  squares  quadrating  together;  whereas  the  sectional 
scheme  calls  for  parallel  lines  throughout  the  whole  Territory. 

4.  '<And,  lastly,  that  where  a  location  shall  be  made  upon  a 
certificate  issued  in  lieu  of  a  town  lot,  certifying  that  the  claim* 
ant  may  locate  any  quantity  not  exceeding  160  acres,  and  the 
claimant  shall,  at  his  option,  locate  a  piece  of  land  bounded  by 
other  claims,  so  that  the  whole  quantity  cannot  be  had,  a 
patent  shall  issue  for  the  location." 

As  a  general  proposition,  this,  I  think,  is  to  be  answered 
affirmatively;  though  a  diagram  in  the  particular  case  might 
change  my  opinion.  The  law  does  not  say  that  the  party  who 
has  lost  less  than  160  acres  shall  locate  thcU  precise  quantUif; 
but  that  he  is  authorized  to  locate  and  obtcnn  any  quantity  of 
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land  not  exceeding  160  ocfe^.  He  may^  consequently,  if  h» 
chooses,  take  less  than  160  acres,  if  he  ean  find  a  less  quantity 
together  coming  within  the  description  of  public  lands,  the  sale 
of  which  is  authorized  by  law. 

The  law  is  imperfect,  and  requires  amendment.  The  opin- 
ions which  I  have  expressed  appear  to  me  to  correspond  witb 
the  intention  of  Congress,  so  fajr  as  that  intention  is  discover- 
able on  the  face  of  this  act^  yet  the  case  is  far  from  being  on& 
of  absolute  certainty. 

1  hare  the  honor,  &c.,  d^c,  d&c., 

WM.  WIRT. 

To  the  Seoretary  of  the  Treasury. 


RIGHTS  OF  DEPENIUNT8  IN  PATENT  SUITS. 

4  defendant,  when  sued  by  a  patentee  for  an  alleged  violatuMi  of  bia  patent- 
r%ht,  hai  a  right  to  a  copy  of  the  specification!  for  use  on  the  trial ,  in  order  u^ 
enable  him  to  show,  if  he  can, that  the  specification  does  not  contain  tlie  whole 
truth  relatire  to  the  discovery,  or  that  it  contains  more  than  is  necessary  U> 
the  effeot  desired;  and,  as  the  law  gives  this  privilege,  it  by  implication  give» 
the  riglu  of  using  the  specification  openly  and  publicly  in  court. 

The  established  forms  of  jury  trials,  in  other  cases,  cannot  be  departed  from  in 
patent  cases,  even  though  patentees  may  desire  secrecy.  Jfolumut  Ug€sm»' 
laH,r<e. 

Offioe  of  the  Attorney  General, 

June  20, 1820. 

Sik:  During  my  late  absence  in  Richmond,  a  cominunication 
vas  left  at  this  office  from  your  depajtment,  covering  a  letter 
from  Mr.  IngersoU,  of  Philadelphia,  to  you,  and  an  answer 
thereto  from  Dr.  Thornton,  the  -superintendent  of  the  Patent 
Office,  endorsed  on  the  envelope  ^^A  patent  case  for  the  con* 
sideration  and  opinion  of  the  Attorney  Genera);''  from  which 
I  infer  that  my  opinion  is  desired  only  on  the  paiticular  case 
which  has  arisen. 

The  case  I  understand  to  be  this:  A  defendant,  sued  by  a 
patentee  for  an  alleged  violation  of  his  patent-right,  has  obtained, 
through  his  counsel,  a  copy  of  the  specification  filed  by  the 
patentee  in  the  Patent  Office,  as  a  document  material  to  his 
defence;  but  the  copy  is  accompanied  by  a  request  tliat  it  may 
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A  '  ■       ' 

be  used  ouly  £>r  leg^l  and  neeeasary  purposes,  lest  the  secret 
of  the  discovery  &hould  become  public,  and  the  patentee  should 
thereby  lose  the  be&efit  of  bis  exclusive  right,  The  counsel 
replies  that  the  paper,  having  been  procured  for  tbe  defence 
of  his  client^  must  of  necessity  be  shown  to  that  client;  and 
that,  being  an  official  exemplification  of  a  public  document,  he 
cannot  consent  to  hold  it  under  any  restriction  or  injunction  of 
secrecy  whatever.  To  this  disclosure  of  the  paper  to  the  de- 
fendant, the  superintendent  of  the  Patent  Office  is  understood 
to  object;  and,  if  the  paper  is  to  go  before  the  jury,  he  requires 
that  it  shall  pass  through  the  hands  of  the  court  only;  that  the 
jury  shall  have  a  special  oath  of  secrecy  administered  to  them; 
and^  as  necessary  to  this  concealment,  I  presume  it  is  intended 
that  there  shall  be  no  open  discussion  at  the  bar  on  the  specific 
cation,  but  that  the  whole  trial  shall  be  in  secret. 

However  desirable  it  might  be,  in  the  class  of  cases  to  which 
the  superintendent  alludes,  (those  in  which  the  benefit  of  the 
discovery  might  be  used  in  secret,)  that  the  law  were  thus,  I 
have  only  to  say  that  the  law  is  not  so  written.  The  6th  sec- 
tion of  the  act  of  1793  permits  the  defendant  to  protect  himself 
by  proving,  inter  (ilia,  that  the  specification  filed  by  the  plaintiff 
in  the  Patent  Office  does  not  contain  the  whole  truth  relative 
to  his  discovery,  or  that  it  contains  more  than  was  necessary 
to  produce  the  desired  effect,  &c.,  &c.  How  can  he  avail  him- 
self of  this  privilege,  but  by  calling  for  a  copy  of  the  specifica- 
tion, so  as  to  enable  him  to  collect, and  bring  his  proofs  to 
bear  on  it?  When  the  law  gives  a  privilege,  it  gives,  by  un- 
avoidable implication,  all  the  means  of  using  it.  Every  de- 
fendant, therefore,  to  an  action  charging  him  with  the  violation 
of  a  patent-right,  has  a  right,  as  soon  as  he  is  made  a  defend- 
ant, to  call  for  a  copy  of  the  plaintiff's  specification;  and  the 
auperintendent  of  the  Patent  Office  is  bound  to  furnish  it  on 
payment  of  the  fees  prescribed  by  the  11th  section  of  the  law; 
and  the  .defendant  has.  the  same  right  to  use  the  specification 
on  the  trial — ^and  to  use  it  in  the  same  way,  too,  as  any  other 
piece  of  evidence  whatever;  that  is,  not  merely  to  exhibit  it, 
but  to  illustrate  by  argument  the  Qurpose  for  which  he  intro- 
duces it. 

As  to  changing  tbe  established  forms  of  jury  trials,  in  patent 
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cases,  by  clearing  the  court-house  of  the  suitors,  shutting  the 
doors,  silencing  the  counsel,  and  swearing  the  jury  to  secrecy, 
it  is  only  necessary  to  say  that,  if  it  were  proposed,  the  answer 
from  the  bench  would  be,  ^^Nolumus  leges  miUari.** 

I  have  the  honor  to  be,  sir,  most  respectfully,  your  obedient 
servant, 

WM,  WIRT- 

To  the  Secretaby  of  State. 


EXECUTION  OP  A  CONSULAR  BOND. 

Attestation  is  not  essentia]  to  the  validity  of  a  consular  bond. 

Office  of  the  Attorney  General, 

June  30,  1820. 
Sir:  I  know  not  by  what  accident  your  communication  en- 
closing Mr.  Strong's  bond  of  office  has  been  misplaced,  so  as 
never  to  have  been  brought  to  my  notice  till  this.  time.  I  regret 
the  accident,  although  it  can  have  produced  no  public  incon- 
venience. 

It  is  not  essential  to  the  validity  of  a  consular  bond  that  it 
should  be  attested.  The  plea  of  non  eat  factum  would,  in 
such  a  case,  be  sufficiently  met  by  proof  of  the  handwriting. 
The  acknowledgment  of  it  before  Mr.  Jay  would  constitute 
him  a  sufficient  witness,  even  if  his  official  certificate  should 
be  decided  to  be  insufficient.  The  bond  is  herewith  returned. 
I  have  the  honor,  dtc,  &c.,  dc^c, 

WM.  WIRT. 
To  the  Secretary  of  State. 


REDEMPTIONS  OF  LANDS  SOLD  FOR  TAXES. 

Minora  have  the  right  to  redeem  their  lands  sold  for  taxes  at  an^  time  within 
two  years  from  the  removal  of  the  disability,  by  payment  of  the  purchase 
money,  with  ten  per  cent,  thereon,  and  compensation  for  improvements, 
whether  deeds  have  been  given  to  the  purchasers  or  not;  for  no  deed  is  valid 
unless  given  in  pursuance  of  law,  and  the  law  does  not  authorize'the  giving 
of  a  deed  until  the  time  of  redemption  shall  have  expired. 

Office  op  the  Attorney  General, 

My  3, 1820. 

Sir:  I  have  examined  the  subject  of  Mr.  Storer's  letter  of 
the  17th  ultimo,  and  cannot  perceive  that  there  is  any  dlffi- 
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cully  in  the  case.  The  act  of  Congress  of  the  22d  July,  (sec* 
tion  25,)  and  the  act  of  the  9th  January,  1816,  (section  30,) 
expressly  reserve  to  minors  the  right  of  redeeming  their  lands 
sold  for  taxes,  at  any  time  within  two  years  after  the  removal 
of  their  disability;  and  they  detail  the  mode  ofv effecting  the 
redemption,  with  a  clearness  which  requires  no  commentary. 

Mr.  Storer  asks  how  the  clerk  can  have  any  knowledge  of 
the  taxes,  as  none  of  the  papers  will  be  filed  with  him,  but 
remain  with  the  collector.  How  is  this?  The  sections  which 
1  have  menfioned  require  the  collector,  in  the  most  express 
terms,  "  to  deposite  with  the  clerks  of  the  district  courts  of  the 
United  States  in  the  respective  States,  and  within  which  district 
the  property  lies,  correct  lists  of  the  tracts  of  land,  or  other  real 
property,  sold  by  virtue  of  this  act  for  non-payment  of  taxes, 
together  with  the  names  of  the  owners,  or  presumed  owners, 
of  the  purchasers  of  the  same  at  the  public  sales  aforesaid,  and 
of  the  amount  paid  by  such  purchasers  for  the  same."  And 
the  redemption  is  effected  by  the  payment  to  the  clerk  oi  the 
amount  which  had  been  paid  by  the  purchasers,  with  ten  per 
cent,  thereon,  and  a  compensation  for  all  improvements  which 
had  been  made  in  the  mean  time  by  such  purchaser,  and  which 
are  to  be  valued  in  a  manner  pointed  out  by  the  act.  If  the 
collectors,  therefore,  have  done  their  duty,  by  depositing  with 
the  clerk  the  information  required  by  those  acts,  the  clerk  will 
know  everything  which  it  is  necessary  for  him  to  know,  in 
order  to  the  exercise  of  the  powers  confided  to  him  by  those 
acts,  and  if  the  collectors  have  not  already  given  him  this  in- 
formation, they  ought  to  do  it  yet.  No  time  having  been  pre- 
scribed  within  which  it  is  to  be  done,  it  will  avail  now,  I  pre- 
sume, being  considered  as  being  done. 

With  respect  to  the  circumstance  that  deeds  have,  in  some 
instances,  been  actually  made  to  the  purchasers,  under  an  assu- 
rance that  the  lands  belonged  to  minors,  I  cannot  think  that 
this  produces  any  serious  difficulty.  The  law  being  the  only 
authority  to  the  officers  to  make  ^e  deed,  no  deed  can  be  of 
any  avail,  either  at  law  or  in  equity,  which  is  not  made  in  strict 
conformity  with  the  law.  Now  these  liiws  both  expressly  direct 
that  no  deed  shall  be  given  in  pursuance  of  such  sale,  until 
the  time  of  redemption  shaUhave  expired.    I  consider  them  as 
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perfectly  iuvalid  as  if  they  b^  been  given  at  the  moment  of  tbe 
sale, 

Mr.  Storer's  statement  is  so  short  and  imperfect  that  I  may 
have  misapprehended  it    If  you  find  that  I  have  done  so,  I 
shall  be  glad  to  reconsider  the  subject^  on  an  explanatory  state- 
ment.   The  letter  of  the  collector  is  returned. 
I  have  the  honor,  &^.,  &c., 

WM.  WIRT. 
To  the  Secbetaet  of  the  Treasury. 


POWER  OP  THE  SECRETARY  OF  THE  NAVY  OVER  THE  MARINE 

CORPS. 

The  Secretary  of  the  Nary  is  the  organ  through  which  the  President  of  the 
United  States,  who  is  commander-in-chief,  makes  known  his  will  to  the  navy. 
The  orders  issued  by  him  being,  in  contemplation  of  law,  the  orders  of  the 
President,  and  tlie  marine  corps  belonging  to  the  naval  establishment,  it  foN 
lows  that  the  Secretary  may  suspend,  modify,  or  rescind  any  order  issued  by 
the  lieutenant-colonel  or  any  subordinate  officer  of  tlie  marine  corps,  except 
where  a  direct. authority  has  been  given  by  Congress  to  an  officer  to  perform 
any  particular  function. 

And  whether  the  marine  corps  shall  be  doing  service  on  ship-board  or  on  shore, 
the  President's  orders  may  properly  pass  through  the  Secretary  of  the  Navy 
to  it,  except  where  the  corps  shall  have  been  incorporated  with  the  army  for  a 
given  service  on  land. 

Office  of  the  Attorney  General, 

July  6y  1820. 

Sir:  I  have  the  honor  to  acknowledge  your  letter,  submit- 
ting for  my  opinion  the  following  questions: 

<<  What  authority  has  the  Secretary  of  the  Navy  over  tbe 
marine  corps?  Can  lie  suspend,  modify,  or  rescind  an  order 
given  by  the  lieutenant  colonel?" 

<^  U  there  any  distinction  in  the  Secretary's  power  over  such 
orders;  whether  they  relate  to  duties  on  ship-board  or  oa 
shore?" 

By  the  constitution,  the  President  is  made  the  commander- 
in-chief  of  the  army  and  navy  of  the  United  States.  The  De- 
partments of  War  and  of  the  Navy  are  the  channels  through 
which  his  orders  proceed  to  them,  respectively,  and  the  SecrO' 
taries  of  those  departments  are  tbe  organs  by  which  he  makes 
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his  will  known  to  them.     The  orders  issued  by  those  officers 
are,  in  contemplation  of  law,  not  their  orders,  but  the  orders 
of  the  President  of  the  United  States.    This  is  manifest  firom 
the  language  of  the  acts  of  Congress  whiiih  establish  those  de- 
partments, and  define  the  duties  of  the  Secretaries.     They  are 
called  executive  departments,  arid  the  duties  of  the  Secretaries 
are  to  execute  the  orders  of  the  President  relative  to  the  army 
and  navy.     There  can  be  no  doubt  that  the  power  of  the 
President  is  supreme  over  the  marine  corps,  whether  that  corps 
is  considered  as  belonging  to  the  army  or  the  navy,  because 
'  the  President  is  commander-in-chief  of  both  array  and  navy; 
and  his  power  over  this  corps  is  sovereign,  whether  Ihey  are 
doing  duty  on  shipboard  or  on  shore.    It  results  from  this  mili- 
tary sovereignty  that  the  Pjesident  may  suspend,  modify,  or 
rescind,  at  pleasure,  any  order  issued  by  the  lieutenant-colonel 
of  the  marine  corps,  or  any  other  subordinate  officer,  except 
where  a  direct  authority  has  been  given  by  Congress  to  an 
officer  to  perform  any  particular  ftihction— for  example,  for  a 
commanding  officer  to  order  courts-martial  in  certain  cases. 
Since,  then,  the  President  possesses  this  power,  and  since  the 
orders  of  the  Secretaries  ar^,  in  the  eye  of  the  law,  the  orders 
of  the  President,  it  is  as  manifest  a  breach  of  military  subor- 
dinatioB  to  dispute  the  orders  of  the  heads  of  those  depart- 
ments, as  if  they  had  proceeded  from  the  President  in  person. 
The  only  remaining  inquiry  is,  Whether  the  orders  of  the 
President  to  the  rharine  corps  should  pass  through  the  Secre- 
tary of  War  or  the  Secretary  of  the  Navy  ?  If  this  corps  belongs 
to  the  army,  those  orders  should  pass  through  the  Secretary  of 
War;  if  to  the  navy,  through  the  Secretary  of  the  Navy.    To 
which  body  does  the  corps  belong?    Its  name  would  seem  to 
answer  this  question.     It  is  called  a  marine  corps;  its  charac- 
teristic action,  then,  is  to  per£>rra  duty  at  sea;  and,  by  its  pri- 
mary and  fundamental  character,  therefore,  it  belongs  to  the 
navy.     It  is  true  that  the  President  may  order  it  to  perform 
service  on  shore;  and  it  is  also  true  that,  while  performing 
service  on  shore,  it  is  made  subject  to  the  rules  and  articles 
of  war;  but  it  Would  still  be  the  marine  corps  performing  service 
on  shore.    The  order  directing  it  to  such  service  would  pass 
through  the  Secretary  of  the  Navy,  as  would  all  the  President's 
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orders  while  engaged  in  such  service^  while  its  action  was 
single  or  separate  from  that  of  the  army.  No  case  occurs  to 
me  in  which  the  President's  orders  to  the  marine  corps  could 
regularly  pass  through  any  other  channel  Chan  the  Department 
of  the  Navy,  except  one;  and  that  is,  where  the  President 
should,  by  an  order,  incorporate  it  with  an  army  for  any  given 
service  on  land.  In  such  a  case,  its  identity  as  a  marine  corps 
being,  pro  hdc  vicCy  lost  in  that  of  the  army,  and  the  whole 
body  being  for  the  time  one,  the  commander-in-chief  might,  I 
presume,  with  propriety,  pass  his  orders  to  the  whole  body 
through  the  Department  of  War.  But  in  all  other  situations, 
whether  at  sea  or  on  shore,  I  should  consider  the  Navy  De- 
partment the  proper  medium  for  the  transmission  of  the  Pres* 
ident's  orders  to  the  marine  corps,  and  the  orders  of  the  Secre- 
tary of  the  Navy  to  that  corps  as  being  clothed  with  all  the 
authority  of  the  President.  I  am  happy  to  find  that  this  opin- 
ion, formed  as  it  is  on  the  constitution  and  acts  of  Congress,  is 
in  strict  conformity  with  the  practice  of  the  Navy  and  War  De- 
partments ever  since  the  separation  of  the  former  from  the 
latter  J  in  confirmation  of  which  fact,  I  have  the  honor  to  enclose 
you  a  letter  from  the  Secretary  of  War,  another  from  Mr:  Ro- 
mans, (who  I  believe  has  been  in  the  Navy  Department  from 
its  origin,)  and  another  from  Commodore  Bx)dgers.  I  will 
thank  you  to  return  these  letters  after  you.  shall  have  perused 
them,  for  the  purpose  of  being  placed  on  file  in  my  office. 
I  have  the  honor,  &c.,  &c., 

WM.  WIRT. 
To  the  Secretary  op  the  Navy. 


W^ILLS  EXECUTED  IN  SW^ITZERLAND. 

The  Talidity  of  a  will  to  pass  personal  property  in  this  country  depends  on  the 
law  of  the  place  in  which  it  was  made. 

By  the  civil  law  an  executor,  eo  nomtM,  is  not  essential  to  the  validity  of  a  will; 
the  institution  of  an  universal  heir,  who  stands  in  the  place  of  an  English  ex- 
ecutor and  residuary  legatee,  being  sufficient. 

Office  of  thb  Attorney  General, 

Julj/  3,  1820. 
Sir:  The  will  of  Mr.  D'Hauteville  being  that  of  a  Swiss, 
made  in  Switzerland,  its  validity  and  efficacy  to  pass  personal 
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property  in  this  country  depend  on  the  law  of  the  place  in 
which  it  was  made,  and  not  on  the  law  of  this  country. — (See 
Huberus,  vol.  2>  lib.  1,  tit.  iii>  De  Qmflictu  Legum.)  I  am  not 
sufficiently  informed  of  the  local  laws  of  Switzerland  to  decide 
whether  this  will  conforms  to  themj  but,  if  testamentary  mat- 
ters are  still  governed  in  that  country  by  the  civil  law,  the 
institution  of  an  executor,  eo  nomine  y  is  not  essential  to  the 
validity  of  a  will;  the  institution  of  a  universal  heir  is  suffi- 
cient  by  that  law  to  give  the  will  validity;  and,  indeed,  ac- 
cording to  Lord  Hardwick,  the  universal  heir  under  the  civil 
law  corresponds  with  the  executor  and  residuary  legatee  under 
the  English  law — the  rights,  privileges,  and  powers  of  both 
being  the  same.— (See  Powell's  edition  of  Swinburne,  pages 
14  and  15  of  the  seventh  London  edition— notes.)  You  will 
observe  that  the  first  clause  of  Mr.  D 'Haute ville's  will  consti- 
tutes this  universal  heir,  who,  according  to  Lord  Hardwick, 
stands  in  the  shoes  of  the  English  executor.  Connecting  this 
view  of  the  subject  with  the  foct  that  the  will  has  been  con- 
firmed and  registered  by  the  competent  authority  in  Switzer- 
land, 1  think  there  can  be  no  doubt  of  its  validity;  and  this 
I  understand  to  be  the  single  question  submitted  to  me.  The 
papers  are  herewith  returned. 

I  have  the  honor  to  be^  sir,  &c.,  &c., 

WM.  WIRT. 
To  the  Sbcbetart  of  the  Trbasury. 


COURTS-MARTIAL. 

The  Bccna^  cannot  be  tried  by  court-martial  after  two  years  from  the  issuing 
of  the  order,  even  on  his  own  application,  unless,  by  reason  of  absence  or 
some  other  manifest  impediment,  he  shall  not  have  been  amenable  to  Justice 
within  the  time  limited  by  the  articles  of  war. 

Office  op  the  Attorney  General, 

July  26, 1820. 
Sir:  The  88th  article  of  the  rules  and  articles  of  war,  on 
which  you  ask  my  opinion,  provides  that  "  no  person  shall  be 
liable  to  be  tried  and  punished  by  a  general  court-martial  for 
any  offence  which  shall  appear  to  have  been  committed  more 
than  two  years  before  the  issuing  of  the  order  for  such  trial, 
unless  the  person,  by  reason  of  having  absented  himself^  or 
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some  other  manifest  impediment^  AM  not  haYO  been  amena- 
ble to  justice  within  that  period."  The  question  you  pro- 
pound is,  whether,  if  the  person  accused  waives  the  objection 
of  time;  and  insists  on  the  trial;  the  court-martial  can  ent^ 
into  the  examination  of  facts  which  occurred  more  than  two 
years  before  the  date  of  the  order  summoning  the  court? 

If  this  article  could  be  considered  as  intended  solely  for  the 
benefit  of  persons  accused,  I  should  entertain  no  doubt  that 
they  might  waive  the  time,  and  that  the  court  might,  on  their 
application,  proceed  safely  to  the  trial,  on  the  ground  that  every 
one  may  waii'e  a  legal  provision  introduced  for  his  own  benefit 
Thus,  it  was  a  rule  of  the  common  law,  which  ripened  into  a 
maxim,  that  an  accessary  could  not  be  tried  before  the  prin- 
cipal; yet,  if  he  chose  it,  he  might  waive  this  privilege^  and> 
on  his  own  prayer,  might  be  tried  before  his  principal  on  the 
other  maxim  to  which  I  have  adverted — <^  Quilibet potest  renun- 
dare  juri  pro  sc  iniroducio^^^2  Inst.,  183;  SJHawk.,  P.  Cr. 
ch.  29,  sec.  45.)  But  in  looking  into  the  policy  of  the  article 
of  war  under  consideration,  I  do  not  think  that  it  can  be  prop- 
erly Regarded  as  confined  exclusively  to  the  relief  of  persons 
under  arrest.  On  the  contrary,  I  think  that  its  policy  had  a 
wider  scope;  that  the  prompt  prosecution  of  offences  was  con- 
sidered as  essential  to  the  general  discipline  and  moral  purity 
of  armies;  that  the  design  of  the  rule  was  to  discourage  that 
ill-judged  lenity  which  is  so  well  calculated  to  destroy  the  effi- 
ciency of  an  army,  and  to  prevent  those  inveterate  animosities 
which  find  their  proper  nourishment  only  in  the  remembrance 
and  prosecution  of  State  oflTences. 

The  rule,  therefore,  being  bottomed  on  these  grounds  of  pub- 
lic policy,  I  do  not  think  that  it  is  competent  to  any  individual 
to  waive  it,  or  that  a  court-martial  can  proceed,  even  on  the 
application  of  the  arrested  party,  to  examine  into  offences  of 
more  than  two  years'  standing;  previous  to  the  order  summon- 
ing the  court,  unless  the  prosecutor  can  show  that  the  party 
accused,  by  reason  of  absence  or  some  other  manifest  impedi- 
ment, had  not  been  amenable  to  justice  within  the  time  limited 
by  the  rule, 

I  have  the  honor,  &c., 


To  the  Secretary  op  War; 


WM.  WIRT. 
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DISTRICT  ATTORNEY  OF  NEW  JERSEY. 

The  district  attorney  of  New  Jersey  is  eatitled  to  special  compensation  for  attend- 
ing a  State  court  in  behalf  of  the  United  States,  and  for  attending:  upon  takhig 
'  depositions,  and  for  disbursements  in  the  suit;  but,  if  the  cause  be  removed  to 
the  circuit  court  of  the  United  Slates,  and  be  there  attended  to  by  him,  his 
compensation  is  Chat  which  district  attorneys  are  entitled  to  under  the  act  o{ 
^th  February,  1799— being  the  highest  fees  which  are  allowed  by  the  laws  of 
the  State  of  New  Jersey  for  similar  serrices  in  tlie  supreme  court  of  that  State. 

Office  of  the  Attorney  General, 

July  31  ylSaO. 

Sir:  I  have  examined  the  account  for  professional  services 
rendered  by  the  district  attorney  of  New  Jersey,  and  submitted 
for  my  opinion  by  his  desire;  and,  although  I  should  have 
been  better  pleaded  to  have  been  spared  so  delicate  an  office, 
yet,  thus  called  on,  I  shall  proceed  to  discharge  it  according 
to  the  best  of  my  judgment  and  coniscience. 

The  account  is  raised  for  services  rendered,  and  moneys  ad- 
vanced, in  the  defetice  of  a  suit  brought  by  Dr.  Gale  against 
an  officer  of  the  United  States,  (Major  Babcock,)  for  the  pur- 
pose of  recovering  possession  of  the  island  called  the  Pea  I^atch, 
in  the  river  Delaware,  which  is  claimed  and  possessed  by  the 
United  States,  and  on  which  they  have  erected,  or  are  erect- 
ing,  a  fortification.  The  officer  who  has  been  sued  has  no 
manner  of  individual  interest  in  the  affair — the  United  States 
abme  being,  in  fact,  concerned  in  the  defence. 

The  professional  services  rendered  by  Mr.  McIIvaine  were 
rendered  partly  in  the  State  court,  in  which  the  cause  origi- 
nated; partly  in  the  circuit  court  of  the  United  States,  after  the 
removal  of  the  cause  into  that  court;  and  partly  in  the  country, 
in  attending  at  a  distance  to  take  depositions. 

1.  As  to  the  moneys  advanced  to  take  depositions,  I  under- 
stand that  his  right  to  reimbursement  is  no't  questioned. 

2.  As  to  services  in  the  State  court,  I  have  as  little  doubt 
that  he  is  entitled  to  compensation;  because  I  am  satisfied, from 
an  attentive  examination  of  the  several  acts  of  Congress  rela- 
tive  to  the  duties  of  district  attorneys;  that  it  was  never  expect- 
ed of  these  officers  to  do  more  than  to  attend  to  the  interests  of 
the  United  States  in  the  courts  of  the  United  States  in  their 
respective  districts.    This  is  very  obvious  to  me,  from  a  com- 
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parison  of  the  language  of  the  judiciary  act  of  1789,  which  first 
provides  for  the  appointment  of  these  officers,  with  the  act  of 
1799,  which  setttes  their  compensation.  Indeed,  in  serial 
States  of  the  Union  it  would  be  utterly  impracticable  for  a  dis- 
trict attorne3»^  to  discharge  the  duties  of  his  office,  if  these  duties 
eomprehended  the  care  of  all  the  cases  which  might  be  cotem- 
poraneously  depending  in  the  very  numerous  courts  of  the 
State  in  which  the  United  States  might  be  interested •  While 
the  cause,  therefore,  was  depending  before  the  court  of  the 
State,  I  consider  Mr.  Mcllvaine  as  not  being  connected  with  it 
in  his  character  of  district  attorney,  but  as  holding  the  same 
ground,  with  regard  to  the  cause,  as  any  other  gentleman  of 
the  profession  who  might  chance  to  have  been  engaged  in  the 
defence.  As  to  the  specific  items  for  services  while  the  cause 
was  in  the  State  court,  I  cannot  decide  on  them,  because  I  do 
not  know  whether  they  comport  with  the  practice  of  the  Stale. 
If  they  do,  (which  I  cannot  doubt,)  they  ought  to  be  allowed; 
for,  if  an  individual  situated  as  Mr.  Babcock  was  would  have 
been  bound  by  the  practice  of  the  State  to  have  paid  those 
charges,  the  United  States  ought  neither  to  expect  nor  wish  to 
occupy  different  ground. 

3.  When  the  cause  was  removed  into  the  circuit  court  of 
the  United  States,  I  consider  the  district  attorney  as  bound,  ex 
officio y  to  attend  to  it  for  the  compensation  allowed  by  the  acts 
of  Congress.  I  found  this  opinion  on  the  language  of  the  act 
of  1789,  which  prescribes  the  duties  of  this  officer,  and  which 
expressly  requires  him,  inter  aHa^  to  attend  professionally  to 
''all  civil  actions  in  which  the  United  States  shall  be  concerned, 
except  before  the  Supreme  Court  [of  the  United  States]  in  the 
district  in  which  that  court  shall  be  bolden."  The  duty  of  the 
Attorney  General,  as  to  suits  in  the  Supreme  Court,  is  defined 
in  the  same  language  precisely:  ''whose  duty  it  shall  be  to 
prosecute  and  conduct  all  suits  in  the  Supreme  Court,  in  which 
the  United  States  shall  be  concerned.^*  Yet  I  believe  it  has 
never  been  doubted  by  either  of  my  predecessors,  and  certainly 
is  not  by  myself,  that,  whether  the  United  States  are  named 
as  parties  or.  not,  the  Attorney  General  is  bound  to  attend  to 
every  case  in  the  Supreme  Court  in  which  their  interests  are 
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vancerned.  Such,  indeed,  is  the  clear  and  unambiguous  lan- 
guage of  the  law;  so  that  there  is  no  room  for  construction. 

Now,  the  case  of  Gale  and  Babcock  being  a  case  depending 
t)efore  a  court  of  the  United  States,  in  the  district  of  New  Jer- 
"sey,  in  which  the  United  States  were  alotte  concerned^  I  do  not 
«ee  how  it  is  possible,  consistently  either  with  the  words  or  the 
spirit  of  the  act  of  1789,  to  avoid  the  conclusion  that  the  dis- 
trict attorney  was  officially  bound  to  attend  to  the  suit.  His 
compensation  is  prescribed  by  the  4th  section  of  the  act  of  28th 
February,  1799,  entitled  "An  act  for  providing  oompensation 
for  the  marshals,"  &c. 

The  case  of  Johnson  and  Qelston,  collector  of  New  York,  in 
which  Mr.  Mcllvaine  defended  the  collector,  and  yet  was  paid 
^s  in  ordinary  cases  between  individuals,  although  the  defence 
was  at  the  expense  of  the  United  States,  is  not  in  conflict  with 
this  opinion,  but  in  strict  conformity  with  it;  because,  as  Mr* 
McDvaine  states,  that  case  was  not  a  case  before  a  court  of  the 
United  States,  but  before  the  supreme  State  court  of  New  Jer- 
sey; and  I  have  already  expressed  the  opinion,  that  in  all  the 
t^ourts  of  the  State  he  is  not  to  be  considered  as  the  district 
attorney  of  the  United  States,  because,  by  a  just  construction 
of  the  acts  of  Congress,  his  duties  extend  no  further  than  to 
the  courts  of  the  United  States.  But  another  case  of  Mr, 
Gelston  (the  case  of  Gelston  and  Hoyt)  illustrates  the  truth  ot 
my  opinion^  so  far  as  a  concurrence  can  illustrate  it.  When 
that  case  came  to  the  Supreme  Court,  the  Attorney  General, 
•acting  on  the  very  same  words  which  prescribe  the  duties  of 
the  district  attorney,  considered  it  his  duty  to  appear  in  the 
case,  although  the  United  States  were  nowhere  named  as  par- 
ties. He  deemed  it  his  duty  to  appear,  because,  in  the  lan- 
guage of  the  act,  it  was  a  case  in  which  the  United  States 
^ere  eoncemed-^he  collector  in  this  case,  also,  having  acted 
under  the  instructions  of  the  Executive;  and  I  believe  there 
was  no  member  either  of  the  bar  or  the  bench,  nor  any  member 
of  the  executive  branch  of  the  government,  who  did  not  concur 
in  the  correctness  of  that  opinion. 

Mr.  Mcllvaine  suggests  that  if  the  case  (afler  its  removal  to 
the  court  of  the  United  States,  I  presume)  comes  under  the  act 
of  the  28th  February,  1799,  he  is  entitled  to  a  joer  diem  allow- 
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ance  and  mileage  for  attending  to  this  cause.  He  b  certaini/ 
entitled  to  mileage  and  a  per  diem  allowance  for  attending  od 
every  court  of  the  United  States  in  his  district^  which  it  is  ne- 
cessary for  him  to  attend  on  business  of  the  United  States, 
or,  in  other  words,  before  which  they  have  business  depending* 
But  this  is  not  an  allowance  which  is  to  be  taxed  in  any  par- 
ticular cause  in  the  courts  much  less  in  every  cause  which  may 
^e  at  issue,  at  the  same  term.  It  is  an  allowance  for  travelling, 
and  for  attending  on  the  court;  it  belongs  to  the  general  ex- 
penses of  the  court,  and  is,  I  believe,  generally  (certainly  in  Vir- 
ginia) paid  by  the  marshal  at  the  end  of  the  term,  and  entered 
in  his  abstract  of  the  expenses  of  the  court.  If  Mr.  Mcllvaine 
has  not  had  this  allowance  made  him  for  his  attendance  on 
the  term  or  terms  of  the  court  of  the  United  States  at  which 
this  cause  was  at  issue,  the  allowance  ought  yet  to  be  made 
him,  although  this  might  have  been  the  only  cause  in  which 
the  United  States  were  concerned.  But  if  the  allowance  ha» 
been  once  made,  it  cannot  be  repeated,  although  there  may 
have  been  a  thousand  causes  of  the  United  States  depending  or 
tried  at  the  same  term;  because  the  law  contemplates  only  one 
allowance  for  one  attendance.  But  whether  the  allowance  has 
been  made  or  not,  it  forms  no  charge  agaii^sl  the  War  De* 
partment;  because  it  is  not  a  charge  which  belongs  either  to 
this  or  any  other  particular  cause,  but  is  a  general  charge  tor 
mileage  and  attendance,  which  is  to  be  paid  by  the  marshal, 
and  settled  by  him  with  the  Treasury  Department. 

What  does  constitute  a  proper  charge  against  the  War  Depart- 
ment, after  the  cause  got  into  the  court  of  the  United  States,  i» 
the  highest  fees  which  are  allowed  by  the  laws  of  the  State  of 
New  Jersey  in  the  supreme  court  of  that  State  for  similar  ser- 
vices. 

4.  The  charges  for  attending  to  take  depositions  are  proper 
charges.  There  is  no  act  of  Congress  which  devolves  this 
duty  on  the  district  attorney.  The  act  of  1789,  which  prescribes 
these  duties,  imposes  no  such  duty  cither  by  general  or  specific 
terms;  and,  indeed,  for  the  salary  of  this  office,  I  believe  that 
no  man,  worthy  of  such  an  appointment,  would  accept  it, 
clogged  with  a  liability  of  traversing  a  whole  State,  to  and  fro, 
on  the  business  of  taking  depositions.    The  imposition  of  such 
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^  duty  could  never  have  been  designed  by  Congress,  because, 
among  other  reasons,  it  would  be  utterly  impracticable  5  for 
:simultaneous  notices  might  and  would  be  given  for  the  same 
day  in  fifty  different  parts  of  the  State;  and  if  by  law  it  is  the 
duty  of  the  disfrict  attorney  to  attend,  no  authority  is  given 
him  to  delegate  another.  This  single  consideration  renders  it 
clear  that  Congress  could  never  have  intended  to  burden  the 
district  attorneys  with  this  impracticable  duty,  uncompensated 
<as  it  would  be,  even  if  it  were  practicable. 

I  believe  thaiC  the  heads  under  which  I  have  considered  Mr. 
Mdivaine's  account  embrace  all  the  items;  if  not,  you  will 
please  specify  any  remaining  doubt.    The  papers  are  returned. 
I  have  the  houor^  &c.,  &c.,  &c., 

WM.  WIRT. 

To  the  Secretary  of  War. 


C»NTRACT8  POR  ARMY  SUPPLIES. 

Contracts  for  rations  which  provide  that  «iippli«fl  for  certain  posts  shall  be  fur- 
nished sigmonikt  in  adtHmetj  require  a  supply  of  six  montlis'  rations  not  in  ad- 
vance of  a  perpetually  advancing  point  of  time,  but  only  in  advance  of  the  point 
of  time  at  which  the  supply  is  required  to  be  placed  at  the  poat.   - 

The  dietincfion  made  in  tHe  department  between  rations  in  deposite  and  rations 
for  daily  issues,  has  no  warrant  in  the  army  contracts;  nor  can  any  military 
«rder  create  it  in  such  a  way  as  to  affect  the  bearing  of  such  contracts.  A 
^quantity  of  provisions  only,  called  a  supply  of  rations  for  a  specified  time,  is 
vequired,  sjmI  those  are  to  be  issued  by  the  contractor;  and  in  case  the  com-^ 
aiandant  of  the  post  where  they  are  to  be  furnished  mckkes  an  order  for  moi:e 
rations,  or  for  a  different  disposition  of  them  than  the  contract  provides,  it 
is  inoperative  upon  the  question  of  the  contractor's  legal  obligations  undef  the 
contract,  but  does  not  exonerate  the  government  from  payment. 

If  the  eontraetor  for  supplies  for  daily  issues  shall  be  required  to  place  at  a  given 
post  a  specified  number  of  rations  for  a  specified  time,  the  governmeot  must 
either  consume  them  or  pay  for  them ;  for  the  requisition  is  an  assurance  on 
the  part  of  the  government  that  the  rations  are  necessary  and  wiU  be  consumed 
and  paid  for. 

This  opinion  decides  various  questions  arising  out  of  the  peculiar  circumstances 
of  (he  ease4Xpon  which  they  arise. 

Office  of  the  Attorney  General, 
Augmt  8^  1820. 
Sir:  The  case  of  Colonel  William  Morrison,  which  you  have 
dene  me  Che  honor  to  refer  fer  my  opinion;  is  understood  to  be 
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this:  On  the  3d  of  April,  1816,  Colonel  M.  entered  into  a  con- 
tract with  the  Department  of  War,  by  which  he  agreed  to  sup- 
ply the  troops  of  the  United  States  within  the  Territories  of 
Indiana,  Illinois,  and  Missouri,  with  provisions,  from  the  1st 
of  June  of  the  same  year,  to  the  31st  of  May,  1817.  By  th& 
3d  stipulation  of  this  contract  it  is,  among  other  things,  pro- 
vided, that  at  all  posts  that  may  be  established  on  the  Missis- 
sippi, or  its  waters  above  Rock  river,  sttpplies  shall  be  furnished 
for  six  months  in  advance,  on  the  requisition  of  the  command- 
ant of  the  post  or  army.  On  the  29th  of  August,  1816,  a 
requisition  was  made  on  the  contractor,  by  General  Smith,  by 
which  he  was  required,  inter  aliay  to  deposite  at  Fort  Craw- 
ford  120,000  rations,  and  at  Fort  Armstrong  30,000.  "These- 
deposites,"  says  the  order,  "will  constitute  a  supply  of  six 
months  for  the  troops  stationed  at  those  posts,  and  will  be  placed 
in  store  by  the  1st  of  November  next."  The  samfe  order  fur- 
ther states:  ^'  Th^  deposites  are  to  be  kept  at  all  times  complete^ 
and  independent  of  a  supply  sufficient  for  the  daily  issue  of  the 
troops."  Under  this  requisition,  the  contractor  placed  at  each 
post  the  precise  number  of  rations  called  ibr:  he  did  not,  how- 
ever, place  a  further  number  there  for  daUy  issue,  in  conformity 
with  the  order,  but  made  his  daily  issue  out  of  those  which  he 
had  been  required  to  place  in  deposite.  Notwithstanding  this 
circumstance,  however,  the  provisions  were  not  one  half  of  them 
consumed  at  the  expiration  of  the  six  months—- owing,  proba- 
bly, to  the  fact  stated  by  Colonel  Leavenworth  and  others, 
that,  shortly  after  the  deposite,  the  greater  part  of  the  troops, 
for  whose  use  those  rations  were  designed  had  been  detached 
to  other  posts.  In  this  posture  of  things,  while  there  yet  re- 
mained on  hand  at  Forts  Crawford  and  Armstrong  an  aggre- 
gate of  more  than  80,000  rations  of  the  former  supply,  Gen- 
eral Smith  issued  an  order  to  the  comractor,  on  the  17th  April, 
1817,.  in  which  he  says:  <^The  deposites  at  the  outposts  not 
having  been  completed  agreeably  to  repeated  requisitioas  made 
on  you  for  that  purpose,  it  becomes  my  duty  to  require  of  you 
to  have  in  deposite  at  the  several  posts  on  the  1st  of  July:"" 
proceeding,  then,  with  a  list  of  the  rations  required ;  and  call- 
ing, among  the  rest,  for  an  aggregate  of  SO^^OOO  at  the  Fort& 
Crawford  and  Armstrongs 
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The  contractor  herevipon  offered  the  80,000  rations  at  those 
foits;  but  these }  in  addition  to  the  remainder  of  the  former  sup- 
ply, were  double  the  quantity  which  was  necessary;  and  the 
questions  arose  which  remain  still  to  te  settled,  viz:  whose 
property  were  the  rations  on  hand  of  the  supply  of  the  1st  of 
November  to  be  considered — ^the  property  of  the  United  States, 
or  the  property  of  the  contractor?  and  how  is  the  requisition 
of  the  17th  April,  1817,  to  be  construed?  Is  it  to  be  construed' 
as  calling  for  80,000  fresh  rations  in  addition  to  those  on  hand; 
or*  as  requiring  the  contractor  to  place  in  deposite  at  those 
posts  80/)00  rations,  and  no  more?  In  the  settlement  of  Colonel 
Morrisoii's  accounts  as  contractor,  you  state  that  the  Second 
Auditor  has  allowed  him  for  all  the  abstracts  exhibited  by  Col- 
onel Morrison,  under  the  first  requisition;  (that  is,  for  so  much 
of  the  first  requisition  as  was  actually  consumed  by  the  troops, 
of  which  consumption  the  abstracts  are  the  evidence;)  and  has 
also  allowed  him  for  the  80,000  rations  supplied  under  the 
requisition  of  17ih  April,  1817.  With  this  allowance  Colonel 
Morrison  is  dissatisfied,  and  claims  the  following  credits: 

1.  For  the  whole  number  of  rations  called  for  and  furnished 
under  the  requisition  of  the  2dth  of  August,  1816,  and  of  which 
Che  greater  part  remained  on  hand  when  he  offered  the  80,000 
under  the  requisition  of  the  17th  April,  1817. 

2.  For  the  80,000  rations  supplied  under  the  requisition  of 
the  17th  April,  1817. 

3.  For  certain  abstracts  of  provisions  for  May,  1817,  under 
an  allegatioa  that  they  were  not  made  out  of  either  of  the 
above  parcels;  which  &ct  I  understand  to  be  controverted  by 
the  accounting  officer  of  the  department.  With  regard  to  this 
last  claimj^  my  opinion,  I  presume,  is  not  expected,  until  the 
fact  shall  be  settled  the  one  way  or  the  other;  it  being  the 
office  of  the  Attorney  General  to  answer  to  questions  of  law, 
and  not  to  questions  of  fact. 

On  this  claim,  therefore,  I  must,  with  deference,  await  your 
further  instructions.  With  respect  to  the  other  two  points,  I 
understand  that  in  the  exposition  of  these  contracts,  the  follow- 
ing principles  are  considered  as  being  finally  setded  by  the 
practice  of  the  War  Department,  viz: 

1«  That  under  such  a  contract  as  this^  General  Smith  was 
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authorized  to  is$ue  his  order  of  the  29th  August,  1816:  that 
is  to  say,  to  call,  by  the  same  requisition,  for  six  months' 
rations  in  advance;  and,  also,  fer  a  supply  beyond  tbis^  for 
daily  issues,  for  the  same  six  months. 

2.  That  between  a  requisition  to  place  in  depo«ite,  and  a 
requisition  to  place  in  store,  for  daily  issues,  there  are  these 
fundamental  points  of  difference:  that  the  rations  required  to 
be  placed  in  deposite  become,  so  soon  as  they  are  deposited, 
the  property  of  the  goviernment,  and  are  under  the  sole  control 
of  the  commandant  of  the  post;  the  contractor  being  entitled 
at  once  to  full  pay  for  the  entire  deposites,  but  having  nothijag 
further  to  do  with  the  rations  so  deposited.  Whereas,  on  a 
requisition  to  jdace  in  store  for  daily  issues,  the  rations  remain 
the  property  of  the  contractor,  the  goyernment  being  bouud  to 
pay  for  such  part  of  them  only  as  shall  be  actually  issued — of 
which  actual  issues  the  abstracts  are  the  evidence;  but  that 
whatsoever  part  remains  unissued,  continues  k>  be  th^  property 
of  the  contractor;  and,  as  a  consequence  of  this  principle,  if 
it  spoil  on  his  hands  (or  want  of  consumption ,  eithei  because 
the  number  of  rations  originally  ordered  was  too  great,  or  be- 
cause it  has  become  too  great  by  the  government's  subsequent 
withdrawal  of  a  portion  of  the  treops  for  whose  use  it  was  de,- 
signed,  the  loss  is  the  contractor's. 

If  these  principles  are  to  be  considered  as  the  law  of  the 
contract,  there  remains  nothing  for  me  to  decide;  for  tbe  Second 
Auditor  has  adjusted  his  allowance  of  credits  by  those  princi- 
ples exactly,  and  the  claims  of  the  contractor  must  be  disal- 
lowed. 

As,  however,  I  presume  that  my  opinion  is  desired  clear  of 
any  influence  from  the  practice  of  the  War  Department,  I  shall 
jNTOceed  to  give  it  in  the  same  spirit  of  equal  and  impartial 
justice  with  which  I  should  give  it  from  the  bench.  And, 
first,  as  to  the  practical  construction  of  these  contracts  by  tbe 
Department  of  War:  I  do  not  think  that  a  court  of  law.  called 
on  to  expound  this  contract,  would  regard  that  practice,  unless 
it  should  appear  to  have  been  known  to  both  parties  at  the  time 
of  making  the  contract,  or  unless  that  practice  is  a  matter  of 
such  open  and  general  notoriety  as  to  constitute  a  species  of 
common  taw;  in  which  casej  a  knowledge  of  it  on  the  part 
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of  the  contractor  would  be  presumed.  lu  the  absence  of  all 
proof  of  any  such  positive  presumptive  knowledge  of  the  prac- 
tice of  the  War  Department^  a  court  taking  up  the  case  on  the 
contract  alone  would,  I  think,  decide: 

1st.    Ths^t  General  Smith's  requisition  of  the  29th  August, 
1816,  was  unauthorized  by  the  contract,  so  far  as  it  called  for 
any  number  of  rations  bejrond  a  supply  for  six  months  in  ad- 
vance.   The  third  article  of  the  contract  gives  the  rule  on  this 
head;  it  is  in  the  following  words:  ^^  That  supplies  shall  be 
furnished  by  the  said  Mr.  Morrison,  &c.y  &c.,  &c.,  upon  the 
requisition  of  the  commandant  of  the  army,  or  a  post,  in  such 
quantities  as  shall  not  exceed  what  is  sufficient  for  the  troops  to 
be  there  stationed  for  three  months  in  advance,  &c.,&c.  It  is, 
however,  understood,  that  at  Port  Clark,  &c.,  &c.,  <kc.,  sup- 
plies shall  be  furnished  for  six  months  in  advance,  on  the 
requisition  of  the  commandant  of  the  post  or  army."    Com- 
bining the  two  members  of  this  stipulation,  and  reading  them 
together,  as  a  court  of  law  would  read  them,  the  stipulation 
with  regard  to  Forts  Crawford  and  Armstrong  is,  "  that  the 
contractor  will,  on  the  requisition  of  the  commandant  of  the 
army,  or  of  those  posts,  furnish  supplies  in  such  quantities  as 
shall  not  exceed  what  is  sufficient  for  tlie  troops  to  be  there 
stationed,  for  the  space  of  six  months  in  advance."    In  ad- 
vance of  ^hat?    In  advance  of  a  perpetually  advancing  point 
of  time?    in  advance  of  every  coming  day,  week,  or  month? 
I  think  not;  but  in  advance  of  the  point  of  time  at  which  the 
supply  is  requirisd  to  be  placed  at  the  post«    To  illustrate  it  by 
the  particular  case:  the  General  was  authorized  to  require  the 
contractor  to  place  at  these  posts,  on  the  1st  day  of  the  follow- 
ing November,  a  sufficient  quantity  of  provision  to  subsist  the 
troops  to  be  there  stationed /(tt  the  next  six  months.    Such  a 
quantity  there  deposited  on  the  1st  of  November  was  certainly 
a  supply  for  six  months  in  advance^  and  was  all  that  General 
Smith  was  authorized  by  the  contract  to  require.    Whereas, 
according  to  his  own  oonstruction  of  his  requisition,  it  called 
for  an  advance  of  twelve  months^  or  nearly  so:  for,  in  his  letter 
to  the  Secretary  of  War  of  the  13th  of  January,  1818,  of  which 
an  extract  has  been  furnished  me,  he  says:  ^^In  obedience  to 
this  requisition  of  the  20th  August,  1816,  Mr.  Morrison,  on 
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the  1st  of  November^  should,  in  this  climate,  at  posts  situated 
as  Armstrong  and  Crawford  were,  have  had  nearly  doiMe  the 
amount  demanded  for  the  deposUesy 

The  amount  demanded  for  the  deposites  was  a  six  months' 
supply;  consequently,  nearly  double  that  amount  was  nearly 
a  twelvemonth's  supply,  which  he  says  was  necessary  to  satisfy 
his  requisition  of  the  29th  August,  1816. 

2d.  That  the  contract  does  not  authorize  the  distinction 
which  is  made  between  the  deposites  and  the  supply  for  daily 
issues.  General  Smith  does,  indeed,  in  his  letter  of  requisition 
of  the  29th  August,  1816,  set  up  the  distinction;  but  the  ques- 
tion is,  whether  the  contract  authorized  him  to  do  so  ?  for  this 
is  not  one  of  those  military  orders  in  which  it  is  enough  for  a 
general  to  say  "5^c  vofo,  sic  jubeo;  stat  voluntas  pro  ratione,^^ 
It  is  a  matter  of  contract,  in  which  the  terms  of  the  contract 
are  equally  obligatory  on  both  parties;  and  before  any  inference 
can  be  drawn  to  the  prejudice  of  either  party  from  an  alleged 
disobedience  of  the  orders  of  the  other,  it  must  be  shown  that 
those  orders  are  themselves  authorized  by  the  terms  of  the  con- 
tract. I  have  examined  the  contract  again  and  again,  for  the 
purpose  of  ascertaining  on  which  of  its  at  tides  this  distinction 
between  rations  ordered  on  deposite,  and  rations  ordered  for 
daily  issues,  arises;  and  I  can  find  no  such  article.  On  the 
contrary,  the  third  article,  already  quoted,  clearly  contemplates 
that  the  whole  supply  called  for  by  any  one  requisition  for  six 
months,  shall  be  consumed  within  those  six  months;  for  in  no 
other  sense  can  I  understand  the  words  which  limit  the  power 
of  requisitions,  to  wit:  ^'  in  such  quantities  as  shall  not  exceed 
what  is  sufficient  for  the  troops  to  be  there  stationed  for  the 
space  of  three  (or  siv)  months  in  advance.  ^^  Hence  it  is,  to 
my  mind,  very  manifest  that  the  contract  contemplates  only  one 
kind  of  supply,  (by  whatever  name  called,)  and  that  a  supply 
for  daily  issues;  and  that  the  principle  that  rations  deposited 
become  at  once  the  property,  of  the  government,  with  which  the 
contractor  has  nothing  more  to  do,  while  a  supply  for  daily 
issues  remains  his  property  till  exhausted,  has  no  countenance 
in  any  one  stipulation  of  the  contract.  This  whole  distinction, 
with  all  its  consequences,  is  plainly  an  ideal  affair  so  fat  as  the 
contj;act  speaks.    The  contract  contemplates  only  09ie  homogene* 
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ows  mass  of  provisio^Sj  which  it  denominates  by  one  name — - 
a  supply  of  rations.  Thus  the  first  article  provides  that  the 
contractor  shall  supply  and  issue  all  the  rations ,  ^c.y  that  shall 
be  required  of  him  for  the  use  of  the  United  States,  at  the 
specified  posts,  &c.  This  article  covers  all  the  rations  to  be 
furnished  uftder  the  contract.  The  contractor  is  to  supply  and 
ISSUE  THEM  all;  and  yet  it  is  thought  there  is  or  may  be  a 
part  of  them  consecrated  by  the  nan?e  of  a  deposite,  which, 
having  once  deposited,  he  is  no  more  to  touch;  but  which  are 
to  be  under  the  sole  control  of  the  commanding  ofiicer  of  the 
post,  who  is  there  to  have  the  issuing  of  them«  This  notion, 
I  think,  is  in  direct  violation  of  the  first  article  of  the  contract. 

The  second  article  merely  specifies  the  component  parts  of 
the  ration. 

The  third  article,  which  gives  the  law  or  the  subject  of  re- 
quisition, authorizes,  as  I  think  manifestly,  no  other  sort  of 
rations  but  those  for  daily  issues —rations  to  be  consumed 
within  the  time  for  which  they  were  ordered  in  advance. 

The  last  clause  of  this  article  has  a  provision  which,  it  seems 
to  tne,  directly  negatives  the  idea  of  a  separate  fund  of  rations 
designated  as  a  deposite,  with  which  the  contractor  has  nothing 
more  to  do;  it  is  in  these  words:  <^  It  is  understood,  that  if  the 
contractor  shall  be  required  to  deposite  provisions  at  one  {dace 
or  post,  and  shall  afterwards  be  required  to  move  them,  to  be 
delivered  at  another  post  or  place,  the  expenses  of  transporta- 
tion to  such  other  post  or  place  shall  be  borne  by  the  United 
States.''  Now,  if  this  word  deposite  has  the  limited  techninal 
sense  which  is  attributed  to  it,  with  what  propriety  could  an 
order  be  issued  to  a  contractor  requiring  him  to  move  provis- 
ions with  which  he  had  ceased  to  have  any  connexion  ?  and, 
stronger  still,  where  the  necessity  of  stipulating  that  if  he 
should  be  required  to  move  provisions  which  were  no  longer 
his,  but  which  were  the  exclusive  property  of  the  United  States, 
the  United  States  should  bear  the  cost  of  the  transportation? 
Again:  it  is  understood  to  be  admitted,  that  if  the  contractor 
should  be  required  to  move  provisions  ordered  for  daily  issues 
from  the  original  post  of  requisition  to  some  other,  the  United 
States  were  expressly  bound  by  this  contract  to  bear  the  ex- 
penses of  the  transportation.    But  where  is  the  article  which 
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thus  binds  the  government?  If  we  are  to  aflSx  to  this  word 
deposite  the  restricted  sense  under  consideration,  it  is  very  cer- 
tain that  this  article  does  not  reach  the  case  of  daily  issues 
required  to  be  transported^  and  it  is  not  less  certain  that  no 
other  article  in  the  contract  .does  reach  it.  If  the  article  does 
provide  for  the  case  of  transportation  of  daily  issues,  then  the 
supposed  limited  sense  of  the  word  deposite  is  annihilated,  and 
^  it  becomes  clear  that  the  contract  uses  this  term  in  reference 
to  the  rations  mentioned  "in  the  previous  part  of  this  third  arti- 
cle, which,  as  I  have  shown,  are  those  intended  for  daily 
issues  through  the  period  for  which  they  were  ordered  in  ad- 
vance. Again:  the  eighth  article  stipulates  ^'  that  at  all  sta* 
tionary  posts  proper  storehouses  shall  be  provided,  on  behalf  of 
the  public,  for  the  reception  and  safe-keeping  of  the  provisions 
deposited  from  time  to  time  at  such  posts,  respectively;  and  the 
contractor  shall  suffer  no  loss  for  want  of  such  stores."  Now, 
if  deposites  are  to  have  the  peculiar  and  limited  sense  affixed 
to  them  by  General  Smith,  and  recognised  by  your  depart- 
ment; and  if,  according  to  the  principles  practically  adopted  by 
the  department,  the  deposite,  from  the  moment  of  its  delivery, 
becomes  the  exclusive  property  of  the  United  States,  the  con- 
tractor haying  nothing  more  to  do  with  it,  this  article  is  wholly 
useless;  since,  without  it,  it  would  be  impossible  that  he  should 
suffer  loss  because  of  the  neglect  of  the  United  States  to  take 
care  of  its  own  goods.  The  introduction  of  the  article  proves 
that  this  was  not  the  sense  in  which  the  word  deposite  was 
understood  by  the  contracting  parties.  Again:  suppose  that 
the  contractor  places  at  a  post  a  supply  of  provisions  confess- 
edly intended  for  daily  issues,  and  these  should  be  injured  for 
the  want  of  storehouses:  whose  would  be  the  loss?  If  the 
answer  is  (as  it  must  be)  the  loss  of  the  United  States,  I  ask 
where  is  the  article  which  thus  subjects  them?  Not  the  eighth 
article,  for  this  relates  solely  to  deposites;  and  yet  this  is  the 
only  article  which  contains  any  provision  on  the  subject.  Upon 
the  whole,  I  am  of  the  opinion  that  the  contract  nowhere  con- 
templates a  deposite  as  distinct  from  daily  issues;  that  it  con- 
templates only  an  advance  for  six  months,  which  advance  is 
to  be  used  during  those  months  in  daily  issues;  and  that  the 
term  depose,  as  used  in  this  contract,  has  no  other  than  its 
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coixunon  meaning,  of  lodffi?ig  or  placing  at  the  posts  the  rations 
authorized  to  be  required  by  the  third  article. 

3d.  I  think  it  would  be  decided  by  a  court  of  law,  under 
this  contract,  that  if  the  contractor  shall  be  required  to  place  at 
a  given  post  a  given  number  of  rations  as  a  supply  for  three  or 
six  months,  (as  the  case  may  be,)  and  he  shall  so  place  the 
required  number  of  good  rations,  the  government  must  cither 
consume  them  or  ps^y  for  them.  This,  I  think,  is  clearly  to  be 
inferred  from  the  restriction  on  the  commandant  in  the  third 
article,  to  order  no  more  than  shall  be  sufficient  for  the  troops 
at  the  post  during  the  time  for  which  the  rations  are  required. 
The  contractor  is  not  supposed  to  know  what  troops  are  already 
at  the  post,  or  are  intended  to  be  there.  The  requisition  of 
the  commandant  is  his  only  guide  as  to  the  number  of  rations; 
and  this  he  is  bound  to  obey,  provided  the  requisition  be  such 
a  one  as  is  authorized  by  the  contract.  Suppose,  then,  the 
commandant,  under  the  name  of  a  six  months'  supply,  (which 
he  is  authorized  to  make,)  should  call  for  twice  as  many  rations 
as  could  be  consumed  in  that  time;  or  suppose  that,  although 
not  too  many  at  the  time  of  the  call,  they  become  too  many  by 
half,  by  the  government's  withdrawing  one-half  of  the  troops 
for  whose  use  they  were  designed — and,  in  either  event,  the 
supplies,  from  being  kept  on  hand  longer  than  was  expected, 
should  spoil:  is  there  any  principle,  either  of  equity  or  of  law, 
which  could  throw  this  loss  on  the  contractor?  I  think  not. 
The  requisition  is  an  assurance  on  the  part  of  the  government 
that  the  rations  are  necessary,  and  an  engagement  in  law  that, 
if  furnished,  they  will  be  consumed  or  paid  for.  It  is  only  on 
this  principle  that,  when  more  rations  have  been  ordered  fiom 
a  contractor  than  can  be  issued  by  him  during  the  continuance 
of  his  contract,  the  government  feel  themselves  bound  to  take 
the  surplus  off  his  hands,  and  take  care  to  indemnify  them- 
selves by  a  stipulation  of  transfer  with  the  succeeding  con- 
tractor. It  seems  to  me  that  any  other  conclusion  would  be 
most  oppressive  and  ruinous.  A  contractor  is  bound  under 
heavy  penalties  to  fulfil  the  requisitions  of  the  commandant  of 
the  army  or  post.  He  is  required  to  place  at  a  frontier  post, 
hundreds  of  miles  beyond  the  reach  of  any  other  market, 
050,000  or  $60,000  worth  of  provisions;  tfiis  he  does  at  a  great 
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additional  expense  for  transportation;  and  when  he  has  done 
so,  he  is  told  he  can  be  paid  for  only  one-half  of  them,  because 
half  the  troops  for  whose  use  they  were  intended  have  been 
ordered  away  by  the  government  to  another  post. 

I  am  of  opinion  that  the  contractor  is  entitled  to  credit,  not 
only  for  his  abstracts  founded  on  this  supply  of  the  1st  Novem- 
ber, 1816,  but  also  for  the  residue  of  that  supply  which  re- 
mained on  hand  at  the  expiration  of  his  contract. 

4th.  The  requisition  of  the  17th  April,  1817,  must  be  con- 
sidered as  having  been  issued  by  the  general  with  a  full  knowl- 
edge of  the  rations  already  on  hand  at  the  posts  for  which  he 
is  ordering  supplies.  That  he  did  know  the  state  of  those  pro- 
visions, is  justly  to  be  infened  from  the  sentence  with  which 
he  introduces  the  requisition:  ^^  The  deposites  at  the  outposts 
not  having  been  completed  agreeably  to  repeated  requisitions 
made  on  you  for  that  purpose,  it  becomes  my  duty  to  require 
of  you,  <kc.,  &c. "  It  seems  to  me  that  the  only  fair  construc- 
tion of  this  sentence  is,  that  something  had  been  done  by  the 
contractor /oi/?arc/5  completing  the  deposites;  but  that  they  were 
not  yet  completed,  and  that  this  order  had  become  necessary  for 
completing  them.  How  could  General  Smith  affirm  that  the 
deposites  were  not  complete,  without  knowing  their  existing 
state?  The  sentence  manifestly  implies  a  knowledge  of  the 
existing  state  of  the  provisions  on  the  part  of  General  Smith  j 
it  implies,  too,  most  clearly,  that  a  ^rt  of  the  rations  which 
would  be  wanted  was  already  on  hand,  and  that  the  number 
now  ordered  was  an  additional  number  for  the  purpose  of 
making  the  deposite  complete. 

But  whether  the  general  did  in  fact  know  the  existing  state 
of  the  provisions,  or  not,  when  he  made  this  new  requisition, 
the  law  will  presume  that  he  knew  it,  because  it  was  his  duty 
to  know  it;  and  to  suppose  the  general  ignorant  df  the  state  of 
supplies  at  posts  situated  like  those  of  Crawford  and  Arm- 
strong, when  the  reports  of  his  officers  ought  to  have  kept  him 
constantly  informed  on  so  interesting  a  subject,  would  be  to 
impute  to  them  a  degree  of  negligence,  and  to  him  a  degree  of 
ignorance,  which  it  would  not  be  easy  to  exculpate  in  a  mili- 
tary point  of  view. 

With  this  knowledge  of  the  rations  that  were  on  hand,  the 
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general ,  stating  that  the  rations  were  not  yet  complete y  calls 
upon  the  contractor  to  make  a  deposite  of  eighty  thousand 
rations.  Who  could  have  supposed  that  he  meant,  other  wise 
than  he  said  ?  and  that  when  he  called  for  rations  to  be  depos' 
ited,  he  meant  them  to  be  in  part  composed  of  those  which  had 
been  already  deposited  utider  a  former  order  9 

Should  it  still  be  said  that  the  provisions  on  hand  were  the 
property  of  the  contractor^  that  he  carried  the  key  of  the  store- 
house,  and  that  he  alone  knew  the  amount  which  was  actually 
on  hand;  that  the  general  had  no  concern  with  this  subject; 
and  that  when  he  made  a  requisition  for  eighty  thousand  ra- 
tions^ it  was  immaterial  to  the  general  whether  the  contractor 
made  up  the  eighty  thousand  rations  out  of  those  on  hand^  or 
whether  he  should  choose  to  buy  fresh. rations; —the  answer 
is,  that  the  premises  on  which  this  argument  is  founded  are 
not  true;  the  rations  deposited  on  the  Ist  November,  1816^ 
under  the  orders  of  General  Smith,  were  not  the  property  of  the 
contractor — at  least,  not  his  sole  property. 

To  try  the  truth  of  this  principle.  Suppose  that  a  party  of 
Indians,  or  of  white  men,  on  a  private  expedition  up  the  river  in 
the  month  of  December,  after  the  deposite,  had  offered  to  buy 
these  provisions  from  the  contractor  at  an  advanced  price:  if 
they  were  his  property,  he  would  have  had  the  legal  right  to 
accept  the  offer,  and  to  sell  them;  but  this  the  general  or  com- 
mandant of  the  post  would  rightly  have  resisted,  and,  if  neces- 
sary, by  force  too ;  and  any  court,  administering  justice  according 
to  law,  would  have  justified  the  resistance.  Why?  Because  the 
provisions  were  no  longer  the  sole  property  of  the  contractor  afler 
their  delivery  on  the  1st  of  November;  they  had  been  delivered 
into  a  public  storehouse  of  tho  United  States, un(/er  a  contract; 
and  the  United  States,  by  the  fact  of  the  delivery,  were  boimd 
to  pay  for  them,  whether  they  used  them  or  not:  after  that 
point  of  time,  the  contractor  had  no  right  or  title  to  the  pro- 
visions themselves.  A  court  of  chancery  would  unquestionably 
have  granted  an  injunction  against  him,  had  he  attempted  any 
disposition  of  them  inconsistent  with  the  purpose  for  which  they 
had  been  required  and  deposited  under  the  contract;  but  this 
such  a  court  could  never  have  done,  except  on  the  ground  that 
the  provisions  belonged  to  the  United  States.    It  is  true  that 
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the  contractor  was,  by  the  contract,  constituted  the  agent  to 
parcel  out  these  provisions  in  rations,  (for  the  trouble  of  which 
he  is  paid,)  and,  with  this  view,  he  necessarily  had  the  custody 
of  them;  and  for  this  reason,  also,  (because  the  right  of  custody 
gives  the  power  of  abuse,)  the  rations  actuaUy  delivered,  evi- 
denced by  his  abstracts,  and  the  rations  actually  on  hand  at  the 
expiration  of  the  contract,  give  the  standard  of  his  compensa- 
tion. But,  as  to  the  protnsions  themselves ,  he  was  no  more  the 
owner  of  them  than  the  barkeeper  of  a  tavern,  the  clerk  of  a 
counling-house,  the  agent  of  a  foreign  merchant,  or  the  overseer 
of  a  farmer,  are  the  owners  of  the  goods  intrusted  to  their  care, 
because  they  have  the  measuring  and  distribution  of  them,  and 
are  paid  for  what  they  measure  and  deliver  only. 

As  to  the  one  hundred  and  fifty  thousand  rations,  then:  they 
had  been  deposited,  and  belonged  to  the  United  States,  and  were 
not  to  be  deposited  over  again.  When  General  Smith  was  draw- 
ing his  requisition  of  the  17th  April,  1817,  he  knew  that  he 
had,  by  a  former  and  separate  order,  called  for  those  one  hun- 
dred and  fifty  thousand  rations,  and  that  they  had  been  stored 
for  the  use  of  the  troops;  when,  therefore,  by  his  last  order, 
he  calls  de  novo  for  eighty  thousahd  rations,  it  is  inconceivable, 
by  a  plain  man,  that  he  meant  to  be  understood  as  including 
in  this  last  order  part  of  the  rations  which  he  had  before  called 
for,  and  which  had  been  deposited  under  that  former  call. 
This  is  certainly  not  the  natural  construction  of  such  a  call; 
and  its  natural  construction  is  all  that  can  be  required  of  the 
contractor. 

It  is  said  that  the  eighty  thousand  rations  last  called  for  were 
for  a  six- months'  supply;  that  they  were  a  full  supply  fot  the 
troops  then  at  those  posts  fdr  six  months;  and  that  the  contrac- 
tor, knowing  these  facts,  ought  te  have  understood  that  eighty 
thousand  rations,  in  all,  were  what  were  required,  and  not 
eighty  thousand  rations  in  addition  to  those  on  hand. 

This  ground  is  not  tenable,  in  my  opinion:  for, 

1st.  The  eighty  thousand  rations  are  not,  in  the  requisition, 
called  a  six  months'  supply  for  the  troops. 

2d.  Although  the  contractor  might  have  knotvn  that  the 
troops  then  at  the  posts  would  not  require  more  than  eighty 
thousand  rations  for  the  next  six  months,  he  would  not  know. 
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«K»r  could  be  preranoie  to  inquire,  what  troops  wene  intended 
for  the  posts  duiki;  the  six  menflths  following  the  eKpiratioQ  of 
bis  ctoitracf,  and  fbr  which  the  eigbty  thousand  rations  wers 
Tequired. 

'3d.  It  was  his  duty  to  obeyfthe  mquisition^  without  asking 
the  reafionson  which  it  was  foanded.  This  he  did  obey  in  its 
t>bvio«s  sense;  and  I  am  of  opinion  that  he  is  further  entitled 
to  a  credit  for  the  eighty  thoasand  rations  di^vered  under  the 
^requisition  of  the  17th  April,  1617. 

I  would  not  have  troubled  you  with  this  copious  exposition 
of  the  grounds  of  my  opinion  on  these  several  points,  but  thwf 
I  understand  I  am  deciding  in  opposition  to  the  practice  of 
the  department;  and  I  thought  it  due  to  the  }uA  Tespeetwhich 
I  fee*  for  the  department  to  show  that  I  am  no<  differing  ifom 
it  lightly  and  inconsideratdy,  but  for  reasons  tiiat  have  at  least 
been  deliberately  weighed,  and  have  given  to  my  own  mind 
the  fullest  conviction. 

'  I  have  the  honor,  &c,,  &c., 

WM.  WIRT. 

To  the  Sbobbtart  op  Waiu 


TAX  .SALBS  ANP  RRIXmmOV$, 

WheK  lands  liable  for  a  direct  tax  are  not  ditisible^  the  wbole  muMt  be  «oM. 
Laodi  soM 'f«r  taxes  may  be  irdeemed  •  vidun  two  y<ara>  upon  paymfini  of  lUe 
fuftoiiiit  paid  by  tlM.pwchaser,  m^  80  per  c^t.  iiitemat. 

Opjf'ice  op  thb  Attorney  General, 

August  10, 182a. 

Sir:  In  answer  to  the  question  propovinded  by  you  for  my 
opinion  yesterday,  in  the  absence  of  the  Secretary  of  the  Treas- 
ury, I  have  the  honor  to  state,  that  by  the  27th  seclipn  of  the 
act  of  Congress  of  9th  January,  1815,. laying  a  direct  tax,  it  is 
expressly  pfovided — 

1.  That  where  the  land  liable  for  the  diwetta^  is  ppt  diJ'isi- 
\)le,  the  whole  shall  be  sold. 

2,  That  the  former  owners  shall  have  liberty  to  redeem 
within  two  years,  upon  payment  <*  of  the  amount  paid  by  such 
purchaser y  with  interest /or  the  santfi  at  the  rs^te  of  twenty  per 
centam  per  anjnum.'^ 

26 
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Th^s  language  is  too  dear  to  admit  of  two  irrterpieialioiisv 
The  twenty  per  cent,  must  be  calcolated  en  the  whole  anwmd 
foM  hythe  purehawer  for  the  indiTisible  tract,  vithoot  iregard  \m 
the  amount  of  tax  for  which  the  land  was  sold. 
I  have  the  honor,  icc^  &c., 

WiM.  WIRT. 
Samuel  Pleasonton^  ^Elsq., 

Fifth  AudUor'e  OJice,  Treamiry  Deparimeni. 


OBUGATIONS  OF  SURETIES  OP  AN  ASSIGNEE. 

Where  an  assignee  of  a  government  eonCnict  to  builil  a  fortification  exectktev 
|i  bond  to  the  government,  with  sureties,  conditioned  tfiiat  be  fulfil  the  original 
contract,  he  and  his  sureties  are  as  much  bound  to  the  petfovmance  of  th» 
oiigioal  contract,  as  they  would  be  in  the  case  of  a  contract  wholly  original* 

Office  op  the  Attorney  General, 

October  17, 1820. 

Sir:  B.  W.  Hopkins,  the  contractor  to  build  the  fortifications 
at  Mobile,  having  died  before  the  completion  of  the  work, 
Roswell  Hopkins,  his  administrator,  made  an  assignment  of 
that  contract  to  Samuel  Hawkins;  in  consequence  of  which, 
a  bond  was  executed  by  Samuel  Hawkins  to  the  government, 
with  security,  referring  to  the  origitial  contract  with  Hopkins, 
and  to  the  transfer  of  that  contract  to  Hawkins,  and  binding 
Hawkins  to  the  fulfilment  of  the  original  contract,  according 
to  its  various  stipulations.  The  qtiestion  is,  whether  this  bond 
is  good  and  sufficient  in  law  to  bind  the  sureties?  The  pro- 
ceeding is  certainly  not  so  regular  as  it  might  have  been ;  yet  1 
am  of  the  opinion  that  a  court  would  consider  this  as  a  new 
contract  between  the  government  and  Hawkins;  and  that  the 
bond  is  consequently  as  obligatory  on  him  and  his  sureties,  as 
it  would  be  in  the  case  of  a  contract  wholly  original. 
I  have  the  honor  to  be,  &c.,  dec, 

W.  WIRT. 

To  the  Secretary  op  War. 


DISTRIBUTION  OF  PRIZE  MONEY. 

Where  a  captured  fleet  was  condemned  as  a  prize  of  war,  and  afterwards  par* 
chased  by  the  President  fbr  f355,000,  under  an  act  of  Congress  directing  snoh 
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j>ureha«e,  and  the  distribation  of  that  amouni  between  the  captors  and  th^ 
heirs,  it  was  not  intended  to  alter  tlie  mode  of  distribution,  nor  to  depriye 
the  widow  of  a  seaman  slain  in  the  struggle  from  claiming  and  receiving  the 
vame  share  that  she  would  h«ve  reoeiTed  had  the  prize  been  sold  mnder  a  decree 
of  oourt. 

Ofrob  of  th£  Attobnbt  Gsmbral, 

October  17, 1820. 

Sir:  The  following  case  has  been  stated  from  the  Navy 
Department  for  my  opinion.  Isaac  Hardy,  a  seaman  in  the 
navy  of  the  United  States,  was  killed  in  the  victory  of  Lake 
Erie,  in  September,  1813.  He  left  a  wife,  who  has  adminis* 
tered  on  his  estate  at  Philadelphia,  where  the  deceased  resided 
m  his  lifetime;  he  left  no  heirs  or  other  known  kindred,  or  rep- 
resentative, except  his  wife.  She  has  applied  for  his  share  of 
the  prize  money;  and  the  question  is,  whether  she  be  entitled. 

By  the  48th  article  of  the  rules  and  regulations  for  the  govern- 
mcnt  of  the  navy  of  the  United  States,  passed  the  83d  April, 
1800,  it  is  provided  that  ^'  the  proceeds  of  all  ships  and  vessels, 
and  the  goods  taken  onboard  of  them,  which  shall  be  adjudged 
good  prize,  shall,  when  of  equal  or  superior  force  to  the  vessel 
or  vessels  making  the  capture,  be  the  sole  property  of  the  cap- 
tors; and  when  of  inferior  force,  shall  be  divided  equally  be* 
tween  the  United  States  and  the  oiSic^rs  and  men  making  the 
capture." 

The,  next  article,  in  making  the  distribution  of  prize  money, 
assigns  <^  to  seamen,  marines, and  all  other  persons  doing  duty 
on  board,  seven-twentieths*"  By  the  practical  construction  of 
this  act  at  the  Navy  Department,  1  learn  that  persons  doing 
duty  on  board,  and  killed  in  the  action,  come  into  the  distri- 
bution, and  have  a  fair  claim  for  their  proportion  of  the  prize 
money  to  their  legal  representatives  or  heirs. 

When,  then,  the  fleet  captured  on  Lake  Erie  was  condemned 
a  prize  of  war,  there  was  a  vested  right  in  the  legal  representa- 
tives or  heirs  of  Isaac  Hardy  for  his  proportion  of  seven-twen- 
tieths of  the  prize  money;  and  it  could  not  have  been  with- 
held from  his  ttdrnvMii-airiXy  Ms  legal  representative. 

But,  on  the  18th  April,  1814,  Congress  passed  an  act  author* 
izing  the  President  to  purchase  the  captured  fleet  at  the  price 
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of  $255,000;  which  sum  it  directed  to  be  distribnted  as  prize 
money  between  the  captors  and  their  heirs. 

In  my  opinion ,  Congress  intended  nothing"  more  by  this  act 
than  to  substitute  the  $255,000  in  lieu  of  the  proceeds  of  the 
sale  of  the  prize  vessels,  had  they  been  sold  under  the  decree 
of  court,  Without  the  liiost  distant  ihtexilion  of  affecting  in  any 
manneir  the  mode  of  distribution,  either  as  to  the  quantum  or 
the  persons  authorized  to  take;  indeed,  th^  cotlld  n^t,  if  they 
had  intended  it,  have  ptodiiced  such  an  eflfect,  because  that 
wbuld  have  been  to  divbst  a  vested  right  ihasmueh,  there- 
fore, ais  Dtana,  the  widow  and  admittistrati^x  of  IsAac  Havd^y 
would  have  been  Authorized  to  take  his  distributive  shate  of 
the  proceeds  of  sales,  bad  the  ynzeA  beeti  seld  under  a'  dtored 
of  court;  so,  in  like  manner,  idlt  she  be  authorized  to  take  his 
distributive  share  of  the  proceeds  of  the  sale  to  the  President^ 
which  are  merely  substituted  in  the  place  of  the  former. 

Even  in  the  character  of  A«tr,  under  the  existing  laws  of 
Pennsylvania,  she  is  the  only  person  who  is  authorized  to  take. 
i3ut  nry  opinion  is,  that  her  receipt  as  administratrix  will  be  a 
sufficient  discharge  for  the  prize  agent;  though  he  may,  from 
abundant  caution^  require  her  to  superadd  the  description  of 
*' sole  heir." 

w.  wmr. 

To  the  S£ciUE;:rART  of  tbx  Navt. 


remotAl  dp  pkititaiiBits. 

Offenders  eoranaitted  to  priBon  in  a  district  other  than  that  in  idiich  theoffeocr 
ia  to  be  tried,  may  be  removed  to  the  latter  to  be  tried,  by  a  warrant  of  tti^ 
jud^e  of  the  district  where  th^  are  impriaohM. 

Officii  of  the  Attornkt  Gknerai^ 

November  10, 1&20. 
Sir:  I  apprehend  that  there  is  no  difficulty  in  the  case  of 
Chamberlayne,  which  was  sulAniUed  for  my  opinion  last  even- 
ing He  h&s  been  arrested  and  committed  to  prison  in  the  dis* 
trici  of  Maryland,  for  an  ofllenice  committed  in  diis  district; 
«nd  the  deaidefa^m  is  to  have  him  brought  back  for  trial  here. 
The  33d  section  of  the  judiciary  act  provides  expressly  fiir  the 
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^,  by  ditecting  th^X,  <^  if  the  ^ommili;Qe9t  of  it^e  ojSTender 
shall  bo  in  a  district  other  th^tQ  jOiAt  in  which  the  offence  is 
io  be  tried,  it  d»afi  }^e  tf>e  duty  of  jthe  judge  of  jthat  district  in 
'nrhi^h  the  d^liociueixt  is  ioiprijs^Q^;  sea$ona)>)y  to  i$sue>  bjo\i^ 
of  tbe  maxBhal  of  t^ifi  mmfi  dielrict  lo  ei^^ute,  a  wanrapt  for  the 
i^moyal  of  the  <Nfi$Dder  lo  Mite  diatriet  in  which  the  trial  is  tp 
be  had.^' 

I  have  the  honor  to  be,  &c.,  i^c* 

WM.  WIRT. 
To  the  SscRETARy  of  State. 


POWBat  OP  THE  SECRETART  OP  THE  TREASURY. 

The  Secretary  of  the  Treaflnry  has  no  power  to  correct  an  alleged  error  of  a 
court  of  the  United  States,  and  to  refund  a  aum  of  money  said  to  have  been 
improperly  paid  in  confle(pience  of  such  alleged  erron  Redress  in  such  a  ease 
can  be  made  only  by^  Coo^gress. 

AtTOKKET  GeNBRAL's   OFFICE} 

November  16, 1820. 
Sm:  I  ciiimot  discover ihat  the  Laws  of  the  Upited  Sta,tes  hc^ve 
invested  the  Secretary  of  the  Treasury  with  any  power  to  grant 
such  a  rei^uest  as  tb^t  of  Mr.  James  Homer,  of  Boston;  that  is 
to  say,  to  correct  an  alleged  error  in  the  judgment  of  a  court  of 
the  United  States,  and  to  reftind  a  sum  stated  to  hare  been  im- 
properly paid  in  conseq^uence  of  such  alleged  error.  If  Mr. 
Homer  has  sustained  an  injury  in  this  instance,  the  only  power 
that  can  ledress  him  is  the  power  of  Congress. 
I  have  the  honor,  d&c.,  d^c, 

WM.  WIRT. 

To  Ihe  SmCKgTJ^X  OP  THE  TuEAftVRT' 


EXECUTIVE  INTS&PERSVCE  WITH  PRIVATE  LITIGATION. 

ThePresiclent  will  not  interfere  in  «  mi^tter  of  priyate  and  individual  litigation. 
If  the  petitioner ^has  been  injured,  the  laws  of  the  country  afford  him  redress. 

Attoknet. General's  Office, 

November  28, 1620. 

Sfii:  On  the  subject  of  William  Pancoast's  petition,  referred 
40  OM  on  yeA^erds^y,  it  is  ^^uj^cie^t.to  say  that  he  calls  on  the 
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I^sident  of  the  United  States  tor  his  official  interfereaoe  in  a 
matter  of  private  and  individual  litigation. 

If  Mr.  P^ncoast  has  been  injured  by  the  proceedhigB  of  vrhick 
he  complains  9  the  laws  of  the  country  afford  hin»  redvess;  nor 
is  his  alleged  poverty  any  bar  to  this  redress,  because,  if  he  has 
a  real  matter  of  grievance,  the  same  laws  aothorize  bim  to  ap- 
pear in  ^ormd pauperis.  His  petition  is  returned. 
I  am^  icc.y  &c.i 

WM.  WIRT.  \ 

To  the  President  of  the  United  States. 


FOREIGN  MINICTBRS,  CONSUUS^Ac. 

Foreign  coimuIs  and  Tit^e-oonsula  are  not  public  miniatera  within  tha  lav  of 
nationa,  or  the  acta  of  Gongreaa,  but  are  amenable  lo  the  civil  juriadiction  of 
our  oourta;  and  in  the  caae  of  the  Genoeae  conaul  (3  DaJlaa,  397)  it  waa  held 
that  they  were  not  privileged  from  proaeciitioaB  for  miadcmcanon. 

But  conaula  are  bound  to  appear  only  in  the  federal  conria;  the  conatittttion  and 
laws,  contemplating  the  reaponaibility  of  conaula,  having  provided  theae  tiihm- 
nala,  in  excluaion  of  the  State  courta,  in  which  they  ahalf  ana wer.. 

Office  of  the  Attornet  General^ 

December  1,  1820. 

Sir:  I  have  examined,  with  the  respect  and  atteation  to  which 
it  is  justly  entitled y  the  letter  of  General  Tives,  the  minister 
of  his  Catholic  Majesty,  which  you  have  done  me  the  honor 
to  submit  for  my  official  opinion;  and  now  proceed  to  give  you 
the  result  of  this  examination. 

The  complaint  is,  that  Mr.  Villavaso,  the  Spanish  vice-consul 
at  New  Orleans,  has  been  arrested  and  heh)  to  bail  at  the  suit 
of  Mr.  Sere,  of  that  place,  for  an  alleged  injury  to  the  property 
or  commercial  pursuits  of  the  latter;  and  General  Vives  calls 
on  the  President  of  the  United  States  to  suspend  the  proceed- 
ing in  this  case,  on  the  ground  that  Mr.  Villavaso^  being  a 
public  functionary  of  his  Catholic  Majesty,  is  protected  fiom 
arrest  by  the  law  of  nations,  is  not  subject  to  the  jurisdiction 
of  our  tribunals,  and  can  be  made  to  answer  for  this  alleged 
injury  only  to  the  sovereign  from  whom  he  derives  his  com- 
mission. 

The  President  possesses  no  powers  but  those  which  he  d«« 
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fives  fipom  th«  constittttion  and  laws  of  the  United  States;  and 
tiiese  give  htm  no  authority  to  interfere  in  this  case.  It  is  not 
•  criminal  frooeedkif ,  in  the  name  of  the  United  States:  if  it 
were,  the  President  tntght,  tf  he  thought  it  proper,  arMst  th« 
proceeding 4>y  a  neUe  prosequi.  But  this  is  a  civil  suit,  in  the 
name  of  an  individval,  bmught  before  the  courts  of  our  coun^ 
IrjTi  for  the  redress  of  a  private  commercial  ii^ury.  Mr.  Villa* 
▼aso  majr  ^ead  to  the  jurisdictioa  of  Che  court,  and  bring  the 
questioo,  if  he  chooses,  before  the  supreme  tribunal  of  the 
nation;  and  his  plea,  if  it  be  well  founded,  will  protect  him 
against  the  suit.  But  the  aubject  being  a  civil  individual  suit, 
of  which  the  judiciary  has  possession,  the  President  has  no 
authority  to  interpose,  in  the  case,  either  by  arresting  the  pro- 
ceedings, by  punishing  the  plaintiff,  or  even  ordering  a  prose* 
eution  against  him,  uufese  the  step  which  he  has  taken  be  in 
violation  of  some  law  of  the  United  States. 

The  only  law  which  we  have,  that  looks  Co  the  protection 
of  foneign  functionaries  against  civil  suits,  is  the  act  of  Con* 
grass  of  the  30th  April,  1790,  ^^  for  the  punishment  of  certain 
crimes  against  the  United  States;'*  the  26th  and  2tilh  eectioni 
of  which  are  exact  tcaascripts  of  the  enacting  clauses  of  the 
British  statute  of  the  7th  Anne,  c.  10,  entitled  <'An  act  for  pre- 
eerving  the  privileges  of  ambassadors  and  other  public  min* 
tsters  of  foieiga  princes  and  states*" 

It  will  not  be  thought  foreign  to  a  question  which  inrdlvei 
the  efficacy  of  our  government  to  protect  its  intercourse  with 
tMteiga  nations,  lo  observe,  that  until  :the  statute  of  Anne,  to 
which  I  have  just  referred,  the  British  Crown  possessed  no 
power  to  punish  the  violation  of  the  person  of  an  ambassador. 
The  preamble  of  that  statute  recites  the  occasion  of  its  enac^ 
jment:  it  was,  that  ^'^eve^al  turbulent  and  disorderly  persona 
iiad,  in  a  most  outrageous  manner,  insulted  the  person  of  his 
excellency  Andrew  Artemononits  Mattireof,  amba^ador  extra* 
ordinary  of  his  Ozarish  Majesty,  Emperor  of  Great  Russia,  her 
majesty's  good  friend  and  ally,  by  arresting  him  and  taking 
him  by  violence  out  of  his  coach  in  the  public  street,  and  de- 
taining him  in  custody  for  several  hours,  in  contempt  of  the 
protection  grauted  by  her  Majesty,  contrary  to  the  law  of  ntf- 
<ions,''  &c.    The  isequel  of  the  transaction  we  have  from 
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Blackstou^'s  Commentaries,  (vol.  1,  p.  985.)  The  Czar  ii^ 
aiated  that  tbe  aberiff  of  Middiesexand  hia  aeoompUoea  should 
be  ptil  to  instant  death ;  and  was  moch  s«r|»iaed  to  ieoaive  for 
ailswef ^  ^  that  ihe  GiueeE  coald  inflict  so  punishment  npoift 
ait7>  the  meanesty  of  her  flirt{fects>  uniees  wttnaated  by  tbe  law 
of  the  land;  afod^  th^ns&re,  she  was  persmded  that  he  wottldl 
a^t  insjst  OD  impos^ibtHiiea. "  The  sheriff  and  his  a^complioeS' 
prere,  H  is  tsue,  tsied  -and  fimnd  gnilt^  Of  the  facts;  but  the- 
qttestiott  how  iur  ihem  fitds  were  enmiiml,  was  reserved  to  be* 
argued  before  tbe  judges,  biat  was  never  d«lenninedy  the  Czar 
having  been  appeased  by  the  statute  whidk  was  preseated  ta 
faim>  under  very  humiliating  eircumslanoes,  on  the  part  of  the- 
Queen,  with  a  repetf tion  i»f  the  apology  fer  her  want  ef  power 
as  la  the  past,  and  a  pledge  of  the  act  as  a  )aw  fov  the  fbtnie;; 
wheteupbn  tbe  offenders  were,  at  his  request,  discharged  from 
all  further  prosecutkMi.  This  datute  of  Anne  is  the>£rst  and 
hA  which  hto  been  passed  by  the  British  ParliameDt,  ibr  the 
prolectiou  v(  foreign  ftinctionaries.  Oar  act  of  Congtess  is 
pteoisely  connnensiirate  with  it;  slid  the  power  which  llie  Brit«- 
tsh  monarchy  wanted  to  so  late  a  period  ef  its  history,  was 
eonfeired  on  our  goveNimeut  in  the  first  year  of  its  formation. 

ir«  'consiri  be  an  ambassador  or  %  tmuister,  within  the  OEiean* 
iug  of  this  act,  the  process  is  by  U»e  act  declared  null  tiud  void 
to  all  intents,  constructions,  and  fua^ses  whatsoever;  and  ttie- 
idainttff,  and  all  others,  concerned  in  the  suing  Jbrth,  pioseea- 
(ion>  and  exdcution  of  the  writ^  are,  upon  conviction,  subject 
lo  imprisoument  not  exoeedang  three  years,  and  to  fine  at  the 
dssoorelion  of  a  couit^ 

The  functionaries  protected  by  the  act  are  ^^ambaasador^  and 
0iherpuUic  ministers  of  'any  foreig^i  prince  oir  state  autfaoriaedr 
Sttd  received  as  such  by  the  President  of  the  United  States." 
'Aseoonsuls  wkhdn  this  desoriptaon  ?  Under  the  statute  of  ilnoe^ 
(iA  which  the  descriptive  wosdsare  precise^  the  same,)  jt  has 
^be^n  determined  that  they  are  not.  The  question  was  raised 
4qr  one  Sarbuit,  a  comuercial  ageni'of  the  King  of  Prussia,  and 
was  decided  by  idle  Lord  UhaaoeUor  Talbot,  in  the  10th  year 
4ft  Qeojgelh  The  Ohanc^lloi,  after  hearing  oounsel  on  tbe 
foint^  having  pioceeded  to  exaasiue  the  nature  of  Barbuit's 
Amction%  fot  die  purpose  -of  asoesiaining  vbetber  he  came 
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within  ftbe  deacription  of  a  public  miniaier  used  in  the  statute, 
and  having  observe  on  his  wanting  that  essential  feature  of 
Ihis  oharaoter — ^Hbe  being  inlmeted  b>  transact  affairs  between 
tbe  two  crown8''-*H»»iolQides  thus:  ^^Atmost,  he  is  only  a^on^ 
mxt.  It  is  the  opinion  of  Barbeyrae,  Wicquefort,  and'  otbeis, 
Ibai  a  coMul  is  not  enlilled  to  the  ju9  gentium  bebnging  to 
ambassadors;  and  as  there  is  no  authority  to  consider  the  de- 
foidasyt  in  ,any  ofter  view  thitn  as  a  consul^  unless  I  can  be 
wtisfied  that  thos^  acting  in  that  capacity  are  entitled  to  the 
/itf  gentium  1  cannot  d«seh«rge  him."  (Talbot's  Cases,  p. 
S81  0i  ae;.)  It  is  seafcely  necessary  to  nemark  to  you,  sir,  tba|t 
otur  courts,  in  oonstnung  an  Act  borrowed  from  the  British 
atatiite-book,  constantly  adopt  the  settled  constniction  of  the 
Stilish  cMirto,  unless  it  be.  moat  palpc^Iy  wrong;  which  oaa 
acaroely  be  prodjeatedof  any  4ec»sion  made  by  the  ii)rdOhan>^ 
ceUoff  Talbot. 

But  that  consuls  ave  not  puUiiciniusters  in  tiie  sense  of  the 
law  of  nations,  (which  is  that  of  onr  act,)  does  not  depend  oat 
the  authority  of  Lord  Talbot  alone;  for  to  bis  own,  and  author- 
ities'Cited  by  him,  may  be  addad  diose  of  Vattel;  lib.  2,  ch.  d, 
4 34;  Bynkershock,  Traite 4xx  Jtige  Compet.  ch.  10,  ^  «;.CaL 
Uere,  De  la  Jiaaifire  de  Negocier  avec  las  Sounerains,  1st  part, 
p.  94,  of  the  Iiondon  edition  of  1760;  Bonchard,  TMorie  de 
.IVaites  de  C€ifnmerce,cb.  6,  ^  1  ;iSt.  Real,  Science .du  Gouv- 
<er!aeiaient,  t.  >5,  Droit  de  Gens,  ch.  1,  ^  4  and  11 ;  to  which  may' 
be  added  the  authoiity  of  Ydlin,  Ofdonnance  Ae  .ia  Marine, 
torn.  1,  lib.rl,  tit.  9,  De  Consuls;  and  Arown's  Civil  Law,  vol* 
2,  ch.  14.  Supported  by  such  jauthiwities,  I  think  it  may  be 
Mfeiy  assumed  that  a  consul  is  not  a  puUic  minister  within 
the  meanidig  of  our  act,  which  is  that  of  the  general  law  of 
aiations. 

I  amivware  that  some  modem  auliiors  have  treated  the  quea- 
tion  '^  whether  a  consul  be  a  public  miller,"  as  a  mere  dis* 
pnte  about  words.  Such  aie  Mr.  De  Stick  and  Mx.  Boial; 
lAnd  no  it  may  be»  in  the  abstract  light  in  whioh  they  hav« 
tak^a^p  the  question;  but  in  relation  to  our  act  of  CongresS| 
the  questi(ui  becomes  a  material  question  of  things,  and  not 
0ieiely  of  words;  and  on  the  .grounds.  I  have  stated,  I  have  no 
doubt  that  our  Suptame  Court  would  concur  >wkb  the  Lord 
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Chancellor  Talbot  in  the  opinion  ^'  that  a  consul  is  not  a  pub- 
lic minister,  within  the  spirit  and  meaning  of  the  statnte;*^ 
and  if  so,  there  is  no  law  within  the  United  States  whieh  ez* 
empts  the  consuls  of  friendly  powers,  residing  among  us,  from 
the  jurisdiction  of  our  courts;  and  none  which  authorizes  the 
President  to  prosecute  those  who  call  them  belore  those  courts 
to  answer  civilly.  • 

Is  our  condition,  as  a  nation,  singular,  in  this  particular?  If  I 
understand  General  Yives  correctly,  it  is;  for  I  understand  him 
to  state  it  as  a  doctrine,  '^sanctioned  by  Uie  most  distinguished 
publicists,"  that  those  who  consider  themselves  aggrieved  by 
the  acts  of  a  consul  of  a  friendly  power  residing  among  them, 
have  no  right  to  appeal  to  the  courts  of  the  country,  and  have 
no  redress,  except  by  applying  to  the  government  from  which 
such  consul  derives  his  authority:  in  other  words,  that  a  consul 
is  not  responsible  to  the  courts  of  the  country  in  which  he  re- 
sides, either  civilly  or  criminally,  and  can  be  called  to  answer 
to  that  sovereign  alone  under  whom  he  holds  his  appointment. 

With  greatrespect  for  the  opinion  thus  advanced,  the  author- 
ities, whom  it  is  usual  to  consult  on  such  occasions,  appear  lo 
me  to  hold  a  different  language;  and,  so  fiuras  the  civil  respon* 
aibility  of  the  consul  is  concerned,  to  concur,  unanimously,  in 
the  opposite  doctrine. 

There  are  not  wanting  highly  respectable  authorities  who 
maintain  that  a  consul  is  subject  to  the  whole  extent  of  the 
criminal  jurisdictbn  of  the  country  in  which  he  resides.  Such 
are  Wicquefbrt,  De  I'Ambassadeur  et  de  ses  Ponctiohs,  lib.  1, 
^  5;  Bynkershock,  Tr.  du  Juge  Comp.  des  Ambassadeurs  ch. 
10,  §  6;  and  Brown,  Civil  Law,  vol.  2,  ch.  14.  There  are 
others  who  dispute  this  point,  and  who  are  not  at  present  in- 
terested in  settling  it.  The  question  with  which  alone  we  have 
now  to  deal,  is  the  responsibility  of  the  consul  to  the  cMlju- 
risdicium  of  thecountry;  and  I  think  it  may  be  safely  affirmed 
that  there  is  no  author  of  general  notoriety  in  this  country, .who 
maintains  the  exemption  of  the  consul  from  this  branch  of 
jurisdiction;  and  no  one,  who  descends  to  the  particular  ques- 
tion at  all,  that  does  not,  on  the  contrary,  admit  it. 

Yattel,  in  the  passage  before  cited,  claims  only  an  exemption 
from  the  cHmi/io/ jurisdiction  of  the  place,  (except  in  the^ase 
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of  enormous  crimes;)  and  even  this  exemption  is  so  far  from 
being  considered  by  him  as  an  established  principle,  that  be 
recommends  it  as  the  safer  course  to  settle  it  by  treaty. 

Yalin,  (qtid  m^raj)  having  spoken  of  consuls  as  the  mere 
creatures  of  commercial  arrangemeiit  between  sovereigns,  and 
as  not  belonging  at  all  to  the  law  of  nations,  gives  us  a  history 
of  their  establishment  in  the  Levant  and  elsewhere,  and  then 
proceeds  to  treat  of  their  privileges  thus:  *^  The  privileges  of 
consuls  depend  either  on  treaties  made  between  the  respective 
States,  or  on  custom,  so  Ikr  as  the  latter  has  not  been  controlled 
by  particular  treaties;  %Mch  custom y  according  to  all  appear* 
ancBy  is  derived  from  the  eafiUdaixQns  concluded  between  our 
kingSj  those  of  France^  and  the  Turkish  emfperorsV 

It  might  be  fidrly  objected  to  any  consular  claim  of  privilege 
derived  from  such  a  custom  as  this:  1st.  That  we  are  not  par- 
ties  to  the  treaties  from  whence  the  custom  avowedly  proceeds. 
Sd.  That  the  privileges  ^f  consuls  in  the  Levant  {dans  les 
EeheUes  dn  Levant)  have  always  been  greater  than  those  of 
consuls  who  reside  in  more  civilized  countries;  insomuch>  that 
Mr.  Calliere,  while  he  admits  it  as  a  general  truth  that  consuls 
are  not  public  ministers  within  the  contemplation  of  the  law 
of  nations,  yet  says  that  those  who  reside  dans  les  EeheUes  du 
Levant  are  regarded  as  ministers.  (Mauiere  de  Negocier  avec 
les  Souverains,  part  1,  pages  94-'6.  London  edition  of  1750.) 
It  is  placing  the  doctrine  on  which  I  insist  on  the  highest 
ground,  therefore,  to  appeal  to  the  privileges  of  consuls  in  the 
Levant  as  the  standard.  As  to  these  privileges,  Mr.  Yalin  says 
the  principal  are  these:  1st,  that  of  not  paying  any  taxes  or 
imposts;  2d,  not  to  be  imprisoned  for  any  cause  whatever, 
except  to  demand  justice  against  them  at  the  port — ^^sans  d 
demander  justice  contr^cux  a  la  Porte ;^^  an  exception  vrhiah 
(to  say  the  least  of  it)  covers  the  whole  ground  for  which  I 
contend,  of  their  subjection  to  the  tribunals  of  the  country  for 
civil  injuries.  Mr.  De  Steck,  a  most  strenuous  advocate  for 
Che  rights  of  consuls,  has,  in  his  essay,  given  us  an  elaborate 
synopsis  of  all  the  stipulations  as  to  consular  privileges  which 
are  to  be  found  in  (he  commercial  treaties  of  the  world  since 
the  year  1604,  and  has  there  given  us  the  results  of  this  colla- 
tion;  which,  so  far  as  the  present  question  is  concerned,  are: 
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IM,  ^'That  consuls  are  regularly  exempt  ftom  the  criminfd 
juriadictioQ  of  the  sovereign  and  the  magistcates  of  the  couotif 
where  they  reside; at  leasts  that  they  caoQot  be  anealed  or  piil 
is  priaoQ  on  auch  charges.'*  2(}.  '^  QufuU qux qffjoir^ etma 
fnatih-es  civilesy  Uscwuvls  soni  gineralemeni  aownU  a  la  j^ 
risdicii9n  dea  tribwuiux  du  pmfg  et  du  lieu  de  leur  itaUkaemeni 
0t  de  leur  rtaidenee.  S^ib  exerceni  de  negocesy  ils  sont  traUke 
de  la  mJkmefafen  eteurle  mime  pied  que  lee  autree  negecians.^' 

It  does  not  appear,  hy  the  statement  of  the  case,  whether 
^Mr.  Villaxraso  does  or  does  not  carry  on  traAe.  If  be  do,-  he  is, 
•according  to  this  and  ail  the  other  antfaorities,  to  be  treated  as 
diier  meinohants  are;  hut  if  he  do  not,  he  is  still,  aceordiog  to 
Mr.  De  Steck,  subject,  in  civQ  matters,  4o  the  jurisdiction  of 
tjhe  courts  of  the  country.  And  it  is  in  point  to  the  particular 
ca«e  before  us  to  observe,  that  the  writer  founds  Ibis  reralt, 
JODong  other  authorities,  on  a  tsealy  between  Spain,  heraelf, 
-And  Franoe^-^Convention  entre  la  France  et  I'Espagne,  con- 
.olue  au  Paris,  ie  ISetne  Mais,  1769,  art.  2.  (De  M^,  Essai 
isur  les  Consuls,  aec.  7,  p.  ^*^'3:  Berlin  ed.,  1790.  De  rOri- 
gine  et  des  Eoaotions  des  Conauls,  chap.  4,  p.  40 :  St.  Peters- 
burg, 18070 

Messrs.  Galltera  and  Borel  do  not  descend  to  the  partidilar 
questioin.  The  former  merely  says  that,  although  not  minif- 
ters,  consuls  enjoy  eome  of  the  privileges  of  linioisters.  Whut 
tibey  are,  he  does  not  specify.  Mr.  Borel  satisfies  himself  wilh 
'leferring  to  ;tiie  treaties  between  the  European  princes  and  the 
Ponte,  as  well  as  those  with  the  regencies  of  Barbary,  as  giving 
fthe  detail  of  conmilar  {vivileges;  and  (waiving  the  exceptions 
already  made  to  this  .source  of  inf^ixmation)  it  appears  :by  Valin 
.and  De  Steck,  that  oven  in  those  countries  consuls  ate  subject 
ito  the  civil  jurisdiction  of  the  .place  of  their  residence. 

Our  constitution  and  laws,  contemplating  the  responsibiii^ 
lOf  consuls  to  the  jurisdiction  of  .our  courts »  have  provided  the 
ttribonals  before  wihicfa  they  m^y  sue  and  ,be  sued  or  prose- 
.cuted:  these  are  the  tribunals  of  the  nation,  before  which, 
lUone,  in  exclusion  of  the  Stale  courts,  consuls  are  bound  |o 
answer. 

I  am  not  aware  that  the  question  of.  the  liability  of  consuls 
.  to  the  jurisdiction  of  the  courts  of  the  country  has  been  brought 
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before  any  of  our  national  courts,  except  in  the  case  of  th« 
Cksnoese  cOnsUl,  miwrted  2  Dallas^  297.  In  this  case,  the  cir- 
cuit court  of  the  United  States,  consisting  of  Judges  Wilson^ 
Iredell,  and  Peters,  determined  that  the  defendant,  a  consul  of 
Cfenoa,  was  not  privileged  ftom  prosecution /br  a  misdimeahorj 
in  virtue  of  his  consular  privileges. 

The  result  of  this  examination  is,  that  the  President  cannot 
interfere  in  the  suit  instituted  by  Mr.  Sere  against  Mr.  Yill^- 
•  vaso;  that  if  the  process  has  been  i^su^d  from  a  court  of  ^i^ 
State,  the  consul  may  abate  the  suit  by  pleading  to  the  juriS'* 
diction;  that  if  it  be  before  a  national  court,  the  consul  may^ 
if  he  choose  it,  \k\u%  the  question  before  the  Supreme  Court 
of  the  nation,  for  final  decision;  and  iii  the  inieantime,  that,  iii 
my  opinion,  consuls  residing  among  us  a^e  subject  to  the  civil 
jurisdiction  of  our  courts;  in  which  respect,  so  far  as  we  may 
rely  on  the  authors  who  have  treated  of  this  subject,  they  are 
on  the  same  footing  here  as  in  other  countries. 

I  have  the  honor  to  be,  most  respectfully,  your  obedient  ser« 
vant^ 

WM.  WIRT. 

To  the  PllE9flDKNT  OP  THE  UwrTETD  StATSA. 


PENSIONS  TO  AIDS-DE-CAMP. 

The  act  of  H^  Jfuiuary«  1813,  does  not  provide  pensions  for  aidsnle-camp,  as 
•uchy  regulated  by  their  pay  as  such;  and  therefore,  until  further  legislation^ 
they  can  receive  only  the  pensions  to  Which  their  commiMtion's  ^ntlUe'Chleifi. 

Office  op  th^  Attobi/by  GsNEftAi;, 

DecenlAer  By  1820. 
Sir:  l%e  1401  tutteiitm  6t  the  abt  of  Ocmgfea^  of  the  llik 
Tanoary^  ISlfS;  '^  to  mito  an  addifi6b<i^t  etliUtarf  fbifee/'  appears 
to  me  to  look  only  to  cohitnisstoned  mi  ii&n*c6miiimionBi 
offieersi  mu^citins^  and  piivaieS)  in  fixing  the  mteof  atloinmnbb 
Ibr  pensions.  Thete  is  no  rate  of  peMioA  'there  gfiven  to  aid»- 
^iei^camp^  whO;  you  infinrm  me^  ate  ilot  oomminiotied  as  (^ueb, 
and  therefore  do  not  cdffie  "^ifh'in  either  6f  the  denothinatioiilB 
given  by  the  act.  i^he  case  of  Ca|>ttiii)  Whit^,  th\Brefo»re,  is  b 
tct^  oM&Atf^,  «d  ftr  'a*  hfei  ^dat  for  a  pehsdon^  gmdnwtMbir 
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his  pay  as  aid-de-camp,  goes.  It  would  be  an  uawarrantable 
enlargement  of  the  express  terms  of  the  act  to  extend  it  to  such 
a  case;  It  would  be  legislation ,  not  construction;  since  it 
would  be  a  substantive  and  distinct  enactment  pcovidin^^  for 
a  new  class  of  cases  not  contemplated  by  the  act.  The  spirit 
of  the  section  can  leave  no  doubt  that,  if  the  case  had  occurred 
Co  Congress,  they  would  have  provided  for  it  by  adapting  the 
pension  to  the  pay  of  the  aid-de-camp.  Congress  may,  and 
joaost  probably  would,  by  a  special  law  for  the  particular  case, 
order  a  pension  adjusted  by  the  scale  of  the  pay.  But  as  th« 
law  now  stands,  I  do  not  see  that  you  can,  with  propriety,  do 
more  than  to  allow  n  pension  regulated  by  the  pay  belonging 
to  his  commission  as  captain. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient 
servant, 

WM.  WIRT, 

To  the  Secretary  op  War. 


PRIORITY  OP  THE  UNITED  STATES. 

Where  the  estate  of  any  deceased  debtor,  in  the  hands  of  executors  or  admin-* 
istrators,  shall  be  insufficient  to  pay  all  the  debts  due  from  the  deceased,  the 
debt  due  the  United  States  shall  be  first  satisfied,  (act  of  3d  March,  1797;}  but 
whether  the  United  States  have  priority  over  mortf;ages  executed  on  land  of  the 
debtor,  whilst  a  debtor  to  the  United  States,  qutrt. 

Office  of  the  Attorney  General^ 

Decembers,  1820. 

Sir:  I  have  examined  the  documents  touching  the  claim  of 
Ihe  United  States  against  the  estate  of  Oliver  Bidwell^  with 
reference  to  the  particular  question  which  you  propounded  to 
xne — to  wit)  whether  this  was  a  case  to  which  the  priority  given 
by  the  acts  of  Congress  to  the  United  States  attached. 

The  act  of  Congress  of  the  3d  of  March  ^  1797,  "  to  provide 
more  effectually  for  the  setdement  of  accounts  between  the 
United  States  and  receivers  of  public  money/'  provides,  among 
other  things,  that  ^^  where  the  estate  of  any  deceased  debtor  in 
the  hands  of  executors  or  administrators  shall  be  insufficient 
to  pay  all  the  debts  due  from  the  deceased,  the  debt  due  to  the 
United  States  shall  be  first  satisfied."  This  being  the  precise 
predicament  of  Bid  well's  estate^  there  can  be  no  doubt  that 
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the  priority  given  by  the  law  applies  to  the  case;  and  that  it 
operates  on  all  the  effects  left  by  Bidwell  which  were  properly 
his  own  estate.  What  were  properly  his  effects;  and  whether 
property  mortgaged  by  him  during  his  life,  but  after  he  becomes 
adebtor^.by  bond,  to  the  United  States^  can  be  considered  as 
subject  to  the  operation  of  this  priority, — are  nicer  questions, 
into  which  I  am  not  required,  by  the  general  question  pro- 
pounded  to  me,  to  enter.  The  court,  however,  before  which 
the  questipn  is  brought,  will  make  the  proper  discrimination; 
and  if  they  commit  an  error  to  the  prejudice  of  the  United 
States,  I  ^do  not  perceive  why  it  may  not  be  rectified  by  the 
courts.of  the  nation.  I  am  not  in  possession  of  the  local  laws 
of  Connecticut;  and  therefore  know  not  how  far  the  settlement, 
which  it  seems  the  administrator  has  had  with  the  court  of  pro- 
bate, is  made  conclusive  against  all  the  world  by  those  laws.  In 
general,  such  a  settlement  is  regarded  as  an  ex  parte  proceed- 
ing, and  open  to  be  impeached  in  a  distinct  suit  by  any  one 
interested  to  impeach  it.  I  do  not  at  present  perceive  why  the 
administrator,  (and,  if  necessary,  the  sureties  in  his  bond  of 
administration,)  together  with  tlM  sureties  to  Bid  well's  bond 
to  the  United  States,  should  not  be  all  convoked  before  the 
circuit  court  of  the  United  States  for  the  district  of  Connecti- 
cut, by  a  bill  in  chancery^  chaining  misapplication  and  fraud 
(as  it  is  alleged  to  exist  in  the  case  of  the  mortgage)  in  the  ad- 
ministration of  assets;  seeking  a  discovery  of  farther  assets; 
stating  the  alleged  deficiency  of  assets;  stating,  also,  (as  it  is 
hinted,)  a  firaudulent  conveyance  on  the  part  of  one  of  Bid- 
well's  sureties  to  avoid  the  payment  of  this  debt;  and  praying 
for  a  decree  against  those  who  ought,  in  equity,  to  pay  the  debt. 
Such  a  suit  would  be  well  grounded  on  the  general  jurisdic- 
tion of  courts  of  chancery,  and  would  decide  tlie  whole  con« 
troversy  i^  once. 

There  may  be  obstacles  in  the  way  of  this  proceeding,  of 
which  I  am  not  aware;  but  at  present,  it  strikes  me  as  the 
best^  both  for  the  United  States  and  the  sureties  of  Bidwell. 

I  have  the  honor  to  be,  sir^  very  respectfully,  your  obedieat 
servant, 

WM.  WIRT. 
.    To.the  Sbckstabt  OF  Wae« 
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STREETO  IN  THE  CITY  OP  WASHiNGTOJT. 

The  act  of  July  16,  I790»  for  establUhin|f  the  seat  of  government  of  the  Unked 
States,  authorized  commissionerB,  who  were  to  be  appoint^  by  the  President, 
to  purchase  or  accept  such  quantity  of  land  on  the  eastern  side  of  the  Potomac, 
within  the  District  of  Columbia,  as  ih&  President  should  deem  proper  for  the 
Qie  of  the  United  Staiea;  and  by  a  liberal  constrtietkMi.of  that  proviidony  only, 
has  it  been  claimed  that  the  President  had  power  to  establish  a  plan  of  the  city; 
but  the  deeds  of  the  original  proprietors  require  the  trustees,  appointed  by 
them,  to  corivey  to  the  commissioners  such  streets,  squares,  parcels,  and  lots, 
as  the  Frttident  sko%rid  deem  frtiftr.  In  pursuance  of  the  poWer  thus  eon- 
feired,  President  Washington,  in  1717,  executed  an  insmunent  of  wrilingrin 
which  he  directed  the  trustees  to  convey  to  the  commissioners  all  the  streets 
delineated  in  a  plan  intended  to  be,  but  not,  annexed.  President  Washington 
having  previously  ratified  Ellicott's  engraved  plan  of  the  city,  it  mwn  now  bfe 
presumed  that  EQicott's  plan  was  what  he  intended  to  annex;  and  that,  as 
it  indicated  streets  through  the  mall,  it  was  originally  intended  thai  streets  might 
be  opened  through  it. 

And  although  President  Adams  subsequently  gave  his  sanction  to  another  plan, 
said  by  the  commiftsiotiers  to  have  been  annexed,  whicih  did  not  indicate 
streets  through-  the  mall,  the  pronnrigation,  piibttoatioQ,  and  exhibilion  of 
EUicott's  plan  on  the  day  of  sale  of  lots,  amount  to  a  pledge  of  the  puUic 
faith  that  the  streets  thus  bdicated  should  be  opened. 

Officb  or  THE  Attobnbt  Qbnkral^ 

December  16^  1820. 

StR:  On  th0  iMibjeot  of  tkd  appficaHaeh  made  u>  jtm  \j  the 
corportifiotv,  to  permit  straetd  to  be  opened  through  the  »aD|  f 
take  the  liberty  to  enclose  an  official  opimon  from  the  Attorney 
Gevteval  (Ur.  Breekentidge)  to  Pramdeat  iefferaen  m  1886,  ftf 
the  purpose  of  ahowing  that)  from  an  aipparentlj 'elaborate  and 
earefol  exaaiinatien  of  (he  official  aels  and  oecmntinieatioBe 
of  Pvesident  Waahin^on,  Mr.  Breokenrtdge  oame  to  the  oon- 
^^iusion  that  the  engraved  and  publiihed  plan  of  Mr.  Stliaottis 
the  only  legitimale  and  authemic  plan  of  the  chy  of  W«uihmg- 
ton ;  that  of  Mr.  JL'&nfiint  being  of  ne  'authority  at  all.  I  wn 
not  in  possession  of  these  acts  and  coaimunfcationa  of  Presi- 
dent Wasfaingtdn,  and  haive  therefore  no  opportunity  of  paseing 
an  opinion  on  the  aoeuracy  of  Mr.  'Breckenridge^s  condusion. 
Prima  facie  J  there  ie  no  reaaen  to  distrust  it.  On  the  contltory, 
it  is  entitled  to  entire  tespeot  until  ita  aecuraey  iiAaU  be  dis- 
proved. 

•If  Bllicolt's  plan  be  the  troe  one,  then  there  are  two  pvo- 
visions  in  the  ne\)r  charter  of  incorperatiDn  paased  at  the- last 


Digitized  by  CjOOQIC 


TO  THE  PRESIDENT.  417 

Streets  in  the  City  of  Washington. 

session,  which  have  an  important^  and,  indeed,  a  decisive  bear- 
ing on  the  case.  The  first  is  the  specific  power  given  to  the 
corporation  by  the  7th  section  of  that  act,  "  to  open  and  keep 
in  repair  streets,  avenues,  lanes,  alleys,  drains,  and  sewers, 
agreeably  to  the  plan  of  the  city. ' '  The  second  is  the  provision 
of  the  15th  section:  "that  the  Commissioner  of  Public  Build- 
ings,or  other  person  appointed  to  superintend  the  United  States 
disbursements  in  the  city  of  Washington,  shall  reimburse  to 
said  corporation  a  just  proportion  of  any  expense  which  tnay 
be  hereafter  incurred  in  laying  open^  or  otherwise  improving, 
any  of  the  streets  or  avenues  in  front  of,  or  adjoining  to,  or 
which  may  pass  through  or  between  any  of  the  public  squares 
or  reservations,*'  (fee. 

Here  Congress  recognise  the  existence  of  a  plan,  and  give 
authority  to  the  corporation  to  open  streets  according  to  that 
plan.  They  do  more;  for,  by  the  second  provision,  they  recog- 
nise a  plan  indicating  streets  which  pass  through  the  public 
squares  and  reservations,  and  require  the  Commissioner  to  pay 
a  proportion  of  the  expense  incurred  by  opening  them.  If  the 
plan  thus  pointed  at  be  the  plan  of  Mr.  Ellicott,  (and  this  must 
be  the  case  if  Ellicott's  be  the  only  authentic  plan,]  you  will 
observe  that  this  does  indicate  streets  passing  through  what  is 
called  the  mall,  in  several  directions;  and,  according  to  the 
clauses  of  the  charter  just  quoted,  the  corporation  is  expressly 
authorized  to  open  these  streets. 

Has  the  President  any  control  over  this  power?  and,  if  he 
have,  what  is  it? 

There  is  no  act  of  Congress  which  gave  to  the  President  the 
express  power  of  establishing  the  plan  of  the  city  of  Washing- 
ton. The  act  6f  July  16,  1790,  for  establishing  the  temporary 
and  permanent  seat  of  government  of  the  United  States,  author- 
izes the  commissioners  (who  were  to  be  appointed  by  the  Presi- 
dent) to  purchase  or  accept  such  quantity  of  land  on  the  eastern 
side  of  the  Potomac,  within  the  District,  (Columbia,)  as  the 
President  shall  deem  proper,  for  the  use  of  the  United  States. 
It  is  only  by  the  most  liberal  construction  of  this  prbv^ion  that 
it  can  be  made  to  confer  on  the  President  the  power  of  estab- 
lishing  the  plan  of  the  city.  Mr.  Breckenridge  is  therefore, 
perhaps,  strictly  conect  in  deriving  this  power  from  the  deeds 
27 
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of  the  original  proprietors,  which  require  the  trustees  appointed 
by  them  to  convey  to  the  commissioners  such  streets,  squares, 
parceby  and  lots,  as  the  President  shall  deem  proper  for  the  use 
of  the  United  States.  It  appears  by  Mr.  Breckenridge's  state- 
ment of  facts,  that  in  1797  President  Washington,  in  pursu- 
ance of  the  power  thus  given  him,  executed  an  instrument  of 
writing,  in  which  he  directs  the  trustees  to  convey  to  the  com- 
missioners off  tke  streets  as  delineated  in  a  plan  said  to  be  an- 
nexed. 

This  plan,  it  is  ftirther  stated,  was  by  accident  not  annexed 
by  President  Washington;  but  a  plan  is  said  by  the  commis- 
sioners to  have  been  annexed,  and  sanctioned  by  President 
Adams  in  1798;  which  plan  is  repre.«ented  as  not  indicating 
streets  passing  through  the  mall,  and  in  this  respect  differs 
from  Ellicott's  plan. 

If,  however.  President  Washington  has,  as  Mr.  Brecken* 
ridge  states,  previously  ratified  Ellicott's  engraved  plan,  this 
must  be  considered  as  the  plan  which  he  intended  to  annex; 
and  it  was  not  competent  for  President  Adams  to  give  that  in* 
Btrument  of  writing  a  dilEferent  direction,  by  annexing  it  to  a 
different  plan.  The  promulgation  of  Ellicott's  engraved  plan 
through  the  United  States,  with  the  explanatory  notes  annexed 
to  it,  holding  up,  among  other  inducements  to  purchasers,  the 
convenient  arrangement  of  the  streets  as  thereby  indicated,  and 
the  publication  and  exhibition  of  this  plan  on  the  day  of  sale, 
amount,  in  my  opinion,  to  a  pledge  of  the  public  faith  that  the 
streets  thus  indicated  should  be  opened.  The  permanent  oc- 
clusion of  them  would  be  an  injury  to  the  purchasers  of  lots 
adjoining  the  mall,  (particularly  to  those  on  the  south  side 
of  it,  who  would  be  thereby  put  to  the  inconvenience  of  making 
a  circuit  by  the  Capitol  to  reach  the  business  part  of  the  town,) 
of  which  they  would  have  a  just  right  to  complain,  and  which, 
in  the  case  of  a  contract  between  individuals,  would  not  be 
tolerated  by  a  court  of  chancery.  Congress,  however,  to  whom 
belongs  the  exclusive  power  of  legislation  in  the  Disuict,  did, 
in  the  y^  1812,  pass  an  act  by  which  the  President  was  au- 
thorized '^  to  take  possession  of  the  whole  of  the  reservations 
of  public  grounds  in  the  city  of  Washington,  and  lease  them 
out  for  a  term  not  exceeding  ten  years,  on  such  terms  and 
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conditions  as  in  his  judgment  may  best  effect  the  improvement 
of  the  said  grounds  for  public  walks^  botanic  gardens,  or  other 
public  purposes.'^  (See  4th  vol.  Laws  U.  S  ,  page  462.)  This 
act  remains  yet  unrepealed;  for  I  do  not  consider  the  provision 
in  the  charter  of  the  last  session,  which  authorizes  the  corpora- 
tion '*  to  occupy  and  improve  for  public  purposes,  by  and  unth 
the  consent  of  the  Presidefii  of  the  United  States,  any  of  the 
public  and  open  squares, '^  <5&c.,as  amounting  to  a  repeal  of  the 
act  of  1812;  but,  on  the  contrary,  as  recognising  and  confirming 
the  President's  authority  and  control  over  the  public  grounds. 

The  President  may  still  act  under  the  law  of  1812,  by  taking 
possession  and  making  leases  of  the  reservations  for  the  pur- 
poses therein  mentioned;  and,  under  the  full  power  given  by 
this  act,  he  may  lease  out  the  whole  mall  for  purposes  which 
would  require  the  occlusion  of  the  streets  indicated  by  EUi- 
€ott's  plan;  or,  if  be  has  it  in  contemplation  to  devote  this 
property  to  purposes  within  the  act,  which  would  render  it  im- 
proper that  streets  should  be  opened  through  it,  he  has  the 
authority  and  power  to  refuse  his  assent  to  the  resolutions  of 
the  corporation.  ' 

There  is  another  act  of  Congress  to  which  it  is  proper  to  ad- 
vert on  this  occasion;  it  is  the  act  of  the  last  session,  "  for  the 
benefit  of  the  Columbian  Institute,  established  for  the  promo- 
tion of  arts  and  sciences  in  the  city  of  Washington,"  whereby 
there  is  granted  to  that  body  the  use  of  a  tract  of  public  land 
in  the  city,  not  exceeding  five  acres,  to  be  located  under  the 
direction  of  the  President  of  the  United  States,  and  to  be  held 
by  that  body  till  it  shall  cease  to  exist.  If  it  be  the  purpose  of 
Ibe  President  to  have  these  five  acres  located  together  on  the 
mall,  it  would  be  improper,  I  presume,  to  have  them  cut  up  by 
the  intersection  of  streets;  and  the  President  may  place  his 
negative  on  any  plan  which  will  produce  this  effect. 

Yet  I  cannot  but  suggest  that  the  powers  thus  conferred  on 
the  President  ought,  I  think,  to  be  so  exercised  as  to  derogate 
as  little  as  possible  from  that  pledge  of  the  public  faith  which 
was  given  by  the  promulgation  of  Ellicott's  plan,  and  the  sales 
made  under  it. 

You  will  observe  that  I  have  taken  Mr.  Breckenridge's  do- 
dttction  of  the  history  of  this  plan  as  correct.    If  it  be  more 
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agreeable  to  you  that  I  should  examine  the  &cts  in  regard  to 
it^  I  presume  that  the  Commissioner's  office  (from  which  the 
copy  of  the  opinion  has  beeTi  furnished)  contains  all  the  docu- 
ments which  will  be  necessary  for  the  purpose,  and  your  in- 
struction to  the  Commissioner  will  place  them  immediately 
before  me.  I  will  merely  remark,  in  concluding,  that  as  Pres- 
ident Jefferson  must  have  placed  the  opinion  on  file  in  the 
Commissioner's  office,  it  seems  fair  to  infer  that  he  coincided 
with  Mr.  Breckenridge  in  his  conclusions. 

I  have  the  honor  to  be,  &c.,  <fcc.,  dtc, 

WM.  WIRT. 
To  the  President  of  the  United  States. 


SALINE  SPRINGS  IN  ILLINOIS. 

The  grant  of  salt  springs  contained  in  the  act  admitting  Illinois  into  the  Unioir, 
includes  all  salt  springs  discorered  and  undiscovered  to  which  the  President 
of  the  United  States  has  thought,  or  shall  think  it  necessary  to  annex  lands 
for  the  purpose  of  working  them,  and  none  other. 

The  discretion  theretofore  exercised  by  the  President,  in  declining  to  withhold 
from  sale  such  springs  as  were  supposed  to  be  of  little  value,  is  neither  im- 
paired nor  taken  away  by  the  act  admitting  Illinois  into  the  Union. 

The  effect  of  the  grant  is  merely  to  place  the  State  of  Illinois,  in  regard  to  Ihese 
springs  and  reservations  of  land,  eiuictly  on  the  ground  which  had  been  pre- 
viously occupied  by  the  United  States. 

Office  of  the  Attorney  General, 

December  28,  1820. 

Sir:  There  appears  to  have  been  some  want  of  uniformity 
in  the  legislation  of  Congress  on  the  subject  of  salt  springs;  to 
which  it  will  be  proper  to  advert,  for  the  purpose  of  gaining 
a  clearer  view  of  the  specific  questions  on  which  you  ask  my 
opinion. 

By  the  original  act  of  May  18, 1796,  '^providing  for  the  sale 
of  the  lands  of  the  United  States  in  the  territory  northwest 
of  the  river  Ohio,  and  above  the  mouth  of  Kentucky  river," 
it  was  enacted  ^'that  a  salt  spring  lying  upon  a  creek  which 
empties  into  the  Scioto  river,  on  the  east  side,  together  with  as 
many  contiguous  sections  as  shall  be  equal  to  one  township, 
atid  every  other  saU  spriyig  which  may  be  discovered^  together 
with  the  section  of  one  mile  square  which  includes  it,  shall  be 
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reserved  for  the  future  disposal  of  the  United  Stat^."  By  the 
act  of  the  3(hh  April,  1802,  for  the  admission  of  the  present 
State  of  Ohio  into  the  Union,  <^the  six-miles  reservation,  in- 
cluding the  salt  springs  commonly  called  the  Scioto  salt  springs, 
the  salt  springs  near  the  Muskingum  river,  and  the  military 
tract,  with  the  sections  of  land  which  include  the  same,"  were 
granted  to  that  State  for  the  use  of  the  people  thereof.  This, 
it  is  clear,  was  a  limited  grant  of  certain  springs,  with  the 
lands  reserved  for  their  use  under  the  first  law,  and  not  a 
general  grant  of  all  the  springs  in  the  State,  The  provision  of 
the  act  of  the  18th  May,  1796,  above  quoted,  remained  still  in 
force  as  to  alt  other  salt  springs  in  that  State  and  in  the  re- 
maining part  of  the  territory,  until  that  provision,  as  to  the  Ter- 
ritory of  Indiana,  (then  including  the  present  State  of  Illinois,) 
was  altered  by  the  act  of  the  26th  March,  1804,  ^^making  pro- 
vision for  the  disposal  of  the  public  lands  in  the  Indiana  Ter- 
ritory, and  for  other  purposes."  By  the  iSrst  regulation,  (that 
of  1796,)  a  section  of  one  mile  square  was  reserved,  absolutely ^ 
for  the  use  of  all  salt  springs  thereafter  discovered;  but,  by  the 
law  last  referred  to,  it  was  provided  that  '*the  several  salt 
springs  in  the  said  Territory,  together  with  as  many  contiguous 
sections  to  each  as  shall  be  deemed  fiecessary  by  the  President 
of  the  United  Stales^  shall  be  reserved  for  the  future  disposal 
of  the  United  States."  By  the  act  of  the  19th  April,  181G,  for 
the  admission  of  the  State  of  Indiana  into  the  Union,  it  is  pro- 
vided, "that  all  salt  springs  tpithin  the  said  Territory,  and  the 
land  reserved  for  the  use  of  the  same,  together  with  such  other 
lands  as  may,  by  the  President  of  the  United  States,  be  defined 
necessary  and  proper  for  working  the  said  salt  springs,  not  ex- 
ceeding in  the  whole  the  quantity  contained  in  thirty-six  entire 
sections;  shall  be  granted  to  the  said  State,  for  the  use  of  the 
people."  Here  the  grant  is  no  longer  of  particular  springs  by 
description,  but  of  all  salt  springs  within  the  Territory;  and 
the  discretion  of  the  President  as  to  the  quantum  of  the  reser- 
vation is  expressly  continued,  and  was  to  operate  even  after  the 
Territory  was  to  become  an  independent  State.  With  respect 
to  the  remaining  part  of  the  Territory,  (Illinois,)  the  provision 
of  the  act  of  the  26th  March,  1804,  continued  still  in  force: 
the  several  salt  springs  witliin  that  Territory,  together  with  as 
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many  contiguous  sections  to  each  as  should  he  deemed  necessary 
by  the  Presfdenty  being  reserved  for  the  future  disposal  of  the 
United  States.  You  state  that  under  this  act  the  President 
exercised  the  discretion  confided  to  him  by  the  law,  by  decHning 
to  withhold  from  sale  such  springs  as  did  not  promise  to  be  ex- 
tensively useful;  and  under  this  notorious  and  practical  con- 
struction of  the  act,  the  State  of  Illinois  entered  the  Union. 
One  of  the  terms  of  her  admission  was,  ^Hhat  all  salt  springs 
within  such  State,  and  the  land  reserved  for  the  use  of  the 
same,  shall  be  granted  to  the  said  State,  for  the  use  of  the  said 
State,"  &c. 

Your  first  question  is,  whether  this  grant  includes  those 
springs  only  which  were  then  discovered,  and  the  lands 
already  reserved;  or  those,  also,  which  might  thereafter  be 
discovered,  and  such  lands  as  the  President  may  thii^k  proper 
to  reserve  for  their  use. 

The  gram  is,  1st,  of  ^^all  salt  springs  mthin  the  State:** 
terms  broad  enough  to  comprehend  the  undiscovered  as  well 
as  the  discovered  springs  within  the  State,  and  too  broad  to 
admit  of  the  ezclusidn  of  any.  The  doubt,  I  presume,  arises 
from  the  next  member  of  the  sentence:  2d.  ^^And  the  land 
reserved  for  the  use  of  the  same;**  because  reserved,  being  a 
participle  of  the  past  time,  could  embrace  only  reservations 
which  had  theretofore  been  made;  and  the  grant  of  the  land 
being  coupled  with  the  springs  by  the.  words  ^*the  same,'*  the 
doubt,  I  presume,  he^ice  arises  whether  any  other  springs  were 
granted  except  those  to  which  the  President  had  previously 
annexed  reservations  of  land.  But  this,  1  think,  would  be  too 
rigid  a  construction  of  the  covenant;  for,  in  this  particular,  the 
act  is  to  be  considered  as  a  covenant.  The  words  are  those 
of  the  grantor,  and  are,  in  a  doubtful  case,  to  be  expounded 
most  beneficially  for  the  grantor.  Besides,  I  consider  the  word 
reserved  as  referring  not  to  the  act  of  the  President,  but  to  the 
previous  act  of  the  law.  The  act  of  the  26th  March,  1804, 
had,  together  with  the  springs,  reserved  the  contiguous  sec- 
tions  for  their  use,  leaving  to  the  discretion  of  the  President 
the  quantum  of  the  reservation  necessary;  and,  by  just  conse- 
quence, leaving  to  his  discretion  whether  any  reservation  at  all 
was  necessary,  as  in  the  case  of  springs  so  slightly  impregnated 
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vith  salt  as  to  promise  no  utility  worth  the  reservation.  I  con* 
strue  the  grant,  then,  as  if  it  ran  thus:  '^That  all  salt  springs 
within  the  said  State,  and  the  latid  reserved  for  the  use  of  the 
same,  by  the  act  of  the  26di  March,  1804,  entitled  'An  act/ 
&c.y  shall  be  granted  to  the  said  State,"  &c.  Then  the  ques- 
tion inamed lately  arises.  What  lands  were  reserved  by  that  act? 
to  which  the  answer  is,  in  the  words  of  the  act,  '^  As  many  of 
the  contiguous  sections  to  each  as  should  be  deemed  necessary 
by  the  President  of  the  United  States;"  which  woids,  I  think, 
are  to  be  taken  in  connexion  with  the  public  practical  exposi- 
tion of  the  power  which  had  been  made  by  the  President,  of 
reserving  no  lands  where  he  thought  the  springs  not  worth  the 
reservation:  the  intention  being,  that  the  State  of  Illinois 
should  thereafter  hold  the  springs,  and  the  lands  reserved  for 
their  use,  exactly  as  the  United  States  had  previously  held 
them.  I  think  that  all  salt  springs,  discovered  and  undiscov- 
ered, pass  by  the  grant  to  which  the  President  of  the  United 
States  has  thought  and  shall  think  it  necessary  to  annex  lands 
for  the  purpose  of  working  them;  and  that  all  lands  which 
have  been  or  shall  be  annexed  by  him  for  that  purpose,  also 
pass;  and  (hat  no  other  springs  or  lands  do  pass  by  the  words 
which  have  been  quoted  from  the  act  admitting  the  Stata  of 
Illinois  into  the  Union. 

Your  other  question  is,  ^*  Whether  the  discretion  heretofore 
exercised  by  the  President,  in  declining  to  withhold  from  sale 
such  springs  as  were  supposed  to  be  of  little  value,  is  impaired 
or  taken  away  by  the  grant  to  Illinois?" 

To  which  1  answer,  that  I  think  it  is  neither  taken  away  nor 
impaired.  In  my  opinion,  the  effect  of  the  grant  is  merely  to 
place  the  State  of  Illinois,  in  regard  to  these  springs  and  reser- 
vations of  land,  exactly  on  the  ground  which  had  been  pie- 
▼iously  occupied  by  the  United  States;  that  is  to  say,  subject 
to  the  same  discretion  of  the  President  which  he  had  thereto- 
fore exercised  in  behalf  of  the  United  States.  I  think  that,  by 
unavoielcAle  implieatiany  he  is  clothed  with  the  same  power 
over  the  future,  with  relation  to  this  subject  in  regard  to  lUi- 
nois,  with  which  he  is  expretdy  clothed  by  the  act  introducing 
Indiana  into  the  Union;  nor  do  I  perceive  that  the  exercise  of 
ihis  power  over  the  unsold  domain  of  the  United  States  is  at 


Digitized  by  CjOOQIC 


424  HON.  WILLUM  WIRT 

Fees  of  Imprisoned  Witnesses. 

all  impugned  by  the  limitetl  grant  in  question.  The  property 
belonged  to  the  United  States^  and  it  is  theirs  to  say  on  what 
conditions  they  will  grant  it^t)!  any  portion  of  it.  In  lelatioa 
to  these  springs  and  reservations;  I  think  they  have  said  thia 
with  entire  clearness^  by  the  terms  of  the  grant  itself;  taken,  as 
these  must  of  necessity  be,  in  connexion  with  the  act  of  the; 
26th  March;  1804;  and  to  the  public  and  practical  exposition 
of  this  latter  act  made  by  the  President  of  the  United  States. 
I  have  the  honor  to  be,  ice,  ice, 

WM.  WIRT. 
To  the  Secretary  of  the  Treasury. 


THE  CANADIAN  VOLUNTEERS. 

The  Canadian  volunteers  may  locate  lands  for  which  warranta  have  bten  issued 
to  them,  by  attorney,  the  same  as-  others  similarly  entitled  have  been  accus-- 
tomed  to  do. 

Attornev  General-'s  Office, 

December  29, 1820. 
Sir:  In  reference  to  the  question  propounded  to  me  from 
your  department  on  the  26th,  I  can  see  no  reason  why  Cana- 
dian volunteers  should  be  excluded  from  the  common  privilege 
of  acting  by  attorney  in  locating  land  warrants,  nor  why  pat- 
ents should  not  issue  on  such  locations  in  the  name  of  ther 
vabmteers.  The  opinion  which  I  gave  to  the  Secretary  of  War 
on  the  26th  December,  1819,  related  merely  to  the  assignable 
quality  of  thdse  warrants,  and  had  nothing  to  do  with  the  right 
of  the  volunteer  to  act  by  attorney  in  &ct,  properly  constituted 
as  such.  The  course  you  propose,  therefore,  is,  in  my  opin^ 
ion,  perfectly  proper. 

I  have  the  honor,  &c.,  &c., 

WM.  WIRT. 
To  the  Secretary  of  the  Treasury. 


fees  of  imprisoned  witnesses. 

opinion  of  March  31,  1820,  [anUy  p.  344,]  reconsidered,  commented  upon  at 
^  length,  and  reaffirmed. 
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Witnesses  imprisoned  on  account  of  their  inability  to  give  security  for  their 
appearance  at  court,  are  not  entitled  to  any  compensation  beyond  the  one  dol- 
lar and  twenty-five  cents  per  day  for  attending  court,  and  five  cents  per  mile 
for  travelling  expenses,  as  provided  by  act  of  28th  February,  1799. 

The  act  provides  only  for  witnesses  "  summoned  in  court,  attending  in  court;" 
and  unless  it  be  in  session,  there  is  no  court  in,  which  or  upon  which  they  cao 
attend.  Witnesses  detained  in  order  that  they  may  be  in  attendance  when 
Che  time  for  a  session  of  court  shall  arrive,  cannot  be  considered  in  attendance 
in  or  upon  the  court.  They  earn  their  compensation  only  by  attending  where 
they  shall  bie  in  the  power  of  the  coprt  whensoever  it  shall  be  necessary  to  call 
for  their  testimony. 

In  a  public  prosecution  the  law  regards  the  time  of  a  witness  as  not  lost  to  him- 
self, but  bestowed  upon  the  interests  of  the  community  of  which  he  is  a  mem- 
ber,  and  therefore  he  may  be  considered  as  being,  in  some  degree,  employed 
for  himjself.  If  paid  by  the  marshal  all  the  compensation  which  Congress  ha9 
seen  fit  to  make,  he  cannot  obtain  anything  more.  Payment  for  detention  for 
want  of  bail  has  not  been  provided;  and  until  it  shall  be,  no  marshal  can  legally 
make  any  allowance  therefor;  nor  can  any  allowance  therefor  be  passed  by' 
the  officer  who  shall  settle  his  official  accounts. 

The  <*  reasonable  contingent  expenses"  that  may  accrue  in  holding  courts,  which 
marshals  are  allowed  to  pay,  are  only  those  that  arise  and  accrue  in  the  hold- 
ing of  court;  not  on  account  of  the  criminal  jurisdiction  of  the  court,  or  the 
necessity  of  the  attendance  thereon  of  particular  witnesses,  but  of  the  ^holding 
^  Milt  I,"  according  to  appointment,  at  the  specified  time  and  place* 

Attorney  General's  Office. 
Sir:  A  letter  from  the  First  Comptroller  of  the  Treasury 
Department  requests  my  reconsideration  of  an  opinion  which 
I  had  the  honor  to  give  you  on  the  31st  March,  1820,  on  the 
two  following  questions: 

1.  ^'  Is  a  person  detained  in  prison  as  a  witness  in  a  criminal 
case,  from  his  iuabihty  to  give  security  for  his  appearance  in 
the  recognizance  required  by  law,  entitled  to  the  compensation 

•of  a  witness  for  the  time  he  is  detained?" 

2.  ^^  If  he  is  so  entitled ,  must  not  the  expense  of  his  subsist- 
ence be  deducted  from  the  compensation  to  which  he  would 
be  entitled?*' 

In  answer  to  which,  I  expressed  the  opinion,  that  as  the 
only  act  of  Congress  which  provided  for  the  compensation  of 
witnesses  had  merely  given  to  each  witness  one  dollar  and 
twenty-five  cents  "/or  every  day  he' should  attend  in  court^^^  a 
witness  would  not  be  entitled  to  such  compensation  for  the 
time  he  should  be  so  detained  previous  to  the  session  of  the 
court  to  which  he  would  have  been  recognised;  or,  in  other. 
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words,  that  the  act  of  Congress  did  not  extend  the  compensa- 
tion to  the  time  of  his  detention  in  the  recess  of  the  court.  Itly 
impression  was,  and  still  is,  that  under  the  act  of  Congress,  a 
witness  so  circumsCaneed  is  entitled  to  the  same  compensation 
precisely  as  if  he  had  given  the  recognizance  required  by  the 
committing  magistrate,  and  had  attended  the  court  in  con- 
formity with  such  recognizance. 

I  have  reconsidered  this  opinion  with  all  the  deference  and 
respect  so  justly  due  to  the  court  of  the  United  States  for  the 
District  of  Columbia,  who,  it  seems,  have  expressed  a  different 
opinion  in  the  case  of  Edward  Mclntire,  a  copy  of  which  has 
been  furnished  me;  and  it  is  matter  of  unaffected  regret  to  me 
that  their  reasoning  has  produced  no  change  in  my  opinion. 

I  beg  leave  to  observe,  in  the  first  place,  that  the  court  has 
entirely  misconceived  my  opinion.  I  considered  the  first  ques- 
tion as  relating  solely  to  the  period  of  the  witness's  detention 
in  the  recess  of  the  court,  and  I  therefore  answered  it  with  a 
general  negative.  But  it  was  by  no  means  my  intention  to 
authorize  the  inference  which  the  court  seems  to  have  drawn 
from  this  general  negative,  to  wit:  that,  in  order  to  entitle  a 
witness  to  his  per  diem  allowance  under  the  act  of  Congress, 
it  was  necessary  that  he  should  be  evety  d^y  corperecdly  preseni 
within  the  walls  of  the  court-room,  and  that  the  court  must  be 
every  day  in  actual  session.  Such  a  puerility  never  entered 
my  mind.  My  opinion  simply  was,  and  is,  that  before  compen- 
sation could  begin  to  run,  the  court  must  have  commenced 
its  session;  the  session  must  be  legally  subsisting,  and  the 
witness  attending  on  the  court*— not  necessarily  in  the  court- 
room, but  within  its  power,  whenever  it  may  require  his  attend-  ' 
ance;  The  opinion  of  the  court  seems  to  have  confounded,  or 
to  suppose  me  to  have  confounded,  attendance  on  the  court 
with  attendance  in  the  court-room^  and  the  session  in  legcd  eonr 
temptation  with  the  actual  session  of  the  court.  I  consider  a 
witness  as  attending  on  court  to  the  purpose  of  earning  his 
compensation,  so  long  as  he  is  in  the  power  of  the  court  when- 
soever it  may  become  necessary  to  call  for  his  evidence, 
although  he  may  not  have  entered  the  courtroom  until  such 
call  shall  have  been  made;  and  I  consider  the  court  in  session 
from  the  moment  of  its  commencement  until  its  adjournment 


Digitized  by  CjOOQIC 


TO  THE  SECRETARY  OP  THE  TREASURY.       427 

Fees,  of  Imprisoned  WitaeaBea. 

sine  die,  notwithstanding  its  intermediate  adjournments  de  die 
in  diem.  The  whole  session  is,  in  law,  but  one  session,  and, 
to  many  purposes,  but  one  day.  I  consider  a  witness  as  en- 
titled to  his  per  diem  allowance  from  the  day  to  which  he  ia 
summoned  to  attend,  until  his  discharge  by  the  court;  or,  if 
the  cause  in  which  he  shall  have  been  summoned  should  not 
be  reached  by  the  court,  until  the  adjournment  of  the  court 
9iae  €Ue — ^and  this,  notwithstanding  the  intermediate  adjourn- 
ments of  the  court  from  day  to  day;  with  this  modification,  that 
if  the  intermedia^  adjournment  shall  be  £>r  so  long  a  time  as 
to  enable  the  witness  to  return  home  and  resume  his  usual 
occupations  during  the  recess,  he  would  have  no  title  to  bia 
daily  compensation  as  a  witness  in  attendance  on  the  court, 
during  his  engagement  in  such  occupations  at  home.  I  do  not 
consider  such  an  interval  as  terminating  the  session  of  thei 
court,  but  merely  as  suspending  it.  When  the  interval  has 
passed,  and  the  session  is  actually  resumed,  it  is,  in  legal  con- 
templation, a  mere  continuance  of  the  antecedent  session,  and, 
with  it,  forms  but  one  session;  but  although  the  session  thus 
subsists,  the  witness  in  the  case  just  supposed  (of  an  interval 
sufficiently  long  to  allow  him  io  return  home  and  resume  his 
occupations)  is  not  attending  on  the  court,  and  therefore*  is  not 
entitled  to  the  compensation  the  law  annexes  to  such  attend* 
ance. 

There  is  no  court,  except  it  be  a  court  in  session.  There 
are  judges;  but  they  do  not  constitute  a  court,  except  when 
they  assemble  to  administer  the  law.  When  the  term  has  closed, 
and  the  judges  are  in  recess,  there  is  no  court.  There  are 
judges;  there  is  a  court-house  and  a  courtroom;  but  there  is 
no  court.  Now  I  cannot  conceive  with  what  propriety  a  witness 
can  be  said  to  be  attending  in  court  when  there  is  no  court,  and 
will  be  no  covrt  for  several  months. 

To  consider  a  witness  who  has  been  committed  to  jail  be- 
cause he  cannot  give  security  to  attend  a  future  court,  to  be 
actually  attending  the  court  from  the  time  of  his  commitment, 
and  this  for  five  months  before  there  is  any  court  in  existence, 
would  seem  to  me  to  be  rather  a  forced  and  unnatural  con- 
struction. It  would,  indeed,  be  to  make  the  law,  and  not  to 
construe  it;  it  would  be  Jus  dare,  noi  jus  dicere. 
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The  words  of  the  act  of  Congress  are,  "  that  the  compensa- 
tion to  jurors  and  witnesses  in  the  courts  of  the  United  States 
shall  be  as  follows,  to  wit:  to  each  grand  and  other  juror, /or 
ecuih  day  he  shall  attend  in  courty  one  dollar  and  twenty-five 
cents;  and  for  travelling,  at  the  rate  of  five  cents  per  mile/' 

*^  To  the  witnesses  summoned  in  any  court  of  the  United 
States,  the  same  allowance  as  is  above  provided  far  jurors. ^^ 

After  quoting  these  provisions,  the  court  observes:  '*  When 
the  legislature  were  contemplating  and  providing  for  the  case 
of  jurors,  they  must  have  considered  the  period  of  a  juror's 
detention  as  commensurate!  with  his  attending  in  court;  and 
that  so  long  as  he  should  be  detained  by  the  court  in  the  neces- 
sary discharge  of  his  duty  as  a  juror,  so  long  would  he  be  con- 
sidered as  attending  in  court;  and  it  is  reasonable  to  suppose 
that  they  intended  that  he  should  receive  compensation  for  the 
time  he  should  be  so  detained."  All  this  is  sound  and  unex- 
ceptionable. I  consider  the  words  used  in  the  act,  '^  attending 
in  court,"  as  meaning  nothing  more  nor  less  than  being  <<m 
attendance  on  court;"  but  then,  to  place  them  in  this  situation, 
there  must  be  a  court  in  session,  in  legal  consideration,  on 
which  the  jury  must  be  in  attendance  for  the  discharge  of  their 
duties;  and  the  same  is,  in  my  opinion,  the  construction  of  the 
law  as  to  witnesses.  The  court  provides:  **A  jury,  chained 
with  a  cause,  sent  out  of  court  and  confined  to  their  room, 
may  be  unable  to  agree,  and  may  not  be  brought  into  court 
again  for  several  days:  can  any  one  suppose  that  the  legisla- 
ture intended  to  deprive  them  of  their  pay  for  the  days  they 
were  so  detained  out  of  court  ?"  Certainly  not.  For  they  are 
not  only  within  the  spirit  of  the  law,  but  within  the  fair  and 
liberal  interpretation  of  its  terms.  They  are  indeed  out  of  the 
court-room,  but  they  can  scarcely  be  said  to  be  out  of  c6urt; 
they  are  within  its  verge — within  its  power;  they  are  in  the 
custody  of  an  officer  of  the  court,  and  may  be  considered  as 
being  themselves  a  part  of  the  organization  of  the  court;  they 
are  certainly  *'  in  attendance  on  the  cotir^,"  which,  in  my  opin- 
ion, is  a  fair  paraphrase  of  the  language  of  the  act, — not  a  new 
and  substantive  enactment,  flowing  from  its  supposed  spirit,  but 
from  a  fair  paraphrase  of  its  words.  In  the  case,  therefore, 
hypothetical ly  put,  I  consider  the  jury  as  entitled  to  their  com- 
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peusation,  not  only  by  the  spirit,  but  the  letter  of  the  law,  be- 
cause they  are  in  attendance  on  the  court.  The  court,  in  pur- 
suing  the  subject  still  further,  put  another  case  of  a  jury.  They 
say :  "  When  a  jury  is  charged  with  a  cause  and  cannot  agree, 
and  are  confined  to  their  room,  if  the  court  should  adjourn 
for  two  or  three  days,  leaving  the  jury  in  custody  of  an  officer 
of  the  court,  it  was  never  doubted  that  they  would  be  entitled 
to  a  compensation  for  those  days."  Certainly  not;  it  ought 
never  to  be  doubted;  for  the  session  is  not  terminated  by  an 
adjournment  for  two  or  three  days:  the  court  is,  in  legal  cour 
temptation,  a  subsisting  court;  and  the  jury,  in  the  case  put, 
is  in  attendance  on  the  court.  They  are,  therefore,  manifestly, 
in  the  spirit  and  fair  interpretation  of  the  language  of  the  law, 
^<  attending  in  court"  and  ^^  attending  on  court,  ready  to  come 
in  when  called;"  beings  according  to  my  conception,  essen- 
tially the  same.  But  to  place  a  juror  in  either  predicament, 
there  must  be  a  court  ia  session,  actually  or  potentially;  for 
otherwise  I  cannot  conceive  how  a  jury  can  with  any  propriety 
be  said  to  be  either  <'  attending  in  courV^  or  ^^  attending  on 
court.'' 

It  seems  to  me  that  the  circumstance  of  the  jury  and  witness 
being  placed  together  by  the  law,  and  the  act  to  be  done  by 
both  in  order  to  give  title  to  the  compensation  being  identically 
the  same,  gives  additional  force  to  my  construction.  In  rela- 
tion to  them  both,  it  is  the  attendance  in  court  which  is  the 
ground  of  the  allowance;  but  with  regard  to  the  juror,  it  is  in- 
disputably  clear  that  attendance  in  court  means  attendance  on 
a  court  in  session,  since  it  is  only  in  a  court  in  session  that  a 
juror  has  any  functions  to  perform;  and  as  it  is  precisely  for 
the  same  attendance  with  the  juror  that  the  witness  is  compen- 
sated, the  attendance  in  court  of  the  witness  must  also  mean 
attendance  on  a  court  in  session.  But  there  are  other  words 
in  regard  to  the  witness,  which  make  the  construction  still 
stronger  with  respect  to  him.  The  only  provision  of  the  law 
in  behalf  of  witnesses,  is,  ^'  to  the  witnesses  summoned  in  any 
court  of  the  United  States,  the  same  allowance  as  is  above  pro- 
vided for  jurors;"  which  was,  "  one  dollar  and  twenty-five 
cents /or  each  day  he  shall  attend  in  court;  and  for  travelling, 
at  the  rate  of  five  cents  per  mile."   The  law,  then,  looks  only  to 
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witnesses  who  have  been  summoned^  and  who  render  the  at- 
ten^nce  reqiHred  by  stick  summons.  It  is  for  such  attendance 
only  that  provision  is  made.  And  what  is  the  attendance  which 
the  summons  requires?  Unquestionably^  attendance  on  a  court 
in  session^  and  on  such  a  cavort  only,  A  summoned  witness 
may,  if  he  pleases,  loiter  for  months  on  his  way  to  the  court* 
His  allowance  for  attendance  never  begins  till  the  session  of 
the  court  has  commenced,  and  the  particular  day  of  the  session 
to  which  he  has  been  summoned  has  arrived. 

If  this  law  were  strictly  construed,  summoned  witnesses  only 
eould  claim  the  allowance,  because  the  provision  is  in  terms 
confined  to  summoned  witnesses:  it  is  only  by  the  equitable  in- 
terpretation of  the  statute  that  the  provisions  of  the  act  can  be 
extended  to  recognised  witnesses,  or  to  witnesses  imprisoned 
because  unable  or  unwilling  to  give  the  recognizance.  This 
equitable  interpretation  I  am  willing  to  give  the  act.  I  am 
willing  that  the  recognised  and  imprisoned  witnesses  shall  take 
the  whole  benefit  of  the  provision  which  the  law  has  made  for 
the  summofied  witnesses;  that  is,  one  dollar  and  twenty-five 
cents  for  every  day  he  shall  attend  in  court,  and  five  cents  per 
mile  for  travelling  to  and  from  court.  But  this,  it  seems,  is 
not  enough:  the  imprisoned  vntness  must  have  not  only  the 
benefit  of  the  provision  which  the  law  has  made,  and  which  it 
has  in  terms  confined  to  summoned  witnesses ^  and  which  is  the 
only  provision  that  it  makes  in  relation  to  witnesses  at  all;  but 
he  must  have  another  allowance  peculiar  to  himself,  to  wit:  one 
dollar  and  twenty-five  cents  for  every  day  that  he  shall  be  de- 
tained in  prison  prior  to  the  session  of  the  court.  Thus,  not 
only  must  other  characters  than  those  named  in  the  law  have 
the  benefit  of  the  provision;  but  the  provision  itself  must  be 
altered  and  enlarged.  It  may  be  reasonable  that  he  (the  im^ 
prisoned  witness)  should  have  such  an  allowance  as  is  claimed 
for  him;  but  where  is  the  law  that  gives  it?  It  is  very  manifest 
to  me  that  this  is  not  the  language  nor  the  meaning  of  the  only 
law  which  does  exist  upon  the  subject;  that  the  law  contem- 
plates no  such  case;  and  hence,  that,  if  the  allowance  shall 
be  made,  its  justification  is  to  be  found  rather  in  the  humanity 
which  dictates  it,  than  in  the  enactments  of  any  existing  law. 

The  court  seem  to  imagine  that  their  construction  of  this 
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act  is  sanctioned  by  the  decision  of  the  circuit  court  of  Virginia 
in  the  case  of  Aaron  Burr;  for  they  say  that,  **  in  the  case  of 
Colonel  Burr,  witnesses  were  summoned  from  a  great  dis* 
tance — ^from  New  Orleans — ^and  then  the  court  adjourned  to  a 
distant  day,  but  not  so  distant  as  to  allow  the  witnesses  to  go 
home  and  return  in  the  intermediate  time;  and  it  was  decided 
that  they  should  receive  their  compensation  during  the  time 
they  were  thus  obliged  to  remain,  although  the  court  did  not 
continue  to  sit  from  day  to  day."  And  it  was  rightly  decide^. 
The  witnesses  were  sttrnmoned  witnesses:  they  had  attended 
the  court  in  obedience  to  their  summons,  and  were  attending 
court  when  a  temporary  adjournment  of  the  court  took  place — 
an  adjournment,  it  is  true,  to  a  distant  day;  but  still  a  tempo* 
rary  adjournment,  and  one  which  did  not  terminate  the  legal 
session  of  the  court.  On  the  contrary,  when  the  court,  at  the 
day  of  adjournment,  resumed  its  sittings,  it  was  not  a  new 
session,  but  a  mere  continuance  of  the  former  session ;  and  was 
80  entered,  of  necessity,  on  the  journal  of  their  proceedings. 
Notwithstanding,  therefore,  the  suspension  of  the  actual  sittings 
of  the  court,  the  session  of  the  court  was,  in  legal  contempla- 
tion, a  continually  subsisting  session  of  the  court,  and  these 
summoned  witnesses  were  in  necessary  attendance  on  the  court; 
fi)r,  according  to  the  case  stated,  it  was  necessary  that  they 
should  remain,  in  order  to  be  ready  at  the  call  of  the  court, 
when  its  actual  sittings  should  be  resumed.  They  were,  there- 
fore, summoned  witnesses,  necessarily  attending  on  the  court 
in  session.  In  order  to  justify  the  allowance  of  the  claim  to 
the  witnesses,  these  two  things  must,  in  my  opinion,  occur: 
there  must  be  a  court  in  session,  actual  or  potential;  and  the 
witnesses  must  be  necessarily  in  attendance  on  the  court.  The 
case  just  mentioned  will  show  the  necessity  of  the  concurrence 
of  both  these  circumstances  to  entitle  the  witness  to  his  per 
diem  allowance  for  his  attendance  on  the  court.  There  were, 
in  the  case  of  Aaron  Burr,  witnesses  summoned  from  Wood 
county,  in  Virginia,  as  well  as  from  New  Orleans  and  other 
distant  parts.  The  long  adjournment  which  has  been  alluded 
to,  although  not  long  enough  to  allow  the  New  Orleans  wit- 
nesses to  return  home,  was  long  enough  to  allow  the  Wood 
county  witnesses  to  return  home;  and  they  did  return  home. 
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Now^  one  of  the  circumstances  necessary  to  found  the  claim 
of  a  witness  for  his  allowance,  occurred  to  all  the  witnesses 
equally,  to  wit:  there  was  all  the  time  a  court  in  session,  in  con- 
templation of  law.  But  the  other  circumstance,  to  wit:  that 
the  witness  should  be  in  necessary  attendance  on  the  court, 
did  not  occur  equally  as  to  all  the  witnesses:  it  occurred  as  to 
the  New  Orleans  witnesses,  and  they  received  the  allowance; 
but  it  did  not  occur  as  to  the  Wood  county  witnesses,  and 
they  did  not  receive  the  allowance.  The  very  reason  why, 
as  it  is  admitted,  the  allowance  was  made  to  the  New  Orleans 
witnesses,  (to  wit:  that  the  adjournment  was  not  long  enough 
to  permit  them  to  return  home,)  proves  that  it  must  have  been 
refiised  to  the  Wood  county  witnesses,  because  the  adjourn- 
ment was  long  enough  to  permit  them  to  return  home. 

^gain:  let  us  suppose  that  the  New  Orleans  witnesses,  by 
way  of  assuring  their  attendance,  had  availed  themselves  of 
some  conveyance  which  had  brought  them  to  Richmond  ten 
days  or  a  fortnight  before  the  commencement  of  the  court  to 
which  they  had  been  summoned; — they  would  be  then  upon 
expenses,  for  the  single  purpose  of  paying  obedience  to  their 
summons  in  attending  the  court.  They  were  there,  it  is  true, 
too  early  for  the  court;  but  even  this  circumstance  had  resulted 
from  a  laudable  desire  to  secure,  with  certainty,  their  own 
power  of  attendance.  They  were  in  attendance;  but  there  was 
no  court.  One  of  the  circumstances  on  which  their  claim 
would  arise  had  Occurred,  but  the  other  had  failed;  and  there 
can,  I  think,  be  no  question  that  their  claim  would  be  refused. 

In  the  cases  already  put,  of  juries  divided  in  opinion  and 
confined  in  the  jury  room  for  two  or  three  days  together,  while 
the  court  might  be  adjourned,  during  that  time  it  is  conceded 
that  the  jurors  would  be  entitled  to  the  allowance  made  by 
law;  because  they  are  attending  on  the  court  in  the  discharge 
of  their  duties;  and  are,  therefore,  as  I  conceive,  not  only  within 
the  equity,  but  within  the  feir  interpretalionof  the  words  of  the 
law.  The  court,  however,  draw  their  inferences  from  this  con- 
cession, which  they  rightly  anticipated  would  be  made  to  them. 
^'  The  words  attend  in  court  cannot,  therefore,  in  all  cases,  be 
confined  to  their  literal  meaning.  In  what  cases,  then,  may 
the  court  depart  from  the  letter  of  the  law?    We  answer,  in 
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all  those  cases  which  axe  clearly  within  the  mischief  intetided  to 
be  remedied  by  the  statute."  Let  us  pause  a  mompnt  to  ex"- 
amine  the  correctness  of  this  position.  It  is  true,  that  where 
the  words  of  the  statute  are  obscure  or  doubtful,  we  may  resort 
to  the  intention  of  the  legislature  in  order  to  find  the  meaning 
of  the  words.  "Where  the  words  of  a  statute  are  doubtful  and 
uncertain,"  says  Lord  Chief  Justice  Willis,  "it  is  proper  to 
inquire  what  was  the  intent  of  the  legislator^"  "but  it  is  very 
dangerous/'  he  adds,  "for  judges  to  launch  out  too  far  in 
searching  into  the  intent  of  the  legislature,  when  they  have 
expressed  themselves  in  plain  and  clear  words. "  (Willis's  Re- 
ports, 397,  and  the  opinion  of  Judge  Chase,  in  4  Dal.,  3D,  rtote.) 
So  that  it  is  only  where  the  words  of  the  statute  are  doubtful 
and  uncertain  that  recourse  can  be  safely  or  properly  had  to 
the  intentioa  of  the  legislature  to  expound  the  words,  which  I 
humbly  apprehend  is  not  the  case  with  relation  to  the  words 
of  the  Matute  under  consideration.  Besides,  how  are  we  to 
come  at  the  meaning  of  the  legislature  but  through  their  words? 
and  with  what  propriety  can  we  go  into  a  conjectural  specu- 
lation as  to  their  meaning,  when  they  have  told  us  explicitly 
what  they  do  mean?  "Where  alaw  is  ^lain  and  unambigoous," 
(say  the  Supreme  Court,  in  United  States  vs,  Fisher,  2  Cranch, 
399,)  "whether  it  be  expressed  in  general  or  limited  tehns,  the 
legislature  should  be  intended  to  mean  what  they  have  plainly 
expressed,  and  no  room  is  left  for  construction."  Now,  here 
the  legislature  have,  in  plain  and  unambiguous  terms,  declared 
that  their  intention  is  to  make  an  allowance  to  summoned  vnt* 
nesses  for  every  day  they  shall  cUtend  in  covtt.  There  is  nothing 
in  these  terms  which  to  me  appears  obscure  or  uncertain.  I 
should  not  be  at  all  surprised  at  the  construction  which,  fol- 
lowing the  clear  expression  of  such  a  law,  should  limit  the 
allowance  t^  mimnumed  trilnesses.  It  is,  I  think,  making  suffi- 
ciently free  with  language  so  clear  as  this,  to  extend  the  pro- 
visions, by  equitable  construction,  to  recognised  and  imprisoned 
witnesses,  and  to  place  them  on  the  same  footing  with  sum- 
moned witnesses.  But  to  add  to  this  liberty  the  further  one 
of  altering  the  provision  itself,  and  reading  the  "words  "/or 
every  day  he  shall  attend  in  court ^^^  as  if  they  were  "  for  every 
day  he  shall  be  confined  in  jail  previous  to  the  session  of  the 
28 
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court,"  seems  to  me  to  be  abolishing  the  use  of  laoguage,  and 
performing  an  act  of  legislation  Under  color  of  an  act  of  mere 
construction.  Let  it  be  admitted  that  the  imprisonmetit  of  a 
-witness  who  cannot  give  the  recognizance  required  by  the  taw, 
in  order  to  compel  his  attendance  on  courts  is  a  mischief:  it  is 
not  likely  to  occur  often;  on  the  cooatrary,  it  is  one  which  is 
likely  to  occur  very  rarely;  and  it  must  be  manifest  to  every 
one  that  the  -words  of  the  law  do  not  reach  jt.  Now,  what  ia 
the  rule  of  construction  in  such  a  case?  It  is  this:  ^^If  the 
words  of  a  statute  do  not  extend  to  a  mischief  which  rarely 
happens,  they  shall  not  be  extended  by  an  equitable  constmc- 
tion  to*  that  mischief;  but  the  case  is  to  be  considered  as  a  casus 
omissus:  for  the  objects  of  the  statute  are  mischiefs  qtuBfre- 
queniius  accident. ^^  (Bole  vs.  Harton,  Vaughan's  Rep.,  373.) 
The  intention  of  the  legislature  is  here  too  plainly  expressed 
to  admit  of  any  conjectural  speculation  as  to  the  mischief  which 
they  intended  to  remedy;  and  I  deny  that  there  is  arfy  case  in 
which  a  court,  employed  on  the  construction  of  a  statute,  is 
at  liberty  to  assume  a  speculative  mischief  (larger  than  that 
declared  by  the  statute)  as  being  the  mischief  which  the  legis- 
lature intended  to  remedy;  and  then  to  strain  the  words  of  the 
statute  not  only  beyond  their  natural  sense,  but  beyond  any 
possible. sense  6f  which  they  are  capable,  in  order  to  cever 
the  speculative  noischief  thus  assumed. 

We  have  seen  the  Supreme  Court  giving  the  rale,  in  the 
case  of  the  United  Statues  vs.  Fisher,  that  where  a  law  ia  plain 
and  unambiguous,  the  legislature  should  be  intended  to  mean 
what  they  have  plainly  expressed,  and  that  in  such  a  ease  there 
is  no  room  for  construction.  They  have  annexed  to  this  rule 
this  single  qualification  only:  ^<But  if,  from  a  view  of  the  whole 
law,  or  from  other  laws  in  pari  materid,  the  evident  inieniion 
is  different  frofm  the  literal  import  of  the  terms  employed  to  ex- 
press it  in  a  particular  part  of  the  law,  that  intention  should 
prevail;  for  that,  in  fict^  is  the  will  of  the  legislature.''  So 
that,  where  even  the  letter  of  the  law  is  to  be  controlled  by 
the  intention  of  the  legislature,  that  intention  is  not  to  be 
drawn  merely  from  speculations  on  what  is  right  and  just  in 
the  abstract,  but  it  is  to  be  gathered  from  the  face  of  the  law 
itself;  and  that  intention  so  to  be  gathered  is  to  be  not  obscure 
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and  doubtful,  but  it  is  to  be  tho  emdent  intention  of  the  legis- 
lature. When  &uch  evident  intention  is  manifest  upon  ihe.face 
^  the  v?hok  law,  then  I  admit  that  it  does  rightly  control  the 
leUer  of  the  law  in  any  particular  part.  Let  us  apply  this  prin« 
cjple  to  the  case  under  consideration.  The  letter  of  the  lav 
in  the  pagticular  part  under  consideration  is  confined  to  wit- 
nesses attending  in  court;  but  it  is  supposed  that  the  intention 
of  the  legislature  was  to  embrace  within  their  terms  a  witness 
eonfiaed  in  jail,  wd  to  compensate  him  also,  for  every  day  he 
should  be  so  confined  before  the  commencement  of  the  session 
of  the  court.  3ut  where  is  the  proof  that  this  was  the  inten- 
tion  of  the  legislature?  In  what  part  of  the  law  is  this  inten- 
tion evident?  .There  is  no  other  part  of  the  law  which  touches 
the  subject,  except  the  very  passage  which  is  to  be  construed 
and  controlled  'by  this  supposed  intention.  These  words, 
then,  express  no  such  intention,  but  a  very  different  one;  and 
there  being  no  other  part  of  the  law  which  touches  the  sub- 
ject, that  intention  which  is  expressed  must  stand,  and  stand 
alone;  and  the  court  is  not  at  liberty  to  travel  out  of  the  law  to 
assume  a  hypothetic  intention,  in  order  to  control  the  intention 
which  is  expressed. 

Let  us  follow  the  court  a  little  further  in  their  reasoning  on 
this  subject.  Assuming  their  right  to  extend  the  language  of 
the  law  to,  the  mischief  which  the  legislature  intended  to  rem- 
edy, they  say  that  this  mischief  was  the  loss  of  the  witness's 
time.  But  the  loss  of  what  time?  The  law  answers:  the  time 
which  he  loses  by  attending  in  court.  Ttien,  with  this  decla- 
latioD  of  the  legialature  before  \is,  what  authority  is  there  for 
saying  that  it  was  anything  else?  more  especially  a  thing  so 
different  as  the  time  which  was  lost  to  him  because  he  either 
would  not  or  could  not  give  security  that  he  would  attend 
court.  Suppose  the  natural  justice  of  the  latter  claim  to  be 
quite  as  strong  as  the  former;  yet  the  language  of  the  legisla* 
ture  being  perfectly  clear,  and  embracing  the  one  without  em- 
bracing the  other,  it  is  beyond  the  power  of  mere  construction 
to  say  that  it  embraces  both.  If  every  case  which  a  court  may 
conceive  to  be  equally  strong  upon  the  principles  of  natural 
justice  is  to  be  considered  as  embraced  by  a  law,  although  it 
is  manifest  that  its  terms  do  not  embrace  it^  the  sphere  of  con« 
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struction  is  infinitely  larger  than  it  has  been  supposed  to  be. 
There  will  be  no  such  thing  as  a  casus  omissus.  Nor  will  there 
be  any  such  thing  as  a  certainty  in  the  law;  because  the  opin- 
ion of  courts  as  to  what  is  natural  justice  in  any  given  case, 
may  be  as  various  as  the  courts  themselves;  and  we  shall  have, 
over  again,  the  notion  of  the  length  of  the  judge's  foot  as  to 
the  standard  of  natural  justice  objected  to  the  science  of  the 
law. 

On  this  subject  of  what  is  naturally  just  with  regard  to  wit- 
nesses, there  is  but  little  doubt  that  we  should  have  a  variety 
of  opinions  fh)m  different  tribunals.  The  common  law  b 
thought  to  be  in  a  great  degree  founded  on  reason  and  justice; 
yet  the  common  law  makes  no  provision  whatever  for  witnesses 
who  are  called  to  give  evidence  for  the  community  of  which 
they  are  members.  In  giving  their  attendance  and  then*  testi- 
mony in  such  cases,  they  are  thought  to  be  doing  only  their 
duty  to  the  State — a  duty  devolved  tipon  them  by  the  funda- 
mental laws  of  the  social  compact,  to  which  each  individual  is 
a  party.  Yet  the  same  common  law  has  provided  ample  remu- 
neration to  a  witness  who  attends  in  a  civil  case,  at  the  call  of 
an  individual  suitor — as  in  the  case  of  Sturdy  vs.  Andrews,  4 
Taunton,  p.  699,  cited  by  the  court.  Whence  this  difference 
in  the  provisions  of  the  common  law,  with  regard  to  these  two 
different  classes  of  witnesses?  It  could  have  arisen  only  from 
the  circumstance  that  the  common  law  regards  the  loss  af  the 
witness's  time  in  a  civil  case,  as  giving  him  a  claim,  in  natural 
justice,  on  the  suitor  at  whose  call  he  has  attended;  while  it 
regards  the  time  of  a  witness  who  attends  to  give  evidence  ia 
a  public  prosecution,  as  not  lost  to  himself,  but  as  bestowed 
upon  the  interests  of  the  coirununity  to  which  he  belongs,  and 
as,  therefore,  employed  for  himself. 

In  England,  this  right  of  summoning,  recognizing,  and  im- 
prisoning witnesses  who  were  unwilling  or  unable  to  give  se- 
curity for  their  attendance  in  a  criminal  case,  is  at  least  as  old 
as  the  reign  of  Philip  and  Mary.  (See  1  Ohitty*s  Criminal 
Law,  pp.  90,  91 ;  and  see  also  the  forms  of  commitment,  4 
Chltty's  Criminal  Law,  from  47  to  62,  inclusive.)  The  pre- 
cedents of  commitment,  it  will  be  observed,  include  the  case 
of  a  witness  unable,  as  well  as  a  witness  unwilling,  to  give  the 
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recognizance;  and  the  proceeding  seems  warranted  by  the  rea- 
isoning  of  the  Court  of  King's  Bench >  in  a  case  in  3  Man.  and 
Selw.,  p.  1,  Yet  neither  the  common  law,  with  regard  to  wit- 
nesses summoned  to  support  a  criminal  charge,  nor  the  stat- 
utes of  Philip  and  Mary,  with  regard  to  witnesses  recognised 
or  imprisoned  for  want  of  recognizance,  make  any  provision 
for  their  compensation.  Sir  Matthew  Hale  (vol.  ii,  p.  282) 
lamented  it  as  a  great  defect  '^  that  there  is  no  power  to  allow 
witnesses  their  charges y  whereby  many  iixxies  poor  persons  grow 
weary  of  attendance,  or  bear  their  own  charges  therein,  to  their 
great  hinderance  and  loss."  Yet  this  alleged  grievance  con- 
tinued to  exist  until  the  twenty-seventh  year  of  George  11, 
when  the  first  statute  was  passed,  which  provides  that  ^^  when 
any  poor  person  shall  appear  on  recognizance  in  any  court  to 
give  evidence  against  another  accused  of  any  grand  or  petit  lar- 
ceny, or  other  felony,  it  shall  and  may  be  in  the  power  of  the 
court,  at  the  prayer  and  on  the  oath  of  such  person,  and  on  con- 
sideration of  his  circumstances^  in  open  court  to  order  the  treas- 
urer of  the  county  or  place  in  which  the  offence  shall  have  been, 
committed,  to  pay  such  person  such  sum  of  money  as  to  the 
said  court  shall  seem  reasonable  ^r  his  time,  trouble y  and  e:sg 
pensoy^'  (fee.  Here  it  is  to  be  observed  that  the  compensation 
is,  Isf,  confined  to  poor  perso7is;  2d^  to  poor  persons  appearing 
on  recognizance;  3d,  to  persons  appearing  as  witnesses  in  cases 
of  felony  only;  an^?  4th,  it  is  left  discretionary  with  the  court 
to  allow  it,  or  not,  in  consideration  of  the  circumstances  of  the 
witness. 

Here  let  us  pause  a  moment  to  consider  the  construction 
which,  according  to  the  principles  adopted  by  the  circuit  court 
of  Columbia,  would  be  placed  upon  this  statute.  They  might 
say  that  the  mischief  which  the  Parliament  intended  to  remedy 
was  the  loss  of  the  witness's  time,  trouble,  and  expense;  and, 
consequently,  that  the  statute  extended  to  all  the  witnesses 
alike,  rich  and  poor;  that  whether  they  attended  upon  sum- 
mons, recognizance,  or  imprisonment,  the  mischief  was  equally 
great,  and  the  claim  equally  just;  and  that  it  authorized  the' 
allowance  not  merely  during  the  actual  attendance  on  court,  but 
also  (a  fortioriy)  during  the  imprisonment  of  the  witness,  who 
should  be  unable  to  give  the  security  for  his  attendance  required 
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by  the  magistrate.  But  how  did  the  eourts  of  Great  Bnikm 
interpret  the  statute?  So  far  from  going  the  length  of  the  cir- 
cuit court,  they  did  not  exercise  eveti  the  h'berality  \7hich  t 
have  been  willing  to  apply  to  the  constructionofoor  act  of  Con- 
gress: they  confined  it  not  only  to  persons  ogi>pearing  in  court, 
but  they  applied  it  to  such  persons  as  they  should  deem  poor/ 
they  confined  it,  too,  to  persons  recognized  to  appear  in  court, 
because  such  was  the  language  of  the  statute;  arid  refused  to 
extend  it  even  td  poor  persons  who  should  appear  on  summms, 
though  th6  merits  and  claims  of  the  latter  persons  were  at  least 
equal  to  the  former  in  every  particular — the  only  difference 
between  them  being  that  the  statute  expressly  included  one, 
and  did  not  include  the  other. 

A  subsequent  statute  was  therefore  parsed,  (18  Geo.  Ill,  c. 
19,)  which  in  the  7th  section  recites  the  provisions  of  the 
statute  just  quoted,  (27  Geo.  II;)  and  theii  proceeds  ^ith  the 
recital  thus:  ^^But,  nevertheless,  it  ha^  heeh  found  iy  expe- 
rience that  the  said  hereinbefore  recited  stiatul^  of  the  27'th 
year  of  his  late  Majesty,  with 'regard  to  persons  appearing  od 
recognizance  in  any  court  to  give  evidence  as  aforesaid,  ex- 
tends only  to  poor  persons,  such  court  also  considering  theii* 
circumstances ;  and, also,  d&es  not  extend  to  persons  on  subpeena 
to  give  evidence."  **  And  whereas  it  is  just  and  reasonable, 
and  may  tend  in  future  to  the  prevention  of  crimes,  or  to  the? 
due  prosecution  of  all  offenders  against  the  laws,  that  every 
person  so  appearing  on  recognizance  or  subpoena  to  give  evi- 
dence should  be  allowed  his  reasonable  expenses^  and  also,  in 
case  he  be  poor y  a  reasonable  scUisfhctionfor  his  troudle  and  loss 
of  time  "  For  these  reasons,  it  is  in  the  8th  section  enacted: 
«<  It  shall  and  niay  be  in  th^poiber  of  the  courts  where  any  per- 
son shall  appear  on  recogtiizance  or  subpoena  to  give  evidence 
in  any  grand  ox  petit  larceny^  or  other  felony  y  whether  a  bill  of 
indictment  be  preferred  oi'  not  to  any  grand  jury,  provided  tfte 
said  person  shally  in  the  opinion  of  the  court y  boPia  fide  have 
attended  the  said  court  in  obedience  to  such  recognizance  or  sub- 
pcsnay  to  order  the  treasurer,  &c.,  to  pay  unto  such  person  such 
sum  of  money  as  to  the  said  court  shall  seem  reasonable,  n^ 
exceeding  the  expenses  which  it  shall  appear  to  the  said  court 
the  said  person  was  bona  fide  put  to  by  reason  of  the  said  recog* 
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nizattee  and  subpemm;  making,  in  oase  the  acdd.  person  shaU' 
appear  to  the  e9ttN'tO:ie  in  poor  cireumataneesi,  a  reaeoruMe 
aOewanee  \o  saeh  person  for  trouble  and  loa»  of  time/'  &c.: 
80  that  in  ESngland^  to  this  dfty,  the  allowanoe  is  confined  to- 
feteons  appearing  in  court  on  recognizance  or  subpoena  in  the^ 
case  of  fdjon]fy  and  the  aliowance  is  only  of  the  parties*  reastm^ 
abb  expenses;  except  in  the  case  oi  peer  persons.^  with  relation: 
Co  whom  a  discretion  is  given  to  the  court  to  make  a  further 
silowanee  (or  trouUe^ and  lose  of  time;,  In  Bngland,  therefore^ 
to  this  moment,  there  is  no  provision^  either  by  the  commoa 
or  statute  law,  for  a  witness  imprisoned  because  he  cannot  or 
wiil  not  gi?e  a  recognizance  ibr  bis  appearance,  and  attending- 
the  court;  only  because  of  such  imprisonmont;  the  provisions 
being  restricted  to  persons,  there  is. not  only  no  provision  for  hia 
compensation  while*  detained  in  prison  previous  to  the  court, 
but  not  even  fop  his  actual  attendance  on.  the  court  by  force 
of  the  imprisonment;  the  provisions  being  restricted  to  persons, 
attending  on  recognizance  or  subpoena,  and  under  such  circum<- 
jrtances,  and  with,  such  expressions,  as  to  render  it  impossible 
ibr  the  courtof  thatcouniry  to  extend  the  provisions, Upon  any 
notions  oi  equity,  to^persons  appearing  in  court  under  any  othec 
flpeeies  of  constraint.  The  strict  construction  put  by  the  court 
upon  die  statute  27  Geo.  II,  whereby  the  provision  was  limited 
to  persons  appearing  on  recognizance,  can  leave  no  doubt  of  the 
construction  which  is  put  on  the  amendatory  statute.  Blade- 
atone  expressly  treats  its  provisions  as  confined  to  ^^  persons 
appearing  upon  rsoognusance  or  subpoBua  to  give  evidence." — 
(4  Black.,  p.  362.)  Now^  if  the  loss  of  a  witness's  time,  lrou« 
ble,  and  expense,  in  attending  to  give  evidence  for  the  public, 
were  considered  in  England  as  a  mischief  which  called  for 
Dodress,  then,  whether  he  wene  rich  or  p^or,  or  whether  the* 
change  under  prosecurtion  were  fbloay  or  nusdemeauor,  her 
wonld  be  equally  entitled  to  be  compensated  for  the  loss  of  that 
time,  trouble,  and  expense.'  But^  in  all  prosecutions  for  mis* 
demeanor,  whether  the  witness  be  rich  or  poor,  he  is  without 
any  manner  of  compensation.  In  cases  of  felony,  he  is  equally 
uncompensated  for  hia  loss  of  time,,  unleta.  he  be  poor;  and  even 
if  he  be  poor,  he  remains  uncompensated  not  only  for  his  loss 
of  time,  but  even  for  his  expenses,,  unless  his.  attendance  baa 
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been  the  consequence  of  a  summons  or  a  recognizance.  If  it 
has  been  procured  by  his  imprisonment^  although  such  im- 
prisonment has  proceeded  not  from  his  contumacious  refusal, 
but  his  inability  to  give  security  for  his  attendance,  he  is  nev- 
ertheless entitled  to  no  compensation;  not  only  no  compensa* 
tion  for  the  time  during  which  he  shall  have  been  imprisoned, 
but  not  even  for  the  time  of  his  attendance  on  court  in  conse- 
quence of  such  imprisonment.  In  England,  therefore,  such 
an  imprisonment  for  such  a  purpose  is  not  considered  as  a 
miachief  which  calls  for  legislative  interference;  it  is  considered 
merely  as  a  necessary  means  of  securing  the  attendance  of  a 
witness  for  the  public  good.  The  witness,  while  in  prison, 
is  not  at  his  own  expense;  he  is  supported  by  the  public.  Nor 
is  it  likely  that  any  serious  practical  mischief  can  follow  from 
such  a  course  of  proceeding.  It  is  very  improbable  that  any 
man  of  good  character  should  be  unable  to  give  security  for  his 
attendance  in  court.  It  will  be  more  generally  on  accomplices, 
or  persons  of  otherwise  bad  character,  that  the  restraint  will 
fall.  An  obscure  or  unknown  stranger  may  be  placed  in  the 
predicament  of  having  a  recognizance  required  of  him.  But 
it  is  in  the  discretion  of  the  magistrate  to  require  security  on 
the  recognizance  or  not;  and  it  is  not  probable  that  it  will  be 
required  but  from  suspicious  or  doubtful  characters.  Or,  say 
tliat  this  doubt  and  suspicion  should  sometimes  light  on  an 
innocent  man;  it  is  not  in  the  nature  of  things  that  it  should 
happen  often,  and  the  law  acts  only  upon  those  mischief  quiB 
frequentius  accident;  it  being  considered  better  that  an  indi- 
vidual should  sometimes  suffer  an  inconvenience,  than  that  the 
public  should  sustain' a  serious  injury. 

Let  us  turn  from  the  English  law  upon  this  subject  to  the 
taw  of  Maryland.  In  the  case  of  Mclntyre,  the  court  advert 
to  this  law  thus:  "  By  the  law  of  Maryland,  (1797,  c.  94,  sec. 
Sy)  which  was  in  force  at  the  time  of  the  separation  of  this  part 
of  the  District  of  Columbia  from  that  State,  every  witness  was 
allowed  one  dollar  and  fifty  cents  for  each  and  every  day  the 
witness  shall  altend  for  the  discharge  of  his  duty.  This  act 
does  not  use  the  words  <  in  court.'  It  seems  to  us,  however, 
that  both  statutes  should  receive  the  same  construction,  and 
that  both  were  intended  to  give  the  witness  a  compensation 
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for  the  time  necessarily  lost  in  consequence  of  his  obligation  to 
attend  the  court  as  a  witness.  It  is  unnecessary ^  therefore^  to 
decide  which  is  ^e  permanent  law." 

The  words  of  the  clause  are,  ^^  that  there  shall  be  allowed  to 
each  witness  attending  the  general  court  on  the  western  and 
eastern  shores  of  this  State^  the  sum  of  one  dollar  and  fifty 
cents  £>r  each  and  every  day  such  witness  shall  attend  for  the 
discharge  of  his  duty^  besides  itinerant  charges."  I  concur 
with  the  court  in  thinking  that  this  act  ought  to  have  the  same 
construction  with  the  act  of  Congress;  b«it  the  practical  con- 
struction of  this  act  is  precisely  that  which  I  have  given  to 
the  act  of  Congress — ^it  is  extended  to  those  only  who  attend 
court.  But  let  us  look  at  this  matter  a  little  more  closely.  The 
court  of  Columbia  seems  to  be  under  the  impression  that  this 
act  of  Maryland  governs  the  compensation  to  witnesses  in 
criminal  cases;  but  it  is  not  so.  The  State  of  Maryland  pays 
no  compensation  to  witnesses  for  their  loss  of  time.  In  this 
respect^  the  old  common  law  of  England  is  still  the  law  of  Mary- 
land. Witnesses,  in  this  State  receive  no  compensation  in  any 
criminal  case  whatever^  except  in  cases  of  conviction^  where 
&e  costs  are  paid  out  of  the  estate  of  the  prisoner;  or  in  the 
case  of  acquittal,  where  the  charge  is  found  to  be  frivolous  and 
unfounded,  when  they  are  paid  by  the  prosecutor.  But  how 
stands  the  law  of  Maryland  on  the  very  case  under  considera- 
tion— ^the  case  of  a  witness  imprisoned  because  unable  to  give 
security  for  his  attendance?  Does  he  receive  a/er  diem  allow- 
ance during  his  imprisonment?  So  &r  from  it,  that  until  1752 
he  was  obliged  to  bear  his  own  expenses  while  in  prison;  and^ 
if  unable  to  pay  them^  was  sold  as  a  servant  for  so  long  time 
as  would  be  stifficient  to  pay  those  expenses.  The  Maryland 
statute  of  June,  1752,  ch.  13,  was  meant  to  redress  the  whole 
mischief  which  the  legislature  supposed  to  exist  in  the  case; 
the  preamble  of  which  is,  '<  Whereas  many  indigent  persons  or 
strangers  have  been  necessarily,  for  want  of  sureties  to  appear 
as  witnesses,  committed  to  prison;  by  means  whereof,  such 
persons  have  been  sold  as  servants  for  the  prison  fees  arising 
upon  such  commitment  J  or  otherwise  detained  in  prison /or  such 
fees,  to  their  great  damage  and  loss  to  the  public  in  the  labor 
of  such  persons."    Here  we  have  the  very  case  under  con* 
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sideratiotiy  with  ail  its  circomstaneed  of  grievamee  directly 
looked  at:  and  what  is  the  remedy?  Nothing  more  than  a  pro^ 
▼ision  for  the  payment  of  sttch  primmfeet — not  a  cent  being 
allowed  for  lo$3  of  time;  and,  by  the  statute  of  1792,  this  law 
is  made  the  permanent  law  of  the  land.  So  that  in  Maryland 
all  that  a  witness  so  circnmstanced  receives  is  his  support  in 
prison;  and^e  receives  the  same  from  the  United  Slates. 

Again:  let  us  look  at  the  consequences  of  a  constractiony 
which)  besides  supporting  such  a  witness^  should  pay  bim  one 
dollar  and  twenty-fivs  cents  per  day  during  the  time  of  his  con- 
finement. When,  in  consequence  of  the  new  reference  of  this 
question  to  me,  I  inquired  whether,  by  the  laws  and  usages 
of  Maryland,  such  witness  received  both  the  support  and  the 
per  diem  allowance?  the  answer  was,  No;  and  that  if  such, 
wero  the  laws  and  usages  of  Maryland,  all  the  prisons  of  the 
Stale  would  not  be  sufficient  to  contain  those  who  would  con- 
trive to  get  themselves  committed  on  such  terms.  And,  when 
we  consider  the  class  of  character  on  whom  such  a  provision 
would  be  most  likely  to  foil,  the  suggestion  af^iears  by  no 
means  extravagant. 

Upon  the  whole,  I  i^tain  the  opinion  which  I  fiNrmerly  ex- 
pressed :  my  only  doubt  upon  the  subject,  growing  out  of  the 
reconsideration  of  the  case,  being,  whether  the  law  ought  not 
to  be  confined  in  practice,  as  it  is  in  terms>  to  summoned  wii" 
nesees.  On  this  last  point,  as  the  witness  is,  from  the  com- 
mencement of  the  session  of  the  court,  placed  in  their  hands, 
and  under  their  power  to  be  brought  into  court  whenever  he 
shall  be  called,  1  think  that  he  ought  to  be  legarded  as  a  sum- 
moned witness  from  the  time  that  he  is  placed  in  this  predica- 
ment.  The  court  of  Columbia  are  understood  to  consider  suclt 
a  witness  as  under  the  power  of  the  court  fh>m  the  time  of  his 
commitment,  and  the  time  which  he  spends  in  jail  as  lost  ^^  in 
obeying  the  orders  of  the  court/'  But  it  is  not  so :  the  wit* 
ness  is  not  committed  to  jail  by  order  of  the  court,  nor  is  he 
held  by  ^'  obeying  the  order  of  the  court;"  he  is  committed  by 
a  single  magistrate,  and  detained  by  the  order  of  that  magistrate. 
The  court  has  no  cognizance  of  the  fact  until  the  commence* 
ment  of  their  session;  Mei»it  is  brought  to  their  knowledge;  and 
thenceforth  the  witness  is  detained  by  the  power  and  authority 
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of  the  court;  and  is,  I  think^  to  b^  regarded  as  a  summoned 
witness. 

One  further  question  arises  in  this  case.  lAj  the  4th  section 
of  the  act  of  Congress  of  the  8th  May,  1792,  entitled  ^'  An 
act  for  rfegulating  processes  in  the  courts  of  the  United  Stat€Js^ 
and  providing  compensation  for  the  officers  of  said  conrts,  and 
for  jurors  and  wxtnesses,'*^  it  is  enacted,  "  that  there  shall  b^ 
piaud  to  the  marshal  the  nihonnt  of  the  expenses  fbr  fuel,  can* 
dies,  and  other  reasonable  conti^gertdes  that  may  accrue  in 
hokKng  the  courts  wUhin  his  district ^  and  providing  the  books 
necessary  to  rc^cord'  the  proceedings  theredf ;  and  such  amount, 
as  also  the  compensation  ajbresaid  lb  the  grand  and  petit  jurors, 
to  the  mtnesses  sumthbnedon  the  part  of  the  United  States y  to 
fleik,  &c.,  shall  be  included  in  the  account  of  the  marshal; 
and  the  sanle  having  been  examined  and  certified  by  the  conti, 
6f  one  of  the  judges  of  it,  iii  which  the  service  shall  have  been 
tendered,  shall  be  parsed  in  the  usual  manner  at,  and  th6 
amount  thereof  paid  out  of,  the  treasury  of  the  United  Statei^ 
to  the  marshal,  and  by  him  shall  be  paid  over  to  the  petsons 
entitled  to  the  same.'^  It  seems  that  the  marshal  did  not  in- 
clude in  his  accouilt  the  per  diem  allowance  in  question  to  the 
imprisoned  witness  during  the  time  of  his  confinem^bt  previous 
to  the  session  of  the  court;  but  the  court,  on  motion,  decided 
that  the  marshal  was  bound  to  have  included  it  in  his  accotot, 
ahd  that  the  same  ought  to  be  passed  by  the  accounting  offi- 
cers of  the  treasury,  and  paid  out  of  tihe  treasury  to  the  mar« 
shal,  Ac.  And  it  is  supposed  that  die  account  so  passed 
becomes  imperatively  binding  on  the  ttteasury,  and  that  they 
have  nothing  to  do  but  to  pay  it. 

I  am  not  of  this  opinion.  The  power  given  to  the  court  is 
not  to  examine  and  certify  any  account  that  the  marshal  may 
present;  if  it  were  so,  there  would  be  some  cololr  for  the  ophiion 
whibh  has  been  expressed.  But  it  is  not  so.  The  law  had 
specifically  ennmerated  the  items  of  which  the  account  shall 
consist ;  and  it  becomes  the  duty  of  the  officers  of  the  treasury 
to  see  that  the  account  consists  of  these  items,  and  no  other; 
for,  however  imperative  the  language  of  the  section  may  be,  it 
is  only  in  relation  to  an  account  composed  of  those  specified 
items  that  it  is  thus  imperative.    The  language  of  the  section 
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which  is  deemed  so  imperative  is^  that  the  account  which  the 
act  describes^  having  been  examined  and  certified  by  the  court, 
shall  be  passed  at  the  Treasury  Department  in  the  usual  way. 
What  is  the  usual  waff  of  passing  accounts  at  the  Treasury  De- 
partment, to  which  that  act  has  allusion?  The  act  of  1789, 
chapter  12,  answers  the  question.  The  oth  section  of  that  act 
makes  it  ^^  the  duty  of  the  Auditor  to  receive  all  public  accounts; 
and,  after  examination^  to  certify  the  balance,  and  transmit  the 
accounts  with  the  vouchers  to  the  Comptroller,  for  his  deci- 
sion thereon.  The  2d  section  makes  it  the  duty  of  the  Comp- 
troller to  examine  all  accounts  settled  by  the  Auditor,  and  to 
certify  the  balance  arising  thereon  to  the  Register.  The  6th 
section  makes  it  the  duty  of  the  Register  ^^to  transmit  to  the 
Secretary  of  the  Treasury  copies  of  the  certificates  of  balances 
of  accounts  adjusted  as  herein  directed:  on  which  the  Secre- 
tary, if  he  also  approve,,  is  to  give  the  warrant  for  the  payment 
of  the  money.  This  is  the  usual  manner  in  which  the  law 
commands  that  the  marshal's  accounts  shall  be  passed  at  the 
treasury.  The  account,  then,  is  to  be  first  submitted  to  the 
Auditor,  and  he  is  to  examine  it;  not  to  control,  in  the  slightest 
degree,  the  discretion  with  which  the  law  has  invested  the 
court,  but  to  see  that  that  discretion  has  been  exercised  upon 
the  subjects  pointed  out  by  the  law;  or,  in  other  words,  to  see 
that  the  account  contains  no  item  but  those  which  are  author- 
ized by  the  law.  If  it  contain  no  other  item,  the  Auditor  is, 
I  think,  bound  to  pass  it,  however  extravagant  he  may  think 
the  allowance,  unless  the  extravagance  be  so  monstrous  as  to 
argue  corruption;  in  which  case,  his  authority  and  duty,  as 
one  of  the  sentinels  over  the  treasury  of  the  United  States, 
would  extend  to  the  disallowance  of  the  account.  But  short 
of  this,  1  am  of  opinion  that  the  ofiicers  of  the  treasury  would 
have  no  power  to  disallow  a  marshal's  account,  which  should 
have  been  examined  and  testified  by  the  coxxtij  providtd  it  con- 
tain no  item  beyond  the  enumeration  prescribed  by  the  law;  but 
if  it  contain  any  such  item,  then  1  am  very  clear  that  there  is 
nothing  so  imperative  in  the  law  as  to  require  them  to  pass  it, 
but,  on  the  contrary,  that  it  is  their  duty  to  reject  it. 

In  the  present  case,  the  objection  to  the  item  is,  that  it  is 
not  within  the  enumeration  made  by  the  law.    It  is  supposed 
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to  be  within  the  first  class  of  subjects  enumerated  in  the  law : 
the  words  are: 

*'  There  shall  be  made  to  the  marshal  the  expense  for  fuel, 
candles,  and  other  reasonable  contingencies  that  may  accrue  in 
holding  the  courts  in  his  district. ^^  It  is  understocnd  as  con- 
ceded, that  if  the  per  diem  allowance  of  the  imprisoned  witness 
be  not  within  this  enumeration,  it  is  within  no  other  contained 
in  the  actj  and  that  it  is  not,  is,  to  my  mind,  very  manifest. 
The  contingencies  provided  for  are  those  that  may  accrue  in 
holding  the  courts  in  his  district;  not  from  the  circumstances 
of  there  being  a  court  of  criminal  jurisdiction  held  in  his  dis- 
trict, but  such  contingent  expenses  as  may  arise  in  the  course 
of  the  court;  or,  in  the  very  words  of  the  law,  such  as  may 
accrue  in  holding  the  court;  of  which,  fuel  and  candles  are  put 
as  examples.  Now,  by  What  process  of  candid  inquiry  can  the 
per  diem  allowance  of  an  imprisoned  witness,  for  three  or  four 
months  before  the  commencement  of  the  session  of  the  courts  be 
brought  within  the  description  of  contingent  expenses  which 
accrue  in  holding  tfie  court,  in  the  same  manner  as  the  expense 
of  fuel  and  candles  accrues  in  holding  the  courts  9 

The  fact  is,  that  the  compensation  of  witnesses  summoned 
on  the  part  of  the  United  States  is  not  a  contingency  Under 
this  law  at  all:  it  is,  on  the  contrary,  one  of  the  specific  objects 
to  which  it  looks.  The  title  of  the  law  directly  contemplates 
it  as  one  of  the  objects  for  which  it  proposes  to  provide,  and 
the  very  section  under  consideration  expressly  provides  for  it; 
for  among  the  subjects  which  the  marshal  is  directed  to  include 
in  his  account,  is  "the  compensation''  aforesaid  "to  the  grand 
and  petit  jurors^  to  the  witnesses  summoned  on  the  part  of  the 
United  StcUeSy*^  Sfc.  What  is  the  compensation  aforesaid  to 
the  witnesses  which  the  law  directs  the  marshal  to  include  in 
his  accounts?  It  is  found  in  the  3d  section  of  the  law;  and 
is — "  to  witnesses  summoned  in  any  of  the  courts  of  the  United 
States,  the  same  compensation  in  each  State  respectively  as  is 
allowed  in  the  supreme  court  of  the  same."  Had  this  pro- 
vision of  the  law  stood,  and  had  the  law  of  Maryland  been 
considered  as  governing  the  case  of  Mclntyre,  we  have  seen 
that  he  would  have  received  nothing  but  his  subsistence  while 
confined  in  jail.    But  this  provision  has  been  repealed,  and 
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substituted  hy  that  which  is  now  in  force^  and  on  which  I 
have  already  commented  at  large;  that  is,  to  the  witnesses 
summoned  in  the  courts  of  the  United  States,  one  dollar  and 
twenty-five  cents  for  each  day  they  shall  attend  in  court. 
Thus  th^  law  having  made  all  the  provision  for  the  compensa- 
tion of  witnesses  which  it  seemed  good  to  the  legislature  to 
make  for  thorn,  and  the  marshal  being  expressly  directed  to 
include  this  specific  compensation  in  bis  account,  I  am  of  opin- 
ion that  no  other  and  additional  compensation  can  be  intro- 
duced  into  that  account  under  the  name  of  a  cQntingency^ 
much  less  of  a  contingency  accruing  in  the  holding  court. 

I  am  sorry  that  this  discussion  has  run  into  so  great  length; 
but  I  wished  it  to  be  seen,  both  by  the  court  and  yourself,  that 
I  had  not  ventured  to  differ  from  that  respectable  tribunal  wiUi- 
out  great  deliberation.  If  the  court  should  think  proper  to 
reconsider  their  opinion  and  retain  it,  I  think  it  would  be  very 
desirable  to  have  the  case  put  in  such  a  form,  if  possible,  as  to 
receive  the  opinion  of  the  Supreme  Court.  If  this  cannot  be 
done,  it  will  be  for  you,  sir,  to  decide  whether  it  would  not  be 
safer  and  wiser  to  submit  to  the  judgment  of  the  court,  than 
to  produce  a  collision  between  the  judicial  and  executive  de- 
partments of  the  government  on  a  point  in  which,  however 
confident  of  our  own  correctness,  we  may  be  wrong.  It  is 
probable  that  Congress  would,  upon  your  suggestion,  interfere; 
and  quiet  the  question  by  an  explanatory  law. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe- 
dient servant, 

WM.  WIRT. 

To  the  Secretary  of  the  Treasury. 


IMPORTATION  OF  SLAVES. 

By  the  act  of  Congress  of  Sd  March,  1607,  the  importntion  of  ilaves  from  Africa 
or  elsewhere  ioto  the  United  States,  or  any  place  within  their  jurisdiction,  is 
prohibited  under  severe  penalties;  and  the  importer  and  all  persons  claiming 
under  him  are  therein  declared  to  have  no  title  to  the  negroes  imported,  nor  to 
their  services. 

Ajid  by  the  same  act,  it  is  left  to  the  legislatures  of  the  States  to  regulate  the 
manner  in  which  the  negroes  thus  imported  iihaU  be  disposed  of. 
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It  is  ^e  duty  of  every  ^od  citizen  who  may  be  applied  of  a  breach  of  this 
*  law,  to  take  prompt  and  immediate  step^  for  the  aeizure  of  the  nc^oes,  and  to 
inform  the  governor  of  the  State,  that  he  may  give  directions  for  the  disposal 
of  them. 

The  statute  of  Geoi^a,  making  the  regulations  contemplated  by  the  law  of  Con- 
gress, passed  19th  December,  1817,  is  not  unconstitutional. 

Office  op  the  Attornet  General, 

January  20,  1821. 

Sir  :  I  proceeded  on  the  1st  instant,  according  to  appoint- 
ment, tO:  take  up  the  case  of  General  David  B.  Mitchell,  the 
agent  of  the  United  States  for  Indian  affairs  at  the  Greek 
agency,  under  a  charge  from  Gbvemor  Clarke,  of  Georgia,  that 
he  was  concerned  in  the  unlawful  importation  of  Africans,  in 
breach  of  our  laws,  in  the  winter  ©f  ISlT-'lSj  and  have  now 
'  the  honor  of  reporting  to  you,  according  to  your  direction,  my 
opinion  both  of  the  law  and  the  ftM^ts  of  the  case. 

The  only  law  of  the  United  States  which  has  any  bearing  on 
the  conduct  of  General  Mitchell,  is  the  act  of  Congress  of  the 
2d  March,  1807,  entitled  "An  act  to  prohibit  the  importation 
of  slaves  into  any  port  or  place  wiilnin  the  jurisdiction  of  the 
Utnted  Stales,  from  and  after  the  1st  January,  1808."  This 
act,  after  inflicting  severe  penidties^on  any  who  shall,  after  that 
day,  import,  or  aid  in  importing,  any  negro,  &c.,  to  any  port 
or  place  within  the  jurisdiction  of  the  United  States,  with  the 
view  of  selling  them  or  holding  them  to  service  or  labor,  pro- 
ceeds to  declare,  among  other  things,  in  the  4th  section,  that 
*^  neither  the  importer,  nor  any  person  or  persons  claiming  from 
or  under  him,  shall  hold  any  right  or  title  whatsoever  to  any 
negro,  mulatto,  or  person  of  color,  nor  to  the  service  or  labor 
thereof,  who  may  be  brought  within  the  United  States,  or  Ter«- 
ritories  thereof,  in  violation  of  this  law:  but  the  same  shall 
remain  subject  to  any  regulations  not  contravening  the  provis- 
ions of  this  act,  which  the  legislatures  of  the  several  Stales  or 
Territories  at  any  time  hereafter  may  make  for  diflposing  of 
any  such  negro,  mulatto,  or  person  of  color.*'  This  section.of 
the  act  does  not  provide  what  shall  be  done  with  the  persons 
thiis  imported,  in  case  the  legislatures  of  the  several  Stales 
shall  not  thereafter  have  made  any  segulation  for  disposing  of 
them;  but  the  7th  section  of  the  same  act^  after  authorizing 
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seizures  to  be  made  by  the  anned  vessels  of  the  United  States, 
of  any  vessels  with  slaves  on  board  that  may  be  found  hover- 
ing on  the  coast,  and  giving  a  moiety  of  the  forfeiture  to  those 
who  make  the  seizure,  provides  that,  in  order  to  entitle  them 
to  such  moiety,  the  officers,  d&c.,  shall  safekeep  every  negro, 
&c.,  found  on  board,  dtc,  and  shall  deliver  every  such  negro, 
&c.,  to  such  person  or  persons  as  shall  be  appointed  by  the 
respective  States  to  receive  the  same;  and  if  no  such  person  or 
persons  shall  be  appointed  by  the  respective  States,  they  shall 
deliver  any  such  negro,  d&c,  to  the  overseers  of  the  poor  of  the 
port  or  place  where  such  ship  or  vessel  may  be  brought  or  found, 
and  shall  immediately  transmit  to  the  governor,  or  chief  magis- 
trate of  the  State,  an  account  of  their  proceedings,  together  with 
the  number  of  such  negroes,  &c.,  and  a  descriptive  list  of  the 
same,  that  he  may  give  directions  respecting  such  negroes,  &c. " 
It  is  true,  this  directing  provision  is  confined  in  terms  to  the 
officers  and  men  of  the  mtned  vessels  of  the  United  States 
making  seizures  of  slave- vessels  on  the  coast;  yet,  as  it  forms 
a  part  of  the  same  act  with  the  section  before  in  part  quoted, 
and  contains  the  only  direction  in  the  act  as  to  what  shall  be 
done  with  negroes,  &c.,  seized,  where  the  State  shall  not  by 
its  laws  have  appointed  a  person  to  receive  them,  it  may  be  well 
considered  as  incorporated  with  the  4th  section,  as  supplying 
its  defects,  and  giving  the  rule  of  action  in  an  analogous  case 
of  a  seizure  on  land,  so  far  as  the  direction  could  be  carried 
into  effect  under  the  circumstances  of  such  a  case.    For  exam- 
ple: in  the  case  of  a  seizure  made  in  the  Indian  coitntry,  where 
no  counties  were  yet  organized,  and  where  there  were  no  over- 
seers of  the  poor,  that  part  of  the  direction  which  orders  a  de- 
livery of  the  negroes  to  the  overseers  of  the  poor  could  not  be 
carried  into  effect;  but  that  part  which  requires  an  immediate 
report  to  the  governor  of  the  State  could  have  been  carried  into 
effect,  and  the  direction  ought  to  be  respected  as  an  expression 
of  the  purpose  of  Congress  where  the  State  had  omitted  to  pro- 
vide persons  for  the  function  in  question.    Yet  this  construc- 
tion of  the  act  is  not  so  obvious  or  necessary  as  to  attach  guilt 
to  any  man  who,  having  made  a  seizure  by  land,  shall  have 
omitted  to  adopt  and  act  upon  it.    But  the  4th  section,  taken 
by  itself,  and  without  any  reference  to  the  7th,  in  divesting  the 
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importer  of  all  title  to  the  negroes,  <kc.,  subjecting  them  to  be 
disposed  of  according  to  the  leg-ql  regulations  of  the  StcUe, 
would  seem  very  naturally  to  advertise  the  seizor  that  the  gov- 
ernor of  the  State,  officially  charged  with  the  execution  of  the 
laws  of  the  State,  oqght  to  be  forthwith  apprized  of  the  seizure 
and  its  circumstances,  that  he  might  give  directions  respecting 
such  negroes.  The  act  of  Congress  thus  referring  the  disposal 
of  slaves  illicitly  imported  to  the  regulations  which  should 
thereafter  be  made  by  the  legislatures  of  the  several  States, 
leads  us  to  inquire  in  the  next  place  whether  the  legislature 
of  the  State  of  Georgia  (the  theatre  of  the  transactions  under 
consideration)  had  made  the  regulations  contemplated  by  the 
act  of  Congress. 

The  constitution  of  the  State  of  Georgia,  of  the  year  1798, 
forbade  the  future  importation  of  slaves  from  Africa,  or  any 
foreign  place,  after  the  1st  day  of  October  following.  There 
have  been  several  prohibitory  acts  of  the  legislature  of  that 
State,  both  before  and  since  the  act  of  Congress,  under  very 
severe  penalties;  some  of  them,  enacted  just  before  the  oc- 
currence under  review,  made  the  importation  a  penitentiary 
pffence.  But  all  these  acts  stopped  at  the  infliction  of  the 
penalty,  leaving  the  importer  still  in  possession  of  the  slaves. 
I  can  find  no  act  of  the  legislature  of  Georgia,  in  the  volumes 
furnished  from  the  Department  of  State,  which  connected  itself 
with  the  act  of  Congress  of  1807,  by  providing  the  regulations 
therein  contemplated  for  the  disposal  of  the  negroes,  &c.,  un- 
lawfully introduced,  prior  to  the  19th  December,  1817.  On 
that  day  an  act  was  passed  "  for  disposing  of  any  such  negro, 
mulatto,  or  person  of  color,  who  has  been,  or  may  hereafter  be, 
imported  or  brought  into  this  State,  in  violation  of  an  act  of  the 
United  States,  entitled  ^  An  act  to  prohibit  the  importation  of 
slaves  into  any  port  or  place  within  the  jurisdiction  of  the 
United  States  from  and  after  the  1st  day  of  January,  1808.'  " 
The  first  section  of  this  act  authorizes  the  governor  of  the  State 
'^  to  appoint  some  fit  and  proper  person  to  proceed  to  all  such 
ports  and  places  within  this  State  as  have,  or  may  have,  or 
may  hereafter  hold,  any  such  negroes,  &c.,  as  may  have  been, 
or  hereafter  may  be,  seized  or  condemned  under  the  above- 
recited  act  of  Congress,  and  who  may  be  subject  to  the  eoBtroI 
29 
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of  this  State;  and  the  person  so  appoioled  shall  have  full  power 
and  authority  to  ask,  demand^  &c.,  a}l  such  negfoes,  &c., 
and  to  convey  the  same  to  Milledgeville,  and  leave  them  under 
the  immediate  control  of  the  Executive  of  this  State/'* 

The  2d  section  of  the  act  authorizes  the  governor  to  make 
sale  of  such  negroes^  &C.9  in  such  manner  as  he  may  think 
best  calculated  for  the  interest  of  the  State.  The  3d  section 
authorizes  the  society  for  colonization^  &c.,  to  anticipate  the 
sale  by  a  demand  for  the  negroes^  &c.,  to  be  transported  to 
Africa^  or  any  foreign  place^  on  certain  conditions;  and  requires 
the  governor  to  aid  in  promoting  their  benevolent  views  in  such 
manner  as  he  may  deem  expedient. 

This  act  of  the  legislature  of  Georgia  has  been  objected  to, 
in  its  application  to  this  case,  on  several  grounds — 

First.  That  the  negroes  in  the  case  nnder  consideration  had 
been  imported  before  the  passage  of  the  act.  The  answer  is, 
that  the  act  expressly  embraces  previous  importations. 

Second.  This  feature  of  the  act  is  objected  to  as  ex  post  facto. 

Answer.  If  the  act  inflicted  any  new  penalty  on  the  importer 
in  a  past  case,  or  divested  a  previously  vested  right,  the  objec- 
tion would  be  valid;  but  it  inflicts  no  new  penalty,  and  indeed 
no  penalty  whatever;  it  divests  no  previously  vested  right,  be- 
cause  the  act  of  Congress  of  1807  had  already  declared  thai 
neither  the  importer,  nor  any  one  claiming  under  bim,  should 
hold  any  right  or  tide  whatsoever  to  negroes  thus  imported,  nor 
to  the  service  of  them.  It  is  further  objected,  that  the  act  of 
Georgia  is  inconsistent  with  the  policy  of  the  act  of  Congress. 

The  first  answer  to  the  objection  is,  that  Congress,  by  the 
act  of  1807,  left  it  to  the  legislatures  of  the  States  to  make 
anjf  regulations  for  disposing  of  such  negroes,  d&c,  not  contra* 
vening  the  provisions  of  the  act  oi  Congress.  Now,  the  act 
of  Congress  makes  no  provision  as  to  the  state  or  condition, 
whether  of  freedom  or  slavery,  in  which  such  negro  should  be 
left.  It  stops  with  divesting  the  importer,  and  those  claiming 
under  him,  of  all  title;  but  the  mode  of  disposing  of  the  ne- 
groes, &c.,  is  left,  and  properly  left,  to  the  absolute  control  of 
the  State  into  whose  bosom  they  have  been  illicitly  imported; 
for  it  must  have  been  considered  that  the  State  imm^iately 
affected  by  the  importation  was  most  capable  of  judging  in  what 
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way  the  mischief  could  be  best  counteracted.  Nor  do  I  per- 
ceive thaj  the  act  of  Georgia  can  be  justly  charged  with  being 
inconsistent  with  the  policy,  any  more  than  with  the  express 
provisions,  of  the  act  of  Congress.  The  policy  of  the  latter  act 
was  to  prohibit  the  future  importation  of  slaves.  The  means 
which  it  adopts  for  this  purpose  are  the  infliction  of  heavy 
|)enaUies  on  the  importer,  and  stripping  him,  and  all  claiming 
tinder  him,  of  all  title  to  the  persons  thus  imported  as  slaves. 
If  the  State  law  were  in  conflict  with  either  of  these  provisions, 
or  insiitured  others  calculated  to  encourage  the  importation,  it 
would  certainly  be  inconsistent  both  with  the  policy  and  pro- 
visions of  the  act  of  Congress.  But  the  question  as  to  the  man- 
tier  in  which  the  negroes  are  to  be  disposed  of,  after  they  have 
been  actually  imported  in  violation  of  the  law  of  Congress,  is  a 
question  of  self  defence — of  self  preservation — which  Congress 
submits  entirely  to  the  discretion  of  the  State  to  be  directly 
aflfected  by  it. 

In  farther  reply  to  the  objections,  it  may  be  asked,  what  could 
the  State  do  better  than  it  has  done?  Should  it  have  provided 
by  law  for  exporting  the  persons  thus  introduced  out  of  the 
United  Slates,  and  the  territories  thereof?  Whither  were  they 
to  be  exported?  There  was  then  no  place  provided  to  which 
the  State  could  send  them.  Should  they  have  been  turned 
loose  as  freemen  In  the  State  ?  The  impolicy  of  such  a  course 
is  too  palpable  to  find  an  advocate  in  any  one  who  is  acquainted 
with  the  condition  of  the  ^ave-holding  States.  Should  they 
have  been  redelivered  to  the  persons  who  had  brought  them  in, 
under  a  bond  to  carry  them  out  of  the  United  States,  and  out 
^(  the  territories  thereof?  The  ineflicacy  of  such  a  measure 
has  been  set  in  a  strong  light  by  the  several  communications  of 
General  Mitchell  which  are  now  before  me;  and  I  find  myself 
unable  to  add  a  single  illustration  of  the  imbecility  of  such  a 
course  in  relation  to  the  object  of  the  act  of  Congress^.  I  will 
barely  suggest,  that,  so  far  from  aiding  that  object,  it  is  among 
the  happiest  courses  which  could  be  devised  to  frustrate  and 
defeat  it. 

I  do  not  perceive  that  the  act  of  Georgia  is  fairly  liable  to 
either  of  the-objections  which  have  been  taken  to  it;  nor  do  I 
percdv«  that  the  State  could  have  adopted  a  better  or  a  more 
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liberal  course  in  relation  to  the  slaves  themselves,  than  the 
alternative  regulations  proposed  by  this  act  If  the  coloniza- 
tion society  would  undertake  to  carry  them  out  of  the  country 
to  Africa,  or  any  foreign  place^  the  negroes  were  to  be  deliv- 
ered to  them  for  that  purpose,  and  the  governor  was  required 
to  aid  in  the  execution  of  this  benevolent  purpose ^ — ^if  that 
society  should  not  apply,  it  remained  for  the  State  to  look  to 
its  own  safety^  by  placing  them  in  that  conditicm  in  which  they 
would  be  the  least  likely  to  do  mischief;  and  the  State  has  done- 
so  according  to  their  judgment ^  to  which  alone  they  are  remit- 
ted by  the  act  of  Congress  of  1807. 

Before  I  leave  the  laws  which  bear  upon  this  subject,  it  i» 
proper  to  advert  to  an  act  of  the  legislature  of  Georgia,  which 
was  passed  before  Congress  was  authorized  by  the  constitution 
to  prohibit  the  importation  of  slaves;  and  to  which  I  advert, 
not  because  it  has,  in  my  opinion,  any  fair  relation  to  the  ques- 
tion, according  to  the  date  or  the  terms  of  the  act,  but  because 
it  has  been  assumed  as  an  auxiUary  guide  m  directing  the 
conduct  of  General  Mitchell  in  this  case.  I  allude  to  the  act 
of  the  legislature  of  Georgia,  of  the  year  1796,  entitled  "  Au 
act  to  organize  the  militia  in  the  several  new  counties  of  this 
State;"  by  the  third  section  of  which^it  is  enacted,  *'  That  the 
officers  of  the  militia  in  the  first  brigade^  in  the  first  division, 
shall  be  authorized  and  empowered,  in  their  respective  patrol 
districts,  to  apprehend  any  negro>  mustee,  or  mulatto,  freeman 
or  freemen,  slave  or  slaves,  who  shall  hereafter  arrive  in  any 
port  of  this  State/rom  any  of  the  West  India  or  Bahama  islands  ^ 
and  to  keep  such  mustees,  negroes,  or  mulattoes,  in  close  and 
safe  custody,  until  they  can  be  examined  before  the  corporation 
of  Savannah,  or  any  three  Justices  of  the  peace  for  any  of  the 
counties  lying  in  the  said  division,,  who  are  hereby  authorized 
to  cause  such  freeman  or  freemen,  slave  or  slaves,  to  be  ex- 
ported at  the  expense  of  the  importer  or  owner;  which  such 
importer  or  owner  is  hereby  made  liable  for>  as  well  as  for  the 
expense  of  apprehending  or  keeping  such  persons."  1  learn 
from  the  statements  of  General  Mitchell,  which  are  before  me> 
that  the  officers  of  the  first  brigade,  in  the  first  division  of  the 
militia  of  Georgia,  covered,  in  local  residence,  the  whole  extent 
of  the  seacoast  of  Georgia;  and  that  this  laW;  as  its  date  and 
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terms  sufficiently  indicate^  was  levelled  at  the  brigands  whom 
the  convulsions  of  St.  Domingo  had  rendered  objects  of  terror, 
not  only  in  diat  island,  but  in  all  the  neighboring  countries. 
That  this  act  had  no  connexion  with  the  act  of  Congress  of 
1807,  is  manifest  from  the  following  considerations — which, 
indeed,  are  so  palpable  that  they  scarcely  require  suggestion. 

1st.  That  the  act  of  Congress  was  certainly  regarded  by  that 
body  as  the  basis  of  a  new  system  to  be  reared  under  the  fed- 
eral constitution,  for  the  prohibition  of  the  whole  slave  trade, 
with  which  it  was  anticipated  that  the  States  would  co-operate. 
Congress  acted  as  soon  as  it  was  at  liberty  to  act  on  this  sub- 
ject; leaving  much,  however,  to  the  future  co-operation  of  the 
States,  to  forward  the  grand  object  which  they  had  in  view. 
Hence  the  language  of  the  4th  section  of  the  act  of  Congress 
of  1807,  subjecting  negroes  imported  in  violation  of  it  to  such 
regulations  as  should  be  thereafter  made  by  the  several  States. 
The  State  act  under  consideration  was  not  tliereafter  made,  but 
had  passed  more  than  ten  years  before  the  era  of  the  prohib- 
itory system  under  the  constitution  of  the  United  States. 

2d.  The  act  of  Congress  of  1807  is  an  act  universal  in  its 
operation  against  the  importation  of  ali  persons  of  color  from 
Africa  or  elsewhere;  th«  State  regulations,  therefore,  which  it 
^contemplated,  were  to  be  regulations  of  commensurate  extent; 
whereas,  the  act  of  Georgia  under  consideration  grew  oat  of  a 
particular  occasion,  is  confined  in  its  terms  to  that  occasion,  to 
persons  of  color  imported  or  coming  from  the  West  India  and 
BaAamat^omfe,  exclusively;  and  this  act  expired  so  completely 
with  the  transient  events  which  produced  it,  that  I  understand 
it  has  been  considered  as  obsolete  for  twenty  years. 

3d.  It  is  to  be  further  observed,  that  i\\e power  to  apprehend^ 
tinder  this  act  of  Georgia,  is  cenfined  to  the  militia  officers  who 
covered  the  seacoast;  and 

4th.  That  the  power  to  export  is  confined  to  the  corporation  of 
iSavannah,  or  any  three  justices  of  the  peace  for  the  counties  lying 
in  the  first  division; 

6ih.  That  the  exportation  was  to  be,  not  out  of  the  United 
States  nor  the  territories  thereof,  but  an  exportation  simply  out 
of  the  State  of  Georgia;  which,  however,  was  to  be  at  the  ex- 
pense of  the  importer  or  owner,  which  such  importer  or  owner 
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was  thereby  expressly  made  liable  for,  as  well  as  for  the  expense 
of  apprehending  and  keeping  such  persons. 

I  think  it  perfectly  clear  that  this  act  has  no  bearing  on  the 
case. 

The  results  of  this  view  of  the  law  are: 

1.  That,  by  the  act  of  Congress  of  1S07,  the  importation  of 
slaves  from  Africa  or  elsewhere  into  the  United  States,  or  any 
place  within  their  jurisdiction,  is  prohibited  under  severe  pecu- 
niary penalties. 

2.  That,  by  the  same  act,  the  importer,  and  all  claiming  un- 
der him,  are  declared  to  have  no  manner  of  title  to  the  negroes 
imported,  nor  to  their  services. 

3.  That,  by  the  same  act,  it  is  left  to  the  legislature  of  the 
States  to  regulate  the  manner  in  vfhich  the  negioes  thus  im- 
ported are  to  be  disposed  of. 

4.  That,  by  these  two  last  provisions,  it  became  the  duty  of 
every  good  citizen  who  should  be  apprized  of  a  breach  of  the 
law,  to  take  prompt  and  immediate  steps  for  the  seizure  of  the 
negroes,  and  the  information  of  the  governor  of  the  State  within 
which  the  seizure  should  be  made,  that  he  might  give  direc- 
tions for  disposing  of  the  negroes. 

5.  That  the  legislature  of  Georgia  had  p^sed  no  act  making 
the  regulations  contemplated  by  the  law  of  Congress  of  1807,. 
until  the  act  of  the  19th  December,  1817,  before  mentioned;  to 
which  act  there  is  not,  I  conceive,  any  valid  constitutional  ob- 
jection. 

I  come  now  to  a  much  more  difficult  part  of  the  subject — ^the 
facts  of  the  case.  The  vast  mass  of  documents  composed  of 
aflSdavits,  sometimes  on  notice,  sometimes  ex  parte ^  of  letters, 
hearsay  statements,  &c.,  &c.,  the  irreconcilable  contradictions 
among  the  witnesses,  the  host  of  certifiates  and  of  affidavits, 
reciprocally  assailing  and  supporting  the  character  of  those 
witnesses,  render  it  next  to  an  impossibility  for  me  to  eome  to 
an  accurate  conclusion  on  all  the  facts  of  the  case.  The  great 
advantage  of  the  trial  of  facts  by  a  jury  of  the  vicinage,  arises 
from  their  personal  knowledge  of  tbe  parties  and  their  witnesses, 
and  the  opportunity  they  enjoy  of  observing  the  countenances 
and  manners  of  those  witnesses  while  delivering  in  their  tes- 
timony viva  voce.    1  have  none  of  these  advanta^s.    I  have 
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no  personal  knotdedge  either  of  the  accuser  or  the  accused,  or 
any  one  of  the  witnesses  on  the  one  side  or  the  other;  and  have 
BOthtng  to  guide  me  but  contradictory  statements,  or  the  state- 
waeat^  made  by  the  paities  themselves. 

Since,  however,  it  is  your  wish  that  I  should  proceed  >  by  the 
best  lights  I  have,  to  express  my  opinion  of  the  fkcts,  I  shall  do 
so,  with  this  consolation  under  this  ungrateful  duty, — that  if  I 
shall,  unwittingly,  do  injustice  to  the  parties,  or  either  of  them, 
by  the  opinion  I  may  form,  the  whole  oase  will  pass  again 
'  under  your  own  review,  and  the  error  c^  be  corrocted  before 
it  shall  have  inflicted  a  wound. 

I  will  premise,  however,  that  copies  of  the  evidence  originally 
sent  on  to  the  Departments  of  State  and  War,  composed  in  part 
of  ex  parte  affidavits,  letters,  certificates,  hearsay  statements, 
&c.,have  been  mutually  furnished  to  the  parties,  with  inform- 
ation that  the  evidence  was  not  regular;  this  was  done  with 
the  view  to  enable  them  to  retake  it  more  formally,  if  they 
should  thiuk  proper  to  do  so,  and  to  give  them  an  opportunity 
mutually  to  make  such  strictures  as  they  pleased  on  the  adver- 
sary proof.  General  Mitchell  declines  taking  the  proof  over 
again,  on  the  two  grounds — 

1.  On  account  of  the  difficulty,  if  not  impracticability,  of 
taking  it  in  better  form;  because  of  the  dispersion  of  the  wit- 
nesses, and  the  impossibility  of  commanding  their  attendance 
in  this  extrajudicial  proceeding,  in  which  no  process  can  issue 
to  coerce  them;  and 

2.  Because,  if  Governor  Clarke,  his  accuser,  wishes  it,  he 
can  himself  take  the  depositions  of  those  witnesses  (General 
Mitchell's)  anew;  and  thus  have  all  the  benefit  which  he  could 
have  derived  from  an  original  cross-examination. 

These  considerations  appear  to  me  to  be  just,  and  I  believe  it 
would  be  in  vain  to  wait  in  the  hopeof  getting  the  testimony  in 
better  form.  Taking  the  remarks  of  General  Mitchell,  there- 
fore,  as  just,  and  giving  them  a  reciprocal  action,  I  shall  con- 
sider the  evidence,  on  both  sides,  as  if  all  objections  in  regard 
to  form  were  waived  as  to  the  original  affidavits;  noting  as  dx 
parte  those  only  which  have  been  since  offered,  so  far  as  I  can 
make  the  discrimination;  and  noting,  also,  as  I  state  the  docu- 
ments^ (through  the  whole  of  which  we  must  necessarily  travel,) 
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^ . ... . . d. 

any  other  legal  objections  which  strike  me  to  any  reliance  on 
them  as  proof. 

It  is  proper  to  state,  before  I  open  these  documents  to  you, 
that  the  questions  which  they  seem  to  me  to  suggest  for  your 
consideration  are  these: 

First.  Has  the  conduct  of  General  Mitchell,  throughout  this 
transaction,  been  consistent  with  our  laws? 

Second.  If  inconsistent,  is  that  inconsistency  to  be  feiriy  and 
reasonably  imputed  to  an  innocent  mistake  of  the  laws,  or  to  a 
wilful  and  conscious  violation  of  them? 

Third.  If  the  latter,  what  is  the  extent  and  character  of  his 
oflfence? 

1.  Was  he  concerned  as  a  partner  in  the  original  purchase 
and  introduction  of  the  Africans,  either  by  the  advance  of 
money  to  aid  in  the  purchase,  or  by  an  engagement  to  be  re- 
sponsible for  a  proportion  of  the  capital  to  be  advanced  by  the 
other  partners;  or  by  an  engagement,  in  lieu  of  money,  to  render 
services,  by  protecting  the  Africans  at  the  agency,  and  fiicili- 
tating  their  transfer  to  Alabama;  or  their  sale,  for  a  proportion 
of  the  negroes,  or  any  other  part  of  the  profits  of  the  specula- 
tion ? 

2.  If  there  was  no  previous  and  specific  arrangement  as  to 
time  or  terms,  was  there  a  previous  general  understanding  be- 
tween him  and  Bowen,  or  others,  that  if  negroes  were  brought 
to  the  agency,  he  would,  for  a  reward,  protect  and  give  them  a 
passport  to  the  Alabama  Territory,  or  place  them  in  a  situation 
to  be  sold  ? 

3.  If  there  was  no  previous  general  understanding  on  the 
subject,  did  he,  from  improper  motives,  when  the  negroes  were 
actually  brought  to  the  agency,  connive  at  and  aid  in  a  breach 
of  our  laws,  by  protecting  those  negroes,  and  giving  them  a 
passport  to  Alabama? 

I  proceed  now  to  the  documents;  and  I  shall  first  present 
those  which  appear  to  me  to  operate  in  support  of  the  charge, 
and  then  those  which  go  to  repel  it;  interweaving  in  the  course 
of  these  statements  the  remarks  suggested  by  the  parties,  as 
well  as  those  which  occur  to  me  as  arising  from  them,  and  the 
objections  to  the  documents  themselves  as  proof. 
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[Here  follows  an  elaborate  and  very  long  examination  of  the 
matters  of  fact  y  which  it  is  not  deemed  necessary  to  insert.] 

I  have  the  honor  to  remain^  sir^most  respectfully;  your  obedi- 
ent servant; 

WM.  WIRT. 

To  the  President  op  the  United  States. 


NAVY  PENSIONS. 

Navy  pensioners  are  included  in  the  act  of  March  3, 1819',  regulating  payments 
to  invalids  entitled  to  pensions  under  the  several  laws  of  Congress  granting 
them. 

Office  of  the  Attorney  General, 

January  23, 1821. 
Sir:  The  act  of  Congress  of  the  3d  March,  1819,  entitled 
**  An  act  regulating  the  payments  to  invalid  pensioners,"  being 
universal  in  its  language,  applying  to  "  cdl  cases  of  applica- 
tion for  the  payment  of  pensions  to  invalids  under  the  several 
laws  of  Congress  granting  pensions  to  invalids,"  and  the  policy 
of  the  provision  of  the  act  also  applying  to  all  cases  equally, 
I  can  discern  no  reason  for  excepting  navy  pensioners  from  its 
operation;  and  am,  therefore,  of  opinion  that  they  are  not  ex- 
cepted. 

I  remain,  &c.,  &c., 

WM.  WIRT. 
To  the  Secretary  op  the  Navy. 


duties  op  secretary  op  war. 

The  Secretary  of  War  is  not  required  to  perform  duties  in  the  field.  He  does 
not  compose  any  part  of  \^he  army,  and  has  no  service  to  perform  that  may 
not  be  done  at  the  seat  of  government.  If  he  leaves  the  seat  of  government 
for  the  seat  of  war,  by  order  of  the  President,  for  military  purposes,  he  may 
be  paid  the  expenses  of  the  tour;  otherwise  not. 

Office  op  the  Attorney  General, 

January  25,  lb21 . 
Sir:  It  appears  to  me  that  the  law  which  organizes  the  De- 
partment of  War  contemplates  no  duties  for  the  head  of  that 
department  but  such  as  may  be  performed  at  the  seat  of  gov- 
ernment and  in  the  War  Office.    He  does  not  compose  a  part 
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of  the  army  of  the  United  StateSi  and  has  no  duties  to  per- 
form in  the  field.  If^  thereforei  General  Armstrong,  while  Sec- 
retary of  War,  was  required  by  the  President  of  the  United 
States  to  perform  the  tour  to  the  Canadian  frontiery  during  the 
last  war,  with  the  retinue  of  a  general ,  for  military  purposes,  I 
think  he  has  a  feir  claim  on  the  government  for  the  expenses 
of  that  tour;  but  if  the  excursion,  and  the  style  of  it,  were 
voluntary,  and  sought  for  on  the  part  of  General  Armstrong, 
and  merely  acquiesced  in  by  the  President,  I  think  that  he 
has  no  such  claim. 

I  have,  d&c.^  d^c, 

WM.  WIRT. 
To  the  Seoretaht  op  War. 


PROCESS  TO  REPEAL  PATENTS  FOR  LAND. 

Land  patents  issued  by  mistake  for  lands  to  which  other  persons  hare  pre-emp- 
tion rights  may  be  returned  and  cancelled,  or  may  be  repealed  by  tdre/idci  or 
bill  in  chancery,  at  the  instance  of  the  United  States,  or  of  the  pre-emptioners 
in  the  name  of  the  United  States. 

Office  of  the  Attorney  General, 

January  ^y  1921. 
Sir:  I  understand  the  question  from  the  Land  Office  to  arise 
on  the  improvident  emanation  of  several  patents  to  the  NeiKr 
Madrid  sufferers,  to  which  there  was  at  the  time  a  right  of  pre- 
emption in  other  persons;  and  that  to  these  latter  persons  final 
certificates  have  since  issued  for  the  same  lands.  On  this  state 
of  factS;  the  patents,  having  issued  from  a  mistake  of  the  rights 
of  the  United  States  to  the  lands  granted,  are  void ;  and  if  the 
parties  who  hold  those  patents  will  not,  on  this  discovery,  vol- 
untarily return  them  to  the  office  to  be  cancelled,  they  can  be 
repealed  by  a  scire  facias  or  bill  on  the  chancery  side  of  the 
court  of  the  United  States  within  whose  jurisdiction  the  lands 
lie;  which  proceeding  may  be  instituted  by  the  United  States 
in  their  own  name,  or  the  pre-emptioners  may  be  authorized  to 
use  the  name  of  the  United  States  for  this  purpose. 
I  have  the  honor,  &c.,  &c., 

WM.  WIRT. 
To  the  Secbbtary  of  tj^e  Treasury. 
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TENURE  OF  OFFICE  OP  INSPECTORS  OF  CUSTOMS. 

.Collectors  of  customs  can  ndther  appoint  nor  dismiss  inspectors,  weighers, 
gaugers,  and  measurers,  without  the  approbation  of  the  Secretary  of  the 
Treasury. 

Office  op  the  Attorney  General^ 

January  27,  1821. 

Sir:  The  act  of  Congress  which  regulates  the  collection  of 
duties  authorizes  the  collector ,  <<  with  the  approbation  of  the 
principal  officer  of  the  Treasury  Department^  to  employ  proper 
persons  as  weighers,  gaugers,  measurers,  and  inspectors,  at 
the  several  ports  within  his  district."  (See  the  21st  section  of 
the  collection  law,  Laws  United  States,  vol.  3,  p.  155.)  The 
act  recognises  inspectors  thus  appointed  as  permanent  officers 
of  the  customs,  devolves  important  duties  on  them,  requires 
them  to  keep  regular  books  of  their  official  acts,  and  declares 
ibr  what  oflTences  they  shall  be  fined,  and  for  what  removed 
from  office.  As  the  approbation  of  the  Secretary  of  the  Treas- 
nry  is  necessary  to  put  them  into  office,  I  presume  they  cannot 
be  put  out  of  it  without  the  like  approbation,  and  consequently 
that  they  do  not  hold  their  appointments  at  the  mere  pleasure 
of  the  collector.  The  clause  of  the  act  above  quoted  is,  indeed, 
susceptible  of  two  constructions:  the  approbation  of  the  Secre- 
tary of  the  Treasury  (which  it  requires)  may  mean  simply  an 
approbation,  gianerally,  that  weighers,  gaugers,  ifcc,  be  em- 
ployed at  such  and  such  ports,  leaving  the  selection  of  the  in- 
dividuals to  the  collectors  alone;  or  it  may  mean  that  the  names 
of  the  individuals  proposed  to  be  appointed  shall  be  submitted 
to  him,  and  that  no  one  shall  be  appointed  who  shall  not  ^e 
approved  by  him.  I  do  not  know  how  this  clause  has  been 
practically  expounded  at  the  Treasury  Department;  if  according 
to  the  first-mentioned  construction,  the  collector  is  made  the 
sole  judge  of  the  fitness  of  the  individual  either  to  receive  or 
to  retain  his  employment;  if  according  to  the  last  construction, 
(which  1  think  is  the  true  construction  of  the  law,)  then  the 
collector  cannot  remove  but  with  the  approbation  of  the  Secre- 
tary of  the  Treasury. 

I  have  the  honor,  &c.,  &c., 

WM.  WIRT. 

To  the  President  op  the  United  States. 
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NAVIGATION  LAWS. 

Where  a  foreign  vessel  was  driven  into  an  American  port,  with  a  cargo  of 
Jamaica  mm,  for  safety,  and  a  portion  of  the  cargo  sold  to  pay  seamen's  wages 
and  other  expenses,  and  application  was  made  to  the  President  for  permission 
to  sell  the  remainder-^HBLO,  that  he  has  not  the  power  to  give  such  permission. 

Office  of  the  Attorney  General, 

FUruan/2i,  1821. 

Sir:  The  case  stated  by  Mr.  King  is,  shortly,  this:  A  Brit- 
ish vessel,  going  from  Jamaica  to  Quebec  with  a  cargo  of  rum^ 
was  compelled  to  put  into  Charleston  for  relief;  here  she  was 
repaired,  and  was  allowed  to  sell  as  much  of  her  cargo  as  was 
sufficient  to  pay  her  expenses  in  Charleston;  in  her  voyage 
from  Charleston  she  was  again  obliged  to  put  into  Rhode 
Island  for  safety,  where,  on  examination,  she  was  condemned 
as  not  seaworthy,  and  the  cargo  was  landed;  permission  was 
again  given  to  sell  so  much  of  the  cargo  as  was  sufficient  to 
pay  the  seamen's  wages  and  the  expenses  incurred  at  Rhode 
Island.  This  reduced  the  cargo  of  rum  from  500  to  170  or  ISO 
hogsheads.  Application  was  made  for  permission  to  sell  the 
whole;  but  it  was  refused  by  the  Comptroller,  who,  under  our 
navigation  laws  respecting  the  British  West  India  islands, 
ordered  the  rum  to  be  exported.  Mr.  King  new  brings  the 
case  before  you,  under  the  impression  that  you  have  authority, 
under  these  circumstances,  to  order  the  sale  of  the  residue  of 
the  cargo.  Your  first  question  is,  whether  you  have  such 
authority? 

I  can  discover  no  authority  on  the  subject,  save  that  which 
i^  found  in  the  60th  section  of  our  act  of  1799  to  regulate  the 
collection  of  duties  on  imports  and  tonnage,  which,  in  the  case 
of  vessels  putting  into  our  ports  in  distress,  authorizes,  inter 
cUia,  the  collector  and  naval  officer  of  the  port  to  grant  permis- 
sion to  dispose  of  such  part  of  the  cargo  as  may  be  of  a  perish- 
able  nature,  (if  any  there  be,)  or  cts  may  be  necessary  to  defray 
the  expenses  attending  such  ship  and  her  cargo.  I  can  scarcely 
suppose  that  the  application  is  addressed  to  your  power  of  re- 
mitting forfeitures,  because  this  is  to  be  exercised  only  in  cir- 
cumstances and  on  evidence  which  do  not  accompany  this 
case.    I  answer  the  first  question  in  the  negative. 
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It  is  admitted  that  the  importation  in  this  instance  is  an 
involuntary  breach  of  our  navigation  laws,  and,  consequently, 
that  the  forfeiture  prescribed  by  those  laws  docs  not,  attach; 
but  while  we  forbear  to  insist  on  the  forfeiture,  we  have  ft  right 
to  exact  as  near  a  compliance  with  those  laws  as  the  nature  of 
the  case  shall  admit.  It  is  in  the  spirit  of  those  laws  that  the 
party  who  is  excused  only  by  distress  for  having  entered  our 
ports  temporarily,  in  violation  of  those  laws,  should  make  his 
stay  as  short  as  the  emergency  requires,  and  should  carry  out 
again  the  article  which  he  has  thus  brought  in.  It  is  in  this 
spirit  that  the  Treasury  Department  has  acted,  and,  I  think, 
rightfully  acted — which  is  an  answer  to  your  second  question. 

If  any  difficulty  shall  attend  the  exportation,  it  cannot  be 
feirly  charged  to  the  laws  of  the  United  States,  whidi  are 
merely  retaliatory  on  the  restrictive  system  of  the  nation  to 
whose  subjects  this  property  belongs. 

But  if  the  rum,  in  this  instance,  be  not  of  the  growth,  pro- 
duce, or  manufacture  of  the  United  States,  (as  I  presume  it  is 
not,)  Mr.  King,  I  apprehend,  is  mistaken  in  the  opinion  that  it 
cannot  be  canied  out  to  its  original  port  of  destination,  in  a 
British  vessel,  without  a  violation  of  our  navigation  laws;  lor, 
both  by  the  act  of  April  18, 1818,  and  that  of  the  15ih  May, 
1820,  the  restriction  on  British  vessels  about  to  clear  out  from 
our  ports  is  express^  confined  to  such  as  ^^  shall  have  been 
there  laden  for  exportation  with  any  article  or  articles  of  the 
growth^  produce,  or  manufacture  of  the  United  States,  other 
than  provisions  and  sea-stores  necessary  for  the  voyage." 
I  have  the  honor  to  remain,  sir,  &c.,  d&c, 

WM.  WIRT. 

To  the  Secretary  op  the  Treasury. 


NAVY  PENSIONERS. 
A  seaman  disabled  by  punishment  inflicted  by  an  enemy  for  endeaToring  to 
escape  from  him  after  having  been  taken  prisoner,  is  within  the  spirit  of  the 
act  of  33d  April,  1800,  g^ranting  pensions  to  seamen  disabled  whilst  in  the  line 
of  their  duty. 

Office  of  the  Attorney  General, 

AprUn,  18ZI. 
Sir:  The  case  stated  by  you,  for  my  opinion,  is  as  follows: 
^'One  of  our  seamen,  captured  by  the  Tripolitans  in  1803, 
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on  board  the  frigate  Philadelphia,  after  fifteen  months*  rigorous 
captivity,  made  an  attempt,  with  five  of  his  messmates,  to  re- 
cover liberty  and  rejoin  the  American  squadron,  then  outside 
the  harbor  of  Tripoli.  The  attempt  proved  abortive;  he  and 
his  companions  in  his  suffering  were  retaken,  brought  back^ 
and  punished  by  bastinado  in  the  most  cruel  manner,  the 
effects  of  which  were  so  severe  as  to  render  one  of  the  party 
ever  afterwards  incapable  of  performing  duty  as  a  seaman. 
This  disabled  seaman  now  applies  for  a  pension:" — and  you 
request  my  opinion  "  whether  he  be,  under  the  circumstances 
of  the  case  as  stated,  and  by  the  act  of  Congress  on  the  sub* 
ject,  entitled  to  relief  from  the  navy  pension  fund?" 

The  act  of  Congress  of  the  23d  April,  1800,  which  creates 
this  fund,  provides  ^^  that  every  seaman  or  marine  disabled  in 
the  /me  of  his  duty  shall  be  entitled  to  receive,  for  life  or  during 
his  disability,  a  pension  from  the  United  States,  according  to 
the  nature  and  degree  of  his  disability,  not  exceeding  one-half 
of  his  monthly  pay." 

By  the  same  act,  the  navy  pension  fund  is  constituted  ^^  for- 
ever a  fund  for  the  payment  of  pensions  and  half  pay,  should 
the  same  be  hereafter  granted  to  the  officers  and  seamen  who 
may  be  entitled  to  receive  the  same:  and  if  the  said  fund  shall 
be  insufficient  for  the  purpose,  the  public  fidth  is  hereby  pledged 
to  make  up  the  deficiency;  but  if  it  should  be  more  than  suffi- 
cient, the  surplus  shall  be  lipplied  to  the  making  of  further  pro- 
vision for  the  comfort  of  the  disabled  officers,  seamen,  and  ma- 
rines, and  for  such  as,  though  not  disabled;  may  merit  by  their 
bravery  or  long  and  fidthful  services  the  gratitude  of  their  coun- 
try." 

The  navy  fund,  thus  devoted  to  these  broad  and  liberal  pur- 
poses, was,  by  the  same  act,  placed  '^  under  the  management 
and  direction  of  the  Secretary  of  the  Navy,  the  Secretary  of  the 
Treasury,  and  the  Secretary  of  War,  for  the  time  being;"  who 
were  thereby  authorized  to  receive  the  moneys  appropriated  to 
that  fund,  ^^  and  to  employ  and  invest  the  same,  and  the  inter- 
est arising  therefrom,  in  any  manner  which  a  majority  of  them 
may  deem  most  advatitageous.^^  By  a  subsequent  act;  (that 
of  the  26th  March,  1804,)  it  was  provided  ^<  that  the  commis- 
sioners of  the  navy  pension  fund  bC;  and  are  hereby;  authorized 
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and  directed  to  make  such  regulations  as  may  to  them  appear 
expedient  for  the  culmissicn  of  persons  on  the  roil  of  navy  pen- 
sioners y  and  for  the  paymetvt  of  the  pensions, ' ' 

The  authority  thus  given  to  the  commissioners  has  not^  so 
far  as  I  can  discover,  been  taken  away  or  abridged  by  any 
subsequent  act.  The  question,  therefore,  whether  the  seaman, 
in  this  case,  be  entitled  to  the  pension  which  he  asks,  belongs 
exclusively  to  them. 

Subject  to  this  paramoimt  authority,  I  have  no  hesitation  in 
expressing  the  opinion,  that  the  case  of  the  seaman  now  under 
consideration  is  not  only  within  the  spirit  and  re'ason  of  the 
act  of  the  23d  April,  1800,  but,  by  a  fair  and  liberal  construc- 
tion, within  its  letter  too.  He  was,  I  think,  as  much  within 
the  line  of  his  duty  when  the  disability  occurred,  as  if  he  had 
been  disabled  in  the  original  capture  of  the  Philadelphia,  or 
in  a  recent  attempt,  immediately  thereafter,  to  escape  from  cap- 
tivity and  return  to  his  duty.  A  different  construction  would, 
I  think,  be  too  narrow — ^would  be  inconsistent  with  the  policy 
as  well  as  the  liberality  of  the  provision,  and  wholly  incom- 
patible with  the  more  expanded  purposes  to  which  this  fund  is 
expressly  devoted. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient 
servant, 

WM.  WIRT, 

To  the  Sbcretary  op  the  Navy, 


CAPTURE  WITHOUT  A  COMMISSION. 

The  profits  of  a  capture  made  by  individuala  acting  viUiout  a  commission  inure 
to  the  government,  but  it  has  not  been  the  practice  to  exact  them*  It  has  been 
their  practice  to  recompense  gratuitous  enterprise,  courage,  and  patriotism,  by 
assigning  the  captors  a  part,  and  sometimes  the  whole  of  the  prize. 

Attorney  General's  Office, 

AprU  24,  1821. 
Sir:  You  ask  my  opinion  as  to  the  legal  rights  of  the  United 
States  in  the  proceeds  of  the  prize  the  Dos  Heimanos,  accord- 
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ing  to  the  fiicts  of  that  case  as  reported  in  2  Wheaton,  77^ 
with  the  supplemental  facts  stated  by  Judge  Hall  and  Mr. 
Francis  S.  Key.  The  case,  as  thus  made^  is  that  of  a  capture 
by  individuals  acting  without  commission:  and  thene  is  no 
principle  better  setded  than  that  individuals  so  circumstanced 
cannot  make  a  capture  to  their  own  benefit;  the  whole  profits 
of  such  a  capture  inure  to  the  government  to  which  they  be- 
long.  As  a  question,  then,  of  strict  latOy  (in  which  light  alone 
you  present  the  case,)  the  United  States  are  entitled  to  the 
whole  proceeds  of  this  prize;  the  proceeds,  however,  are  only 
what  shall  iiemain  after  deducting  the  expenses  actually  in- 
curred in  making  and  securing  the  capture,  and  prosecuting 
the  suit  to  final  condemnation.  But,  although  such  "be  the 
legal  rights  of  the  United  States,  it  is  not  the  practice  of  gov- 
ernments to  exact  them.  It  is  their  constant  practice  to  recom- 
pense the  gratuitous  enterprise,  courage,  and  patriotism  of  their 
citizens,  in  such  cases,  by  assigning  them  a  part,  and  some- 
times the  whole  of  the  prize.  The  authorities  on  this  subject 
are  collected  by  Mr.  Wheaton  in  the  second  volume  of  his 
reports,  appendix,  pp.  7  (note  c)  and  71.  Such,  it  is  to  be 
fairly  inferred,  was  the  intention  of  the  government  of  the 
United  States  in  this  instance.  The  libel  filed  by  Mr.  Shields 
in  this  case  claimed  the  whole  prize  to  himself  and  hi§  comrades 
in  the  adventure;  the  United  States  never  appeared  as  a  party 
to  the  admiralty  proceedings,  in  any  stage  of  them.  The  de- 
cree of  condemnation  in  the  court  below  forfeited  the  proceeds 
to  the  libellants,  who  were  ShieUs  and  hie  comrades  only.  This 
decree  has  been  affirmed  in  the  Supreme  Court.  Whilst  the 
cause  was  before  this  latter  court,  the  Attorney  General,  the 
legally  authorized  representative  of  the  United  States,  withdrew 
from  the  argument,  on  the  avowed  ground  that  the  United 
States  bad  no  interest  in  the  subject.  And  under  these  circum- 
stances it  might  have  been  very  fairly  inferred  that,  at  one 
stage  of  the  proceedings  at  least,  it  was  the  intention  of  the 
government  to  have  relinquished  all  claim  to  the  prize  in  behalf 
of  the  captors:  had  it  been  the  intention  of  the  government  to 
have  claimed  any  part  of  the  proceeds,  the  prosecution  should 
have  been  conducted  by  the  officers  and  at  the  expense  of  the 
government.    The  government  not  onlyfciled,  however,  to 
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indicate  this  intention  by  pursuing  this  course,  but  threw  the 
whole  expense  on  the  uncommissioned  captors,  (who  were 
carrying  on  the  claim  for  their  own  benefit,)  and  also,  by  their 
highest  law  officer,  (who  was  to  this  effect  their  duly  author- 
ized agent,)  explicitly  disavowed  all  interest  in  the  case.  My 
opinion  is,  that  if  these  facts  had  been  fully  and  regularly  before 
Judge  Hail,  he  would  have  been  authorized  to  consider  the 
government  as  relinquishing  its  legal  rights  wholly  to  the  cap- 
tors, and  to  have  adjudged  the  whole  proceeds  to  them.  This 
decree,  however,  has  given  the  case  a  different  attitude;  and 
on  the  grounds  on  which  you  desire  me  to  take  up  the  subject, 
I  consider  the  whole  proceeds  as  belonging,  in  strict  law,  to 
the  United  States,  if  they  think  it  proper  to  assert  their  claim 
in  such  a  case  as  this. 

I  have  the  honor  to  be,  &c.,  d^c, 

WM.  WIRT. 
To  the  Secretary  of  the  Navy. 


THE  SENECA.  LANDS. 

The  Seneca  Indians  must  be  protected  in  the  enjoyment  of  exclusive  possession 
of  their  lands,  as  defined  and  bounded  in  the  treaty  of  Canandaigua,  until 
tl^y  have  Toluntarily  relinquished  it. 

A  rig^ht  of  occupancy  during  pleasure  has  always  been  conceded  by  Europeans 
to  the  North  American  Indians,  (6  Cranch,  121;  8  Wheaton,  548;)  wherefore, 
the  question  whether  purchasers  from  the  State  of  Massachusetts  may  enter 
upon  the  Seneca  lands,  depends  altogether  on  the  character  of  the  title  which 
the  latter  retain  in  them. 

So  long  as  they  remain  in  possession  of  the  lands  defined  in  the  treaty,  neither 
the  government  of  the  United  States  nor  individuals  can  lawfully  enter  upon 
them,  but  by  consent  freely  rendered  on  a  full  understanding  of  the  case. 

Attorney  General's  Office, 

AprU  26, 1821. 
Sir:  By  the  treaty  of  Canandaigua  of  the  11th  November, 
1794,  between  the  United  States  and  the  tribe  of  Indians  called 
the  Six  Nations,  the  land  of  the  Seneca  nation  is  designated 
by  boundaries:  "  the  United  States  acknowledge  all  the  lands 
within  the  aforementioned  boundaries  to  be  the  property  of  the 
Semca  tiotion;^^  and  stipulate  that  they,  ^Uhe  United  States, 
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-will  never  claim  the  same  nor  (Hsttirb  the  Seneca  nation  ^  nor 
any  of  the  Six  Nations,  or  of  their  Indian  friends  residing 
thereon  and  united  with  them,  in  the  free  use  and  enjoyment 
thereof;  but  it  shall  remain  theirs  until  they  choose  to  sell  the 
same  to  the  people  of  the  United  States  who  may  have  the 
right  to  purchase."  It  is  understood  to  be  in  relation  to  this 
land  that  Mr.  Ogdeu's  question  arises.  It  appears  that  a  ques- 
tion once  existed  between  the  States  of  Massachusetts  and 
New  York  as  to  the  eminent  domain  over  these  lands;  which 
was  compromised  by  assigning  the  right  of  soil  to  the  former^ 
and  the  j  urisdiction  to  the  latter.  Massachusetts  having  granted 
her  right  of  soil  in  these  lands  to  a  company  of  individuals,  and 
these  individuals  being  desirous  of  making  partition  among 
themselves,  Mr.  Ogden,  acting  in  their  behalf,  proposes  to  have 
a  survey  of  the  lands  for  the  purpose  of  this  partition,  and  has 
requested  your  department  to  facilitate  this  measure  by  giving 
the  necessary  instructions  to  the  United  States  agent.  Here- 
upon you  request  my  opinion  as  to  the  right  of  the  individuals 
claiming  under  Massachusetts  to  enter  upon  these  lands  for  the 
purpose  of  making  this  survey. 

The  answer  to  this  question  depends  on  the  character  of  the 
title  which  the  Indians  retain  in  these  lands.  The  practical 
admission  of  the  European  conquerors  of  this  country  renders 
it  unnecessary  for  us  to  speculate  on  the  extent  of  that  right 
which  they  might  have  asserted  from  conquest,  and  from  the 
migratory  habits  and  hunter  state  of  its  aboriginal  occupants. — 
(See  the  authorities  cited  in  Fletcher  and  Peck,  6  Cranch,  121.) 
The  conquerors  have  never  claimed  more  than  the  exclusive 
right  of  purchase  from  the  Indians^  and  the  right  of  succession 
to  a  tribe  which  shall  have  removed  voluntarily,  or  become 
extinguished  by  death.  So  long  as  a  tribe  exists  and  remains 
in  possession  of  its  lands,  its  title  and  possession  are  sovereign 
and  exclusive;  and  there  exists  no  authority  to  enter  upon  their 
lands,  for  any  purpose  whatever,  without  their  consent.  Of 
the  admission  of  this  principle,  the  treaty  above  referred  to  fur- 
nishes a  proof.  The  United  States  stood  in  need  of  a  road 
through  the  lands  of  the  Senecas  from  Fort  Schlosser  to  Lake 
Erie;  yet,  inasmuch  as  they  had  no  authority  to  enter  upon 
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the  lands  of  the  Senecas,  evea  for  the  purpose  of  passing  through^ 
them,  without  their  consent,  their  right  of  way  became  the  sub* 
ject  of  compact.  Although  the  Indian  title  continues  only 
during  their  possession,  yet  that  possession  has  been  always 
held  sacred,  and  can  never  be  disturbed  but  by  their  consent. 
They  do  not  hold  under  the  States,  nor  under  the  United 
States;  their  tide  is  original,  sovereign,  and  exclusive.  We 
treat  with  them  as  separate  sovereignties;  and  while  an  Indian 
nation  continues  to  exist  within  its  acknowledged  limits,  we 
have  no  more  right  to  enter  upon  their  territory,  without  their 
consent,  dian  we  have  to  enter  upon  the  territory  q{  a  foreign 
prince. 

It  is  said  that  the  act  of  pwnership  proposed  to  be  exercised 
by  the  grantees  under  the  State  of  Massachitsetts  will  not  in- 
jtti«  the  Indians,  nor  disturb  them  in  the  usual  enjoyment  of 
these  lands;  but  of  this  the  Indians,  whose  title,  while  it  con- 
tinues, is  sovereign  and  exclusive,  are  the  proper  and  the  only 
judges.  Those  who  hold  only  a  remainder,  depending  on  a 
contingency  which  may  be  very  remote,  have  an  interest  in 
tendering  the  Indian  possession  unquiet  and  troublesome.  It 
fiittst  be  manifest  that  such  an  operation  as  that  which  is  pro- 
posed (more  especaatty  if  it  be  done  without  their  consent)  is 
calculated  to  excite  great  inquietude  in  their  minds,  and  to  dis- 
pose them  to  yield  the  possessiofi  of  their  lands  on  terms  to 
which  they  would  not  <assent  while  their  title  is  respected. 
We  have  acknowledged  by  treaty  that  these  lands  are  theirs; 
and  by  the  same  treaty  have  bound  ourselves  not  to  disturb 
them  in  the  free  use  nnd  enjsymefii  of  these  lands.  By  the 
«ame  treaty^  ateo,  we  have  disclaimed  the  right  to  pass  through 
their  lands,  or  to  navigate  their  waters,  without  their  consent. 

I  am  of  opinion  that  it  is  inconsistent,  both  with  the  char- 
ader  of  the  Indian  title  and  the  stipulations  of  their  treaty,  to 
-enter  upon  these  lands,  for  the  purpose  of  making  the  proposed 
«wveys,  without  the  consent  of  the  Indians,  freely  rendered^ 
imd  9n  affitt  understanding  sfthe  case. 

The  papers  are  returned. 

I  have  the  honor  to  be,  d&c, 

WM.  WIRT. 

To  the  Sbcrbtabt  of  War. 
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Tlie  act  of  34th  April,  1816,  authoriziiig'  certain  chargies  for  forage,  lor  horsea, 
servants,  dbc,  for  certain  officers,  is  prospective  in  its  operation,  and  refers 
only  to  the  act  of  3d  March,  1813,  for  a  standard  to  govern  the  scrbjectin 
future.  • 

Office  op  the  Attormst  General, 

April  30, 1821. 
Sir:  General  Jackson's  account  has,  I  think,  been  settled 
according  to  law.  The  act  of  the  3d  of  March,  1815,  "fixing 
the  military  peace  establishment  of  the  United  States^"  retains 
in  service  two  yajor-generals;  and  expressly  enacts  that  they 
shall  be  entitled  to  the  same  compensatk>n  as  is  provided  by  an 
act  entitled  "An  act  to  raise  an  additional  military  ferce^" 
passed  eleventh  January,  one  thousand  eight  huDdied  and 
twelve;  and  the  act  thus  referred  to  as  fixing  the  compensa- 
tion, provides,  expressly,  "  that  the  major-generals,  respectively, 
shall  be  entitled  to  two  hundred  dollars  monthly  pay,  with 
twenty  dollars  allowance  for  forage  monthly,  and  fifteen  rations 
per  day. ' '  This  allowance  has  been  made  to  General  Jackson. 
The  same  act  of  the  3d  of  March,  1815,  first  referred  to,  pro- 
vides also  that  the  ofiScers,  &c.,  retained  in  the  peace  estab- 
lishment by  that  act  should  be  entitled  to  the  same  benefits  and 
allowances  in  every  respect,  not  inconsistent  with  the  provisions 
of  that  act,  as  were  authorized  by  the  act  of  March  16, 180*3, 
entitled  "An  act  fixing  the  military  peace  establishment  of  the 
United  Slates;"  by  which  latter  act  there  was  an  allowance  to 
every  commissioned  officer  who  shall  keep  one  servant,  of  one 
additional  ration.  This  also  has  been  allowed  to  General  Jack- 
son ;  and  thus  the  whole  compensation  authoriased  by  the  act 
of  the  3d  of  March,  1815,  fixing  the  peace  establishment,  has 
been  allowed  in  the  settlement  of  the  accounts  of  that  ofiker. 
The  claim  which  General  Jackson  makes  of  forage  for  seven 
horses,  at  the  rate  of  $8  per  month  each,  and  of  the  pay,  ra- 
tions, and  clothing  of  a  private  soldier  of  the  line,  for  four 
servants  each,  is  not  sustained  by  law.  These  allowances, 
which  were  made  during  the  war,  did  not  grow  out  of  the  acts 
of  the  11th  of  January,  1812,  and  of  the  16th  of  March,  1802, 
which  the  act  of  the  3d  of  March,  1816,  assumes  as  the  standard 
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of  compensa^on;  they  grew  out  of  subsequent  and  independent 
acts  and  regulations,  the  whole  of  which  were  suspended  by 
the  act  of  1815  fixing  the  peace  establishment^  and,  conse- 
quently, could  no  longer  give  the  rate  of  compensation.  The 
act  of  the  24th  of  April,  1816,  authorized  these  charges  to  be 
restored,  and  to  be  thereafter  made;  since  which  period,  I  un- 
derstand, they  have,  in  conformity  with  this  act,  been  allowed. 

General  Jackson  is  understood  to  rely  on  the  9th  section  of 
this  last  act  as  looking  retrospectively  to  the  intermediate  period, 
and  authorizing  these  charges  to  be  allowed  through  the  whole 
of  that  period.  But  I  understand  the  operation  of  this  clause 
as  merely  prospective ^  it  does  look  back,  indeed,  to  the  3d  of 
March,  1813,  and  to  the  regulations  in  force  at  th^  reduction 
of  the  army;  but  it  looks  back  to  these  merely  as  furnishing 
the  standard  which  shall  infutvre  govern  the  subject,  <'so  far 
as  the  same  shall  be  found  applicable  to  the  service — subject, 
however,  to  such  alterations  as  the  Secretary  of  War  may  adopt 
with  the  af^robation  of  the  President."  In  short,  the  account 
ODuld  not  have  been  settled  otherwise  than  it  has  been,  without 
a  violation  of  the  act  of  the  3d  of  March,  1816,  from  which 
die  accounting  officer  had  no  authority  to  depart. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient 
servant, 

WM.  WIRT. 

To  the  Secretary  op  War. 


THE  MILITARY  ACADEMY,  PROFESSORS,  &c. 

« 

TKe  €XU(Unff  pegtdadoiM  far  the  government  of  the  military  academy  may, be 
^tered  by  the  Secretary  of  War,  with  the  approbation  of  the  President. 

The  professors  and  cadets  at  that  academy,  as  such,  are  not  commissioned  ofK- 
cers  within  the  meaning  of  the  64th  article  of  the  rules  and  articles  of  war,  for 
the  parpose  of  beisg  detailed  as  members  of  a  general  regimental  court-martial; 
nor  can  such  court  be  formed  of  professors,  for  the  trial  of  cadets. 

Cadets  may  be  tried  by  a  regimental  or  garrison  court-martial,  according  to  the 
66th  and  67th  articles  of  the  rules  and  articles  of  war. 

Office  of  the  Attcrney  General, 

May  19,  1821. 
Sir:  As  the  corps  of  engineers  which  constitutes  the  military 
academy  is  retained  in  service  as  part  of  the  military  peace  es  lab- 
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lishment  of  the  United  States,  and  as  the  ninth  section  of  the 
act  of  the  24th  April;  1816,  (to  which  you  refer,)  after  recog- 
nising the  regnlations  for  the  army  which  were  in  force  before 
its  reduction  in  1815,  expressly  snbjects  those  regulations  l» 
such  alterations  as  the  Secretary  of  War  may  adapts  wUh  the 
approbation  of  the  President y  I  have  no  doubt  that  the  Secre* 
tary  of  War  may,  with  the  approbation  of  the  Prendent,.  aher^ 
at  pleasure,  the  existing  reguhitions  for  the  government  of  the 
military  academy,  or  any  other  portion  of  the  army,  even  al> 
though  such  alteiation  should  go  to  an  entire  change  of  the 
pfresent  system;  provided  that  the  regulations^  as  proposed  to  he 
alteredy  be  consistent  with  the  constitution  and  laws  of  the 
United  States. 

On  the  second  question,  I  am  of  opinion  that  the  professors 
of  the  military  academy,  as  such,  and  the  cadets  attached  to 
that  academy,  are  not  commissioned  officers,  within  the  mean- 
ing of  the  64th  article  of  the  rules  and  artieles  of  war^  for  the 
purpose  of  being  detailed  as  members  of  a  general  regimental 
court-martial}  nor  can  such  court  be  formed  of  the  piofessora 
for  the  trial  of  cadets,  which  I  understand  to  be  the  precise 
question  intended  to  be  submitted.  If  the  ptofessois  aie  com- 
missioned officers  at  all,,  within  the  meaning  of  the  64th  article^ 
their  qualifications  to  sit  on  courts- martial  cannot  be  restricted 
to  the  trials  of  cadets;  that  article  k>oks  to  the  whole  army^ 
and  those  who  are  commissioned  officers,  within  its  meaning^ 
are  qualified  as  members  of  a  general  court-martial  for  the  trial 
of  any  part  of  the  army.  The  professors  of  the  academy  con- 
stitute a  part  of  what  is  called  in  the  second  section  of  the  act 
of  the  2ftth  Aprils  1812,  the  «  academical  staff;"  Kke  the  other 
portion  of  the  non-combatant  or  civil  part  of  the  staff  of  the 
army,  they  have  no  military  command,,  nor  rank,,  lineal  or 
assimilated;  and  consequently  have  no  portion  of  that  military 
power  or  authority,  of  which  the  aggregate  power  of  martial 
courts  is  composed.  The  President  may^  by  his  regulations 
of  the  civil  police  of  the  academy,  invest  them  with  authority 
adequate  to  all  the  purposes  of  their  professorships;  but  he  can 
invest  them  with  no  portion  of  judicial  power  to  affect  the  life 
or  liberty  of  others.  With  respect  to  cadets,  they  have  still 
less  pretensions  to  that  character  of  commisaioued  officess  which 
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is  contemplated  by  the  sixth  article.  By  adverting  to  the  fourth 
article  of  the  act  of  April  29^  1812,  ^^  making  farther  provision 
fox  the  corps  of  engineers  and  military  academy/'  you  will 
perceive  that  they  are  expressly  contradistinguished,  not  only 
fiom  commissioned  officers ,  but  even  from  brevetted  officers  of 
the  lowest  grade;  for,  according  to  this  article,  they  lare  not 
considered  even  as  candidaiesfor  cofnmisnons  until  they  shall 
have  received  a  regular  degree  from  the  academical  staff;  and 
the  sectioji  further  provides,  that  in  case  there  be  no  vacancy 
for  such  graduate,  he  may  be  attached,  '<  hy  brevet  of  the  hweei 
grade,  as  a  supernumerary  officer.^' 

On  the  third  question,  I  am  of  opinion  that  cadets  at  the 
military  academy  may  be  tried  by  a  regimental  or  garrison 
court-martial,  according  to  the  66th  and  67th  articles  of  the 
rules  and  articles  of  war;  because  they  are  not  commissioned 
officers,  and  belong  to  a  separate  and  detached  corps. 

I  have  the  honor  to  remain,  sir,  your  very  humble,  obedient 
servant^ 

WM.  WIRT. 

To  the  Secrbtart  of  Waiu 


REMOTAL  OP  INTRUDERS  ON  PUBLIC  LANDS. 

Intniding  aetUers  on  the  public  lands  may  be  remored  by  military  force,  under 
act  of  3d  March,  1807.  THe  United  States  have,  also,  all  the  common  law 
mad  chancery  remedies  enjoyed  by  individuals,  under  similar  circumstances, 
for  protection  and  redress. 

Office  of  the  Attorney  General^ 

May  27, 182L 
Sir:  It  would  seem  from  the  Land  Office  endorsement  in 
Mr,  Beauchamp^s  letter  of  the  23d  ultimo,  which  you  have  re- 
ferred for  my  opinion,  that  the  waste  of  timber  of  which  he 
complains  w£^  committed  by  intruding  settlers  on  the  public 
lands  in  Illinois:  if  so,  the  intruders  may  be  removed  by  mili- 
tary force,  under  the  act  of  the  3d  March,  1807,  *'  to  prevent 
settlements,  &c.;''  and,  by  the  4th  section  of  that  act,  the  in- 
truders are  subject  to  fine  and  imprisonment  if  they  continue 
to  remaia  on  the  land  under  the  circumstances  therein  stated. 
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Even  if  the  intrasion  be  avowedly  not  for  settlement,  but 
for  waste,  I  think  thai  the  intrnder  may  be  removed  by  the 
marshal,  under  the  instructions  of  the  President,  under  the  4th 
section  aforesaid;  that  permanent  instructions  maybe  issued 
for  this  purjwse;  and  that  any  and  every  intruder  may  be  forth- 
with removed  the  moment  that  he  indicates  any  intention  of 
exercising  an  act  of  ownership  over  the  land,  (which  the  cut- 
ting  of  timber  would  be,)  or  if  he  refuse  to  withdraw  on  the 
order  of  the  marshal:  all  lawless  intrusions  being  within  the 
mischief  of  the  act,  and  it  being  impossible  to  infer  with  cer- 
tainty firom  the  mere  act  of  intrusion  whether  it  be  with  a  view 
to  settlement  or  not. 

I  find  no  act  of  Congress  which  provides  for  the  waste  of 
timber  on  the  public  lands,  separately  considered,  except  in 
relation  to  timber  growing  on  land  reserved  for  naval  purposes, 
and  live-oak  or  red  cedar  timber  growing  on  any  other  pubKc 
lands  of  the  United  States,  in  relation  to  which  the  act  of  1st 
March,  1817,  subjects  the  offender  to  fine  and  imprisonment. 

But.  independent  of  positive  legislative  provisions,  I  appre- 
hend that  in  relation  to  all  property,  real  or  personal,  which 
the  United  States  are  authorized  by  the  constitution  to  hold^ 
they  have  all  Jhe  c^vU  remedies,  whether  for  the  prevention  or 
redress  of  injuries,  which  individuals  possess.  It  was  on  this 
principle  that  the  right  of  the  United  States  to  institute  an 
action  on  a  protested  bill  of  exchange  was  sustained  in  the  case 
of  Dugan  against  the  United  States,  reported  in  3  Wheaton, 
181.  The  United  States  being  authorized  by  the  constitution 
to  contract,  "  must  have  a  right  to  enforce  the  performance  of 
such  contract,  or  to  recover  damages  for  its  violation,  by  ac- 
tions in  their  own  name,  unless  a  different  mode  of  suit  be  pre- 
scribed by  law.'*  "  It  would  be  strange,''  said  the  court,  "  to 
deny  them  a  right  which  is  secured  to  every  citizen  of  the  United 
States."  So  the  United  States, being  authorized  to  accept  and 
to  hold  these  lands  for  the  common  good,  must  have  all  the 
legal  means  of  protecting  the  property  thus  confided  to  them, 
that  individuals  enjoy  in  like  cases;  for  it  would  be  quite  as 
strange  in  this  case,  as  in  bills  of  exchange,  to  deny  them  a 
right  which  is  secured  to  every  citizen  of  the  United  Stales. 
They  are,  therefore,  in  my  opinion,  entitled  to  the  injunction  of 
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waste,  by  way  of  prevention,  and  to  the  action  of  trespass,  by 
way  of  punishment,  in  like  manner  as  individuals  similarly 
situated  are  entitled  to  them.  Of  the  applicability  of  both  or 
either  of  these  remedies  to  any  given  case,  the  district  attorney 
must,  of  course,  judge.  It  may  not  be  improper,  however,  to 
remark,  generally,  that  the  injunction  would  apply  properly  to 
all  coterminous  or  neighboring  settlers,  by  whom  anj  previous 
act  of  waste  may  have  been  committed^  and  who,  from  their 
position,  have  a  facility  in  repeating  the  offence;  to  all  who 
have  been  in  the  habit  of  committing  this  waste;  and  to  all 
who  menace  it.  And  I  should  apprehend  that  this  remedy, 
connected  with  the  power  which  the  courts  of  chancery  have 
to  enforce  it,  and  with  the  other  power  before  mentioned,  of 
the  immediate  removal  of  intruders,  would,  under  the  superin- 
tendence of  vigilant  officers,  be  strong  enough  to  prevent  the 
habitual  recurrence  of  the  mischief;  while  the  action  of  trespass, 
rigorously  enforced,  would  be  sufficient  to  punish  those  who 
might  elude  the  means  of  prevention.  It  may  not,  however, 
be  amiss  to  suggest  that  it  would  be  advisable  for  Congress  to 
extend  to  this  case  at  least  the  remedy  which  they  have  pro- 
vided against  the  spoliation  of  timber  for  naval  purposes;  if, 
indeed,  the  offence,  from  its  greater  frequency,  and  the  greater 
secrecy  and  security  with  which  it  may  be  committed,  does 
not  demand  a  still  severer  reprehension. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient 
servant^ 

WM,  WIRT. 

To  the  Secretary  op  War. 


COURTS-MARTIAL—NEW  YORK  MILITIA. 

Courts-martial  did  not  have  jurisdiction  over  cases  of  disobedience  of  the  gov- 
ernor of  New  York,  concerning  the  quota  of  ninety-three  thousand  men  which 
he  was  invited  to  raise  by  the  circular  from  the  War  Department  of  the  4th 
of  July,  1814,  for  the  reason  that  it  was  no  violation  of  any  existing  law  of 
the  United  States,  nor  of  the  orders  of  the  President. 

Office  of  the  Attorney  General^ 

June  19,  1821. 
Sir:  I  am  of  the  opinion  that  the  court-martial  which  im-. 
posed  the  fine  on  Cyprian  Elton  had  no  jurisdiction  of  the 
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case.  The  call  was  not  made  by  the  President  on  the  militia 
of  New  York.  The  militiaman,  therefore,  disobeyed  no  order 
of  the  President,  and,  consequently,  is  not  within  the  provis- 
ions of  our  act  of  Congress.  By  the  circular  from  the  War 
Department,  of  the  4th  July,  1814,  the  executive  of  the  State 
of  Mew  York  was  merely  invited  to  organize  and  hold  in  readi- 
ness for  immediate  service  that  State's  quota  of  ninety- thfee 
thousand  men,  under  the  laws  of  the  28th  February,  1795, 
and  the  I8th  April,  1814.  The  details  of  designating  the  por- 
tion of  the  State's  militia  which  should  be  held  in  readiness, 
of  appointing  the  place  of  rendezvous,  and  ordering  them  to 
this  place,  were  all  confided  to  the  executive  of  New  York; 
and  the  alleged  oflfonce  of  Elton  was  a  disobedience,  not  of  the 
orders  of  the  President,  but  of  the  orders  of  the  governor  of 
the  State,  in  refusing  to  march  to  the  place  of  rendezvous. 
This  was  no  violation  of  any  existing  law  of  the  United  States; 
and  a  court-martial  of  the  United  States  had  no  jurisdiction 
over  the  offence,  because  our  laws  take  cognizance  of  no  other 
offence,  in  this  respect,  but  a  disobedience  of  the  orders  of  the 
President  of  the  United  States  issued  to  the  officers  of  the 
militia.  I  am  of  the  opinion,  therefore,  that  the  United  States 
are  not  entitled  to  the  fines  imposed  on  the  militia  of  New  York 
by  the  court-martial  which  was  convened  under  the  authority 
of  the  United  States.  But  the  cause  of  Houston  and  Moore, 
{6  Wheaton,  page  1,)  leaves  it  very  questionable  whether  the 
Supreme  Court  might  not  decide  otherwise.  For  this  reason, 
and  with  a  view  to  the  settlement  of  so  delicate  and  important 
a  question  by  a  court  of  the  last  resort,  1  submit  it  to  you 
whether  it  would  not  be  advisable  to  have  the  avowry  (which 
is  confessedly  defective)  amended,  and  bring  up  the  case  to 
the  Supreme  Court  of  the  United  States.  One  case  might,  by 
consent,  decide  all  the  rest. 

I  have  the  honor  to  be,  sir,  most  respectfully,  your  obedient 
servant, 

WM.  WIRT. 

To  the  Secretary  op  War. 
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REMOVAL  OF  INTRUDERS  ON  PUBLIC  LANDS. 

The  President  of  the  United  States  may  direct  the  marshal  to  remove  intruders 
from  lands,  the  title  to  which  has  not  passed  out  of  the  United  States. 

Office  of  the  Attobnet  General, 

June  25, 1821. 
Sir:  On  the  facts  stated  in  your  letter  of  the  19th  instant, 
I  have  no  doubt  that  the  marshal,  under  the  orders  of  the 
President,  may  remove  the  intruders  on  the  lands  set  apart  for 
the  culiivation  of  the  vine  and  olive  in  Mississippi — no  title  to 
those  lands,  either  at  law  or  in  equity,  having  yet  passed  from 
the  United  States.  The  instructions  to  the  marshal  must  pro- 
<;eed  from  the  President.  The  details  will,  I  presume,  be 
found  settled  by  precedent  in  the  case  of  Livingston,  in  regard 
to  the  Batture  at  New  Orleans. 

WM.  WIRT. 
To  the  Seceetahy  of  the  Treasury. 


surgeon  general  entitled  to  fuel  and  CIUARTER8. 

The  Surgeon  General  is  entitled  to  an  allowance  for  fuel  and  quarters,  the  same 
as  other  officers  of  the  army. 

Attorney  General's  Office, 

June  30,  1821. 
Sir:  On  the  question  submitted  for  my  opinion,  whether 
the  Surgeon  General  be  entitled  to  fuel  and  quarters,  I  have 
collated  alt  the  regulations  of  the  old  Congress  within  my 
reach,  with  the  acts  of  Congress  under  the  present  constitu- 
tion, for  the  purpose  of  ascertaining  upon  what  foundation  this 
allowance  of  fuel  and  quarters,  as  to  other  officers  and  to  the 
body  of  the  army  itself,  rests;  and  I  find  that  as  to  none  of 
them  has  the  claim  any  other  foundation  than  it  has  as  to  the 
Surgeon  General,  to  wit:  a  regulation  of  the  Department  of 
War,  sauctioned  by  an  appropriation  by  Congress.  Much  has 
always  been  left  to  the  War  Department.  By  the  resolve  of 
the  old  Congress  of  April,  1 785,  nothing  was  specified  Imt  the 
pay;  everything  else  was  submitted  to  the  Secretary  of  War, 
pn  whose  warrant  the  Commissioners  of  the  Treasury  were 
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instructed  to  furnish  the  sums  necessary  for  carrying  the  ar- 
rangements made  by  him  into  effect. — (Laws  U.  S.,  vol.  I.,  p. 
669.)  This  arrangement  was  continued  by  the  ordinance  of 
1787,  (id.  ib.)  and  by  the  act  of  1789,  under  the  present  con- 
stitution, (vol.  2,  p.  74.)  Since  that  period,  down  to  the  pres- 
ent, no  allowance  has  been  at  any  time  specifiedy  except  pay, 
clothing,  rations,  and  forage,  with  a  scale  of  commutation  fer 
the  two  latter;  and  all  along,  as  well  as  at  present,  if  no  allow- 
ance be  lawful,  save  only  what  Congress  have  specified  in 
their  act,  then  no  part  of  the  army,  whether  in  the  field  or  at 
their  posts,  has  ever  been,  or  now  is,  entitled  to  fuel  and  quar- 
ters. 

I  perceive,  from  the  documents  which  you  have  placed  in 
my  hands  in  connexion  with  this  subject,  that  the  difficulty 
has  arisen  from  these  considerations:  that  although  it  is  true 
that  Congress  has  never  specified  quarters  and  fuel  as  an  allow- 
ance to  any  part  of  the  army,  yet  that  in  relation  to  all  others 
it  has  used  general  phrases  broad  enough  to  cover  this  allow- 
ance—such, for  example,  as  "pay  and  emoluments;"  while 
to  the  Surgeon  General  it  has  given  a  salary  (under  the  name 
of  a  salary)  of  $2,500;  and  that  the  force  of  this  term  sakuy 
excludes  all  pretensions  to  further  or  other  claims.  If  this  rea- 
soning be  sound,  the  Surgeon  General,  even  when  ordered  to 
join  the  army  in  the  field,  is  not  entitled  to  tent,  fuel,  rations, 
or  forage;  the  quartermaster  has  no  duties  to  perform  with 
regard  to  him.  The  Surgeon  General  must  desert  his  duties 
with  regard  to  the  sick,  to  go  foward  with  the  quartermaster, 
to  fix  his  own  quarters,  to  pitch  his  own  tent,  to  purchase  and 
collect  his  fuel,  forage,  and  provisions,  from  the  neighborhood, 
or  to  keep  a  sumpter  wagon  at  his  own  expense  attending  on 
the  army,  with  servants,  also  at  his  own  expense,  to  cook  his 
food  and  take  care  of  his  horses.  But  I  do  not  understand  it 
to  be  denied — on  the  contrary,  I  understand  it  to  be  admitted — 
that  the  Surgeon  General,  when  in  the  fields  is  entitled  to  fuel 
and  quarters.  Then  the  reasoning  founded  on  the  term  salanj 
must  be  given  up;  for  he  is  as  much  a  salary  officer  in  the  field 
as  he  is  ai  headquarters^  and  thore  exists  no  more  law  for  the 
allowance  in  the  one  case  than  in  the  other;  yet  in  the  field, 
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'from  the  very  nature  of  things,  and  from  the  necessity  of  the 
case,  the  allowance  would  be  unavoidable. 

It  is  to  be  farther  observed  that  this  term  salary  is  the  same 
which  was  used  with  regard  to  the  Physician  and  Surgeon 
General  under  the  act  of  the  3d  March,  1813,  for  the  better 
organization  of  the  staflf;  yet,  by  the  regulations  of  the  War 
Department,  this  officer  received,  fuel  and  quarters  as  regularly 
as  any  other  officer  of  the  army,  and  these  regulations  were 
sanctioned  and  ratified  by  Congress  by  their  act  of  April  24, 
1816,  for  organizing  the  general  staff;  a  practical  refutation, 
under  the  authority  of  Congress  itself,  of  the  inference  drawn 
from  the  use  of  the  word  salcary. 

In  truth,  this  whole  argument  proceeds  on  the  supposition 
that  Congress  have  legislated  with  so  much  fulness,  and  at  the 
same  time  with  so  much  precision  on  this  subject,  as  to  leave 
nothing  for  construction,  and  nothing  for  the  War  Department 
to  supply  by  regulation;  than  which  nothing  can  be  more 
erroneous,  as  it  would  be  easy  to  demonstrate  by  citing  the 
language  of  the  acts  over  which  I.  have  just  travelled.  Nothing 
can  be  more  various,  or  less  setded  and  definite^  than  this  lan- 
guage; and  yet,  with  the  manifest  intent  which  Congress  have 
always  had  in  view,  of  leaving  the  details  of  military  supplies 
to  be  regulated  by  the  Secretary  of  War,  under  the  direction  of 
the  President,  the  language  which  they  do  use  is,  in  general^ 
quite  sufficient  for  tlie  purpose;  that  is  to  say,  whenever  they 
mean  to  control  the  discretion  of  the  War  Department,  their 
language  becomes  special  and  precise— as  in  fixing  pay,  cloth- 
ing, rations,  forage,  bounty,  pensions;  with  regard  to  all  other 

-allowances,  although  indispensable  to  an  army,  and  therefore 
certainly  contemplated  by  Congress,  they  use  only  general 
terms,  or  they  are  totally  silent,  or  they  use  general  terms  with 
such  an  illustration  of  their  meaning  as  would  present  extreme 

.  embarrassments  to  a  rigid  interpreter.  As  to  the  general  terms, 
they  are  in  their  sense  so  broad^  and  used  with  so  little  uni- 
ibrmity,  as  to  prove  that  the  legislature  attached  no  precise  or 
definite  ideas  to  them.  Thus,  from  1785  to  1798  the  only 
general  terms  in  use  were  ^^  pay  and  allowances;"  after  that 
period,  they  were,  occasionally,  *'  pay  and  subsistence;"  more 
firequently  <^pay  and  emoluments,"  and  sometimes  ^'emolu- 
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meat"  in  the  singular  number.  Sometimes  the  expressioa 
"pay  and  allowances"  was  resumed;  at  othersi  "pay, emol- 
uments, and  allowances;"  sometimes  "  pay,  clothing,  rations, 
forage,  and  all  other  emoluments;"  at  others,  "  pay,  clothing, 
rations,  forage,  and  all  other  allowances  and  emoluments  al- 
lowed by  law ;"  when,  if"  allowed  by  law"  means  "  specified 
and  allowed  by  law,"  there  remained  nothing,  after  the  enume- 
ration  of  pay,  clothing,  rations,  and  forage,  on  which  the  words 
"  allowed  by  law"  could  operate. 

Sometimes  an  act  specifies  the  pay,  rations,  forage,  and 
clothing,  and  is  totally  silent — not  using  even  general  terms — 
as  to  any  other  allowance;  of  this,  there  is  an  instance  in  the 
act  of  the  30th  May,  1796,  to  ascertain  and  fix  the  military 
establishment  of  the  United  States.  On  what  ground  could 
those  who  insist  that  a  law  should  be  shown  for  every  allow- 
ance, have  made  the  allowance  of  fuel  and  quarters  to  any 
part  of  the  army  under  this  act?  At  other  times  the  case  be- 
comes still  more  embarrassing  to  such  an  interpreter  of  the 
laws;  the  act  is  not  merely  silent  and  negative,  but,  after  giving 
pay  and  eUhwanceSy  it  specifies  what  these  allowances  shall  be; 
and  on  the  maxim  ^^  expressum  facit  cessare  tacUumy^^  allow- 
ances of  fuel  and  quarters  must  be  denied  to  officers  in  relation 
to  whom  such  a  denial  could  never  have  been  thought  of. 
Thus  by  the  act  of  the  3d  March,  1791,  for  raising  and  adding 
another  regiment,  &c.,  it  is  provided,  that  in  case  a  major 
general,  &c.,  should  be  appointed,  ^Uheirpay  and  aUowMnce$ 
$haU  6e,  respectively y  as  herein  mentioned ;^^  "  the  major  general 
shall  be  entitled  to  $125  monthly  pay;  $20  allowance  for  forage, 
monthly;  and  for  daily  subsistence,  fifteen  rations,  or  money 
in  lieu  thereof  at  the  contract  prices.  The  brigadier  general," 
d&c,  proceeding,  throughout,  to  give  the  pay^  and,  under  the 
head  of  allowances,  the  forage  and  rcUionSy  without  even  a 
general  expression  looking  to  any  further  or  other  allowance?. 
Can  it  be  believed  that  Congress  intended  to  deny  fuel  and 
quarters  to  these  officers  ?  And  yet,  since  the  act  professes  to 
set  oHt  the  allowances  to  which  they  should  be  entitled,  how 
could  others  be  made  them  not  mentioned  in  the  act?  How, 
but  by  that  authority  which  seems  always  to  be  recognised, 
either  exi»essly  or  tacitly,  as  residing  in  the  Department  ot 
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War,  to  regulate  and  arrange  all  the  details  not  specified  bjr 
Congress? 

Those  who  reason  on  the  postulate  of  this  full  and  precise 
legislation  by  Congress,  and  deny  any  authority  to  pay  what 
has  not  been  expressly  authorized  by  an  act  of  that  body, 
would  find  themselves  not  a  little  embarrassed  in  administering 
the  duties  of  the  Department  of  War;  and  their  embarrassment 
would  result  from  their  exacting  details  which  it  was  not  within 
the  scope  and  purpose  of  the  act  to  furnish.  The  instances 
just  mentioned  illustrate  this  ;  and  another  is  furnished  by  the 
act  of  14th  April,  1818,  tegulating  the  staff  of  the  army.  The 
second  section  of  this  act  provides  ^^  that  {here  shall  be  a  sur- 
geon general,  with  a  salary  oi  $2,600  per  annum;  one  assistant 
surgeon  general,  vnth  the  emoluments  of  an  hjospilal  surgeon; 
one  judge  advocate,  mth  the  pay  and  emoluments  of  a  topo- 
graphical engineer,  to  each  division;  and  one  chaplain,  with 
the  pay  and  emoluments  allowed  the  professor  of  mathematics." 
Is  the  assistant  surgeon  general,  under  this  act,  entitled  tjopay 
and  emoluments,  or  to  emoluments  only  ?  Can  it  be  doubted 
that  it  was  the  intention  of  Congress  to  place  him  fully  on  the 
footing  of  an  hospital  surgeon;  and,  consequently,  with  the  pay 
as  well  as  with  the  emoluments  of  this  latter  officer?  Yet  this 
cannot  be  done  consistently  with  the  call  for  a  positive  and 
explicit  law,  without  giving  to  the  word  emoluments  a  sense 
broad  enough  to  include  pay — a  sense  which  it  has  not  in  any 
other  act,  nor  even  in  this  act,  and  this  very  sentence,  in  regard 
to  any  other  officer;  since,  in  every  other  instance,  it  is  strikingly 
contrasted  with  pay^  and  used  in  a  sense  which  clearly  excludes 
it.  If  it  be  said  that  this  is  a  mere  omission,  which  is  to  be 
sut^Iied  by  construction,  I  concur  in  the  principle;  and  it  is  but 
to  carry  the  same  liberality  of  spirit  to  the  solution  of  the  ques- 
tion under  consideration,  to  perceive  that  the  allowance  to  the 
Surgeon  General  of  fuel  and  quarters  is  as  well  founded  as  any 
other  allowance  to  any  officer  in  the  army.  It  is  to  be  further 
observed,  on  the  sentence  just  quoted,  that  it  is  the  very  sen- 
tence out  of  which  the  present  question  has  grown;  and  while 
it  must,  on  every  hand,  be  admitted  that  the  provision  in  regard 
to  the  assistant  Surgeon  General  is  very  loosely  and  carelessly 
worded^  it  does  not  seem  very  reasonable  to  suppose  that  the 
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provision  with  regard  to  the  Surgeon  Genorali  separated  from 
the  other  only  by  a  comma,  was  worded  with  more  care  and 
design ;  nor  does  it  seem  to  me  very  fair  and  equal  to  grant  that 
the  admitted  negligence  of  the  former  is  to  be  cured  by  con- 
struction, while  the  latter  is  to  be  subjected  to  the  screw  of 
a  rigid  interpretation*  on  the  notion  that  Congress  was  more 
guarded  in  the  one  case  than  in  the  other. 

No  one  can  doubt  that  the  language  of  the  provision  of  this 
act  of  181S,  as  to  the  Surgeon  General^  was  copied  by  the 
draughtsman  of  this  bill  from  the  act  of  the  3d  March;  1813. 
In  relation  to  the  Physician  and  Surgeon  General,  the  language 
is  the  same,  and  the  ofQces  the  same:  the  language  is  that  of 
the  same  legislation  on  the  same  subject;  and,  therefore,  what- 
ever was  the  practical  exposition  of  this  language  under  the 
first  act,  must  be  considered  as  having  been  intended  by  Con- 
gress when  they  repeated  this  language.  Was  the  word  salary^ 
under  the  first  act,  construed  as  excluding  the  claim  for  the 
allowances  of  fuel  and  quarters?  If  it  was,  it  must  now  be  so 
construed  3  if,  on  the  contrary,  it  was  construed  as  compatible 
with  that  claim,  it  must  be  so  construed  now.  The  latter  is 
the  fact.  Fuel  and  quarters  were  allowed  to  the  Physician 
and  Surgeon  General.  They  were  allowed  by  the  regulations 
of  the  War  Department,  it  is  true;  but  these  regulations  do  not 
rest  on  the  authority  of  that  department  only:  they  were  known 
to  Congress,  and,  being  known,  were  ratified  and  sanctioned 
by  that  body.  Congress,  in  their  act  of  24th  April,  1816,  for 
organizing  the  general  staff,  (kc,  expressly  enact  "  that  the 
regulations  in  force  before  the  reduction  of  the  army  be  recog- 
nised^ as  far  as  the  same  shall  be  found  api^icable  to  the  ser- 
vice; subject,  however,  to  such  alterations  as  the  Secretary  of 
War  may  adopt,  with  the  approbation  of  the  President.'*  It 
was  among  the  regulations  thus  recognised  and  approved  that 
the  Physician  and  Surgeon  General,  though  a  salary  officer^ 
should  have  the  allowance  of  fuel  and  quarters;  and  Congress 
thus  not  only  admit  this  construction  of  the  rights  of  this  offi- 
cer, but  enact  that  the  regulations  (of  which  this  was  one) 
should  continue  in  force,  as  far  as  t/iey  shall  be  found  applica- 
ble to  the  service.  Had  there  been  nothing  more  in  the  case, 
I  should  have  held  that,  so  soon  thereafter  as  Congress  revived 
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the  same  office  nnder  the  name  of  Surgeon  General,  the  regu- 
lation in  question  became  applicable,  and  attached  to  the  o)3ice, 
without  any  further  regulation  on  the  part  of  the  War  Depart- 
ment. 

This,  however,  is  not  all:  that  department ,  under  the  power 
thus  recognised  by  the  act  of  1816,  to  make  and  alter  these 
regulations  at  pleasure,  repeated  the  regulations  as  to  the  allow- 
ance of  quarters  and  fuel  to  the  Surgeon  General.  And  the 
regulation  thus  made  has  been  again  sanctioned  and  confirmed 
by  Congress  in  a  different  form;  for,  in  the  year  1819,  Con* 
gross  were  furnished  with  an  estimate  in  detail  from  this  de- 
partment, which,  among  other  things,  specified  expressly  this 
item  of  fuel  and  quarters  for  the  Surgeon  General.  If  the 
allowance  had  been  improperly  made,  hece  was  another  oppor* 
tunity  to  censure  it;  and  Congress  were  bound  to  have  with- 
held the  appropriation,  if  they  considered  the  allowance  wrong 
in  principle.  They  did  not  censure  it;  they  did  «ot  withhold 
the  appropriation;  on  the  contrary,  they  appropriated  for  it,  and 
thereby  authorized  it  as  effectually,  in  my  opinion,  as  if  they 
had  passed  a  separate  act  for  the  express  purpose  of  authoid?- 
ing  it. 

By  the  documents  accompanyirig  your  question,  I  discover, 
also,  that  a  distinction  has  been  attempted  between  the  situa- 
tions in  which  this  allowance  may  or  may  not  be  proper;  that 
is  to  say,  it  seems  to  be  admitted  that  the  allowance  is  proper 
when  the  Surgeon  General  is  in  active  service,  but  not  so 
when  he  is  not  in  such  service.  But  where  is  the  authority 
to  allow  it  when  he  is  in  active  service?  If  the  circumstance 
that  his  compensation,  being  distinguished  from  that  of  the 
othe;  officers  of  the  staff,  or  those  of  the  line,  by  being  denom- 
inated  a  salarf/y  cuts  him  off  from  everything  but  his  salary, 
this  effect  must  be  produced  in  one  situation  as  well  as  in 
another.  The  moment  it  is  admitted  that  the  Surgeon  Gen« 
eral,  when  in  active  service,  is  entitled  to  fuel  and  quarter^^ 
the  annihilating  effect  attributed  to  this  word  sahay  is  gone, 
and  he  is  no  longer  distinguishable,  in  respect  to  these  allow- 
ances, from  any  other  officer.  I  do  not  clearly  comprehend 
what  is  meant  in  one  of  these  documents  by  the  following  re- 
mark: ^^  It  isf  not  understood  how  this  liability  to  be  ordered 
31 
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into  active  service  conld  entitle  him  to  compensation  foi  them 
[fuel  and  quarters]  before  that  liability  attached."  The  66 1 
is,  that  this  liaMUfy  is  always  attached— is  inseparable  fiom  the 
office;  he  is  liable  to  be  ordered  anywhere^  at  any  momeiit;  at 
the  pleasure  of  the  President;  be  has  a  fixed  residence  nowhere; 
he  cannot  say  whither  he  will  go,  nor  where,  tior  how  long  he 
will  abide  at  any  place,  whether  iiT  peace  or  war.  He  may  be 
ordered  to-monow  to  the  lakes,  to  Louisville,  to  New  Orlouis, 
07  the  Council  Bluffs.  If  we  look  to  the  reason  of  the  thing, 
there  is  np  reason  fbr  supplying  quarters  and  fuel  to  the  Major 
General,  or  any  other  offiM^r,  which  does  not  apfdy  with  equal 
force  to  the  Sui^eon  General.  But  it  is  wholly  unnecessary  to 
pursue  this  speculation  further;  because  the  detailed  estimate 
presented  to  Congress  in  1819,  and  which  specified  this  alk>w- 
ance,  among  others,  was  made  in  a  time  of  peace,  was  founded 
on  the  existing  state  of  things,  looked  to  this  state,  and  pro- 
Tided  for  it;  and  in  this  aspect  has  received  the  sanction  and 
authority  of  Congress  in  the  act  of  appropriation  founded  on 
that  estimate.  After  this,  I  confess  I  cannot  discern  on  what 
fair  ground  of  reason  the  claim  can  be  questioned. 
I  have  the  honor  u>  remain,  sir>  yours,  most  respectfully, 

WM.  WIRT. 

To  the  SCORETABT  OF  WaR4 


CONDITIONAL  PARDONS. 

The  Praaident  haa  power  to  grant  a  conditional  pardon  to  a  eooTict,  prorided 
the  condition  be  compatible  with  the  genioa  of  our  conatitution  and  lawa. 

Office  op  the  Attornet  Gbitsrai., 

Augnit  16, 1821. 
Sir:  I  have  no  doubt  that  it  is  competent  to  the  President 
to  confirm  the  sentence  of  death  passed  by  the  court  martial 
against  Bryant^  for  the  attempted  mutiny  on  board  the  Lynz^ 
and  to  follow  it  with  a  conditional  pardon,  provided  the  anuK- 
tion  be  compatible  with  the  genius  of  our  constitution  and 
laws— as,  for  example,  his  expulsion  from  the  navy  with  dis- 
grace^ and  a  perpetual  disqualification  to  serve  again  in  the 
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navy  of  the  United  States,  &c.,  &c.    The  document  is  re- 
turned. 

I  have  the  honor  to  remain,  sif,  very  respeclfuUjr^  your  obe- 
djent  servant, 

Wil.  WIRT. 

To  the  Sbcretarv  op  the  NAnr. 


REVKNTJE  tAWS-THE  PLORIDAS, 

A  fttffia  jiis  impsrtation  of  goods  into  the  Floridas  after  their  cession  to  the  United 
States,  Imt  previovs  to  the  delivery  of  possession  thereof,  was  an  affair  be- 
tween &e  importer  and  the  Spanish  government,  of  which  the  government  of 
the  United  States  had  no  right  to  complain. 

Fet  goods  oarried  into  a  port  of  Florida  before  the  delivery  of  possession, 
which  remained  water-borne  until  aAer  delivery,  and  then  brought  into  the 
United  States  in  the  same  vessel,  or  by  transhipment  into  others,  having  never 
been  ratered  in  the  Spanish  custom-hoases,  nor  landed,  nor  the  duties  paid, 
ivottU  be  subject  to  our  revenue  laws. 

Offiob  of  the  Attoiwey  General, 

August  20 J 1821. 

Sir:  I  understand  that  possession  of  East  Florida  was  not 
delivered  to  the  United  States  until  the  17th  of  last  month: 
wheieas  the  CMive  Branch,  as  appears  by  her  papers,  cleared 
out  from  the  port  of  St.  Augustine  on  the  14th  of  the  month. 
Now,  accordifig  to  the  doctrine  laid  dpwn  in  the  case  of  the 
Fama,  Buder  master,  and  reported  in  S  Robinson,  97,  the 
jurisdictioH  aod  authority  of  the  former  sovereign  continued  in 
full  force  until  possession  of  the  ceded  territory  had  actually 
passed.  If  I  am  right,  then,  as  to  the  time  of  delivery,  the 
cargo  of  the  Olive  Branch  was  imported  into  Philadelphia  from 
a  foreign  port  or  plaoe,  and  the  case  ftlls  completely  within 
the  control  of  the  act  of  the  United  States  to  regulate  the  col- 
lection of  duties  on  imports  and  tonnage;  subjecting  the  ves- 
«el^  cargo,  the  master^  and  owners,  to  all  the  penalties  and 
f(Nrfeitures  prescribed  by  that  act  for  a  breach  of  its  several  regu- 
lations. 

With  regard  to  the  general  question ,  and  the  cases  anticipated 
^  likely  to  arise  from  the  importation  of  goods  into  those  Terri- 
loijes^  in  cootemplation  of  their  surrender  upder  the  treaty, 
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there  is  much  delicacy,  difficulty,  and  danger,  boih  to  individ- 
uals and  to  the  public  revenue,  in  an  attempt  to  prejudge  them 
by  general,  rules.  It  would  be  safer,  perhaps^  to  decide  each 
case  on  its  own  circumstances  as  it  shall  arise.  Yet,  to  prevent 
inconvenience  and  injury,  as  far  as  it  can  be  safely  done,  and 
to  meet  what  I  understand  to  be^your  wishes,  I  will  express 
the  opinion  I  have  formed  on  some  of  the  cases  that  may  arise, 
or  may  have  arisen. 

1 .  From  the  principle  already  cited  fiom  the  case  of  the  Fama, 
it  results  that  a  bona  fide  importation  of  goods  into  the  Fior* 
idas,  previous  to  the  delivery  of  possession,  was  an  aflkir  be- 
tween the  importer  and  the  Spanish  government^  of  which  the 
government  of  the  United  States  had  no  right  to  complain.  I 
mean  a  bona  fide  importation  in  the  British  sense  j  that  is,  an 
importation  which  looked  to  no  ulterior  destination;  which  ter- 
minated in  the  Floridas,  or,  in  the  language  of  Sir  W.  Scott, 
''an  importation  into  the  common  stock  of  the  country." 
Goods  thus  imported,  according  to  the  laws  of  Spain,  during 
the  continuance  of  the  Spanish  authority,  and  found  in  the 
country  after  the  delivery  of  possession,  would  certainly  not  be 
liable  to  American  duties,  although  the  owner  may  hare  made 
the  importation  in  avowed  reference  to  that  delivery,  and  on 
the  calculation  of  the  increased  demand  resulting  from  the  influx 
of  American  population  which  the  cession  would  bring  in.  This 
I  understand  to  be  the  case  put  by  the  Supreme  Court,  by  way 
of  illustration,  in  deciding  the  custom  case  of  the  United  States 
versus  Rice,  (4  Wheaton,  256.) 

2.  On  the  other  hand,  I  apprehend  that  goods  carried  into 
a  port  of  Florida  before  the  delivery,  remaining  in  port  on  ship* 
board  until  after  the  delivery,  and  then  brought  into  the  United 
States  in  the  same  vessel,  or  by  transhipment  into  others,  hav- 
ing been  never  entered  in  the  Spanish  custom-houses,  nor 
landed,  nor  the  duties  thereon  paid  or  secured,  but  having 

•  continued  all  the  while  water-borne,  would  be  subject  to  our 
revenue  laws;  because  the  vojrage  ought,  I  think,  to  be  consid- 
ered as  one  entire  voyage  from  the  original  fereign  port  or  place 
of  shipment  into  the  United  States;  the  mere  stoppage  tn 
transitu  at  a  port  of  Flerida  not  being  sufficient  to  break  the 
continuity  of  the  voyage. 
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3.  There  is  another  class  of  cas^s,  noyel  in  character  in  our 
t:ourtS9  and,  so  far  as  I  am  informed^  in  those  of  Great  Britain; 
and  mwlatioa  to  which  it  is  impossible  to  predict^.with  cer- 
tainty^  what  the  decision  of  the  Supreme  Court  would  be« 
Goods  are  caaried  £rom  Havana  into  Florida^  before  the  de« 
livery  of  possession;;  are  regularly  entered  in  the  Spanish  cus- 
(om-house;  the  duties^  whifeh  are  understood  to  be  very  light, 
repaid;  the  goods  aie  lauded  and  stored;  they  are  not  blended 
with  the  common  stock  of  the  country,  nor  offered  there  for 
consumption^  but  remain  se^sately  stored,  until  after  the  pro- 
vinces ase  delivered  to  the  United  States,  when  they  are  cleared 
out  witi^our  officers  there,  for  a  port-of  the  United  States.  Are 
Chese  good^  within  our  duty  laws? 

Our  laws  impose  duties  only  on  goods  imported  into  the 
United  States  from  some  £>reign  port  or  place^  if,  therefore,  in 
Che  case  put,  the  importation  be,  in  contemplation  of  law,  an 
importation  from  the  Floiidas,  the  case  is  not  within  our  laws; 
because,  at  the  time  of  the  importation,  the  Floridas  were  not 
£>reign  ports  or  places.  On  the  other  band,  if  the  transactions 
at  Florida  were  not- sufficient  to  break  the  continuity  of  the 
voyage  from  the  original  port  to  the  United  States,  then  the 
importation  is  from  a  foreign  port,  and  the  case  is  within  our 
duty  laws.  The  queetion  then  is,  whether  the  fact$  supposed 
would  be  sufficient  to  break  the  continuity  of  the  voyage  at  the 
Fioridas,  and  constitute  the  subsequent  part  of  it  a  new  and 
original  voyage  from  the  ports  of  those  Territoriea  to  the  United 
States* 

So  far  as  I  am  informed,  this  question  would  be  perfectly  res 
Integra  in  the  Supreme  Court  of  the  United  States;  nor  am  I 
aware  that  it  has  been  decided  in  Great  Britain,  in  regard  to  a 
revenue  case.  In  prize  cases,  however,  and  particularly  in  the 
practical  assertion  of  the  belligerent  claim  to  restrain  neutrals 
&oui  carrying  on  the  colonial  and  coasting  trade  of  an  adver* 
sary  shut  against  them  in  time  of  peace,  they  have  adopted  a 
criterion  as  to  identity  and  continuity  of  voyage,  which,  if  cor- 
rect in  itself,  and  applicable  to  the  ca$e  of  revenue,  would  de- 
cide the  hypothetic  circumstances,  in  the  case  put,  to  be 
insufficient  to  break  the  continuity  of  the  voyage  from  the 
ociginal  place  of  shipment  to  the  United  States;  and  would, 
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csonsequently^  bring  that  case  completely  within  theoperatioD 
of  oar  revenue  laws.  That  criterion  is  the  animus  impwiandi — 
what  is  the  ultimate  ierminusof  the  voyage  for  which  the  good» 
were  destined?  If  this  be  manifest,  the  royage  is  a  conlinuoud 
one  to  this  port,  whatsoever  may  have  been  done  at  an  inter- 
mediate port  to  give  it  a  coiorable  termination  theie.  <<  The 
Americans/'  says  Jacobsen  in  his  9ba  Iaws,  (Americttn  trans^* 
lation^  page  455^)  <<  misled  by  the  precedent  of  the  case  of  the 
Polly 9  Liarky  master,  (2  Robinson,  361,)  had  conceived  that  the 
discharge  of  the  cargo,  and  the  pa3nnent  of  the  duties,  broke 
the  continuity  of  a  colonial  voyage.  But  when  Great  Britain 
perceived  that  by  the  drawback  they  regained  almost  the  whole 
of  the  original  duties,  (for  instance,  if  they  had  run  ^to  Amer- 
ica with  a  Spanish  colonial  cargo,  and  immediately  transhipped 
it  in  the  same  or  in  another  vessel  to  the  mother  country,)  with 
the  case  of  the  EiSsex,  Orme  master,  they  commenced  the  con- 
demnation  of  a  number  of  vessels  thus  situated.  Sir  William 
Grant,  master  of  the  rolls,  remarked,  that  the  English  courts 
had  always  supposed  the  bona  fides  of  the  importation,  (t .  e. 
into  the  intermediate  port;)  and  attempted  to  show  it  by  a  close 
analysis  of  the  earlier  decisions."  The  case  in  which  Sir  Wil- 
liam  Grant  made  this  attempt  (and  in  which  I  think  be  suc- 
ceeded) is  the  case  of  the  William,  (5  Rob.,  349,  Am.  ed.)  In 
this  case  the  ship  had  taken  a  cargo  of  cocoa  on  board  at  La^ 
guira.  The  ship  and  cargo  at  the  time  of  capture  were  pro- 
ceeding to  Spain;  but  the  ship  had  touched  at  an  American 
port,  where  the  cargo  was  landed  and  entered  at  the  custom- 
house, and  a  bond  was  given  for  duties  to  the  amount  of  91^239. 
The  cargo  was  reshipped,  and  a  debenture  for  $1,211,  by  way 
of  drawback,  was  obtained.  On  these  facts  the  claimant  con- 
tended that  the  voyage  was  to  be  considered  as  a  voyage  from 
America  to  Spain;  the  landing  and  payment  of  duties  in 
America  being,  as  he  insisted,  conclusive  to  establish  the  legal 
termination  of  the  voyage  from  Laguira  at  that  point,  and  the 
inception  of  a  new  vo3rage  thence  to  Spain.  The  master  of 
the  rolls  having  dwelt  on  the  circumstances  separately,  to  refute 
the  inference  of  a  termination  of  the  voyage  in  America,  pro- 
ceeds thus:  ^'AgaiU;  let  it  be  supposed  that  the  party  has  a 
motive  for  desiring  to  make  the  voyage  appear  to  begin  at 


Digitized  by  CjOOQIC 


TO  THE  SECHETARY  OP  THE  TREASURY.   4W 

RftYcnue  Laws — The  Floridas. 

some  either  place  than  that  of  the  original  ladings  and  that  he, 
therefore  lands  the  cargo  purely  and  solely  for  the  purpose  of 
enabling  himself  to  a&m  that  it  was  at  such  other  place  that 
the  goods  were  taken  on  board:  would  this  contrivance  at  ^ 
alter  the  truth  of  the  fact"?  Would  not  the  real  voyage  still  be 
from  the  place  of  shipment,  notwithstaadiug  the  attempt  to  give 
it  the  appearance  of  havin^been  begun  from  a  different  place? 
*nie  tro^  may  not  be  always  diacernible^  but^  when  it  is  dis« 
covered,  it  is  aeoording  to  the  truth,  and  not  according  to  the. 
fiction,  that  we  are  to  give  to  the  transaction  its  character  and 
denomination.  If  the  voyage  from  the  place  of  lading  be  not 
really  ended,  it  matters  not  by  what  acts  the  party  may  have 
evinced  his  desire  of  making  it  appear  to  have  ended.  That 
those  aots  have  been  attended  with  trouble  and  expense,  cannot 
alter  their  quality  or  their  effect.  The  trouble  and  expense 
nay  weigh  as  cireumstRinces  of  evidence  to,  show  the  purpose 
for  which  the  acta  were  done;  btUy  if  the  ewmve  purpose  be 
admitied  or  proved^  toe  can  ne^er  be  bound  to  acapt,  €u  a  sub^ 
siiiu^far  the  obgervancfi  o/i/i^  law^  tke^meam^howeveroperoaej 
which  hcne  been  employed  to  cover  a  breach  of  it^  Bet  weenthe 
actual  importa^n,  by  which  a  voyage  is  ended  really,  and  the 
cdiorable  importation,  which  is  to  give  it  the  appearance  of 
heing  ended,  (here  must  necessarily  be  a  great  resemblance. 
The  acts,  to^  be  done,  nmst  be  almost  entirely  the  same;  but 
there  is  this  difference  between  them:  the  landing  of  the<caigo, 
the  ^itry  at  the  custom-house,  and  the  payment  of  such  duties 
as  the  law  of  the  place  requicesi  are  neceeaary  ingredients  in  a 
genuine  importation;  the  true  pui^pose  of  the  owner  cannot  be 
effected  without  thtem«  But  in  a  fictitious  importation  they  are 
smsre  wduntary  eeremonies^  which  have  no  natural  connexion 
whatever,  with  the  purpose  of  sending  on  the  cargo  to  another 
maiket,  and  which,  therefore,  would  never  be  resorted  to  by  a 
{lerson  entertaining  that  purpose,  except  with  a  view  of  giving 
to  the  voyage,  which  be  has  resolved  to  continue,  the  appear- 
ance  of  being  broken  by  an  importation  which  he  has  resolved 
not  really  to  make."  Again  he  proceeds:  ^<  Why  should  a 
cargo,  which  there  was  to  be  no  attempt  to  sell  in  America, 
liave  boon  entered  at  an  American  custom*bouse,  and  volun- 
tarily subjecled  to  the  payment  of  any,  even  the  most  trifling. 
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dtity?  Not  because  importation  was^orin  such  a  case  cookl 
be,  intended ;  but  because  it  was  thought  expedient  that  some- 
thing should  be  done  which,  in  a  British  prize  coiirt,  might 
pass  for  importation.  Indeed,  the  claimants  seem  to  have  con- 
ceived that  the  inquiry  was  not  whether  the  importation  [into 
the  intermediate  port]  was  real  or  pretended,  but  tthether  iht 
pretence  had  assumed  a  particular  form ,  and  Ufas  wxompanied 
%tith  certain  cireumstanceSj  which  by  same  positive  ruk  were  m 
all  cases  to  stand/or  importationi  or  to  he  conclusive  evidence  of 
i/."  He  then  proceeds  to  inquire  whether  the  British  court  of 
admiralty  had  ever  decided  that  proof  of  landing  and  payment 
of  duties  at  the  intermediate  port  would,  in  every  case,  be  held 
absolutely  decisive  of  the  legality  of  the  voyage;  and  proves,  I 
think,- very  satisfactorily,  that  no  such  general  rule  had  been 
established ;  but  that  each  case  had  been  decided  on  its  own 
peculiar  circumstances,  but  with  reference  to  the  same  govern- 
ing question,  whether  the  ^*  animus  importandi^*  terminated  at 
the  intermediate,  or  looked  to  an  ulterior  port;  and  whether  the 
transactions  at  the  intermediate  port  were  the  attendants  of  a 
bona  fide  importation  ending  there,  or  mere  contrivances  to 
cover  the  original  and  true  scheme  of  the  voyage  to  an  ulterior 
port,  which,  without  such  cover,  would  not  have  been  tolerated. 

I  have  quoted  this  reasoning  of  the  British  judge  thus  al 
length,  because  I  think  it  bears  with  great  fairness  and  force  on 
the  particular  question  before  us.  It  is  true  that  in  the  case  of 
the  William  it  was  used  to  enforce  a  belligerent  claim  of  re- 
straint on  the  commerce  of  neutrals,  which  we  deny;  yet,  so 
ftr  as  the  separate  question  of  a  mere  continuity  of  voyage  was 
concerned,  there  is  a  direction,  a  comprehensiveness,  and  co- 
gency of  reasoning,  which  I  think  it  would  be  much  easier  to 
censure  in  general  terms  than  to  elude  or  resist  by  open  and 
candid  argument.  My  opinion  is,  that,  in  its  application  lo  the 
supposed  class  of  cases  under  consideration,  our  Supreme  Court 
would,  because  I  think  they  oug^it  to,  yiekl  to  its  force.  To 
this  class  of  cases,  therefore,  I  am  of  the  opinion  that  our  act 
to  regulate  the  collection  of  duties  extends. 

Without  attempting  to  anticipate  further  the  nunute  and 
varied  circumstances  which  may  diversify  these  questions,  I 
beg  leave  to  repeat  the  suggestion  of  the  propriety  of  decid* 
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iog  eack  ease,  a9  it  may  arise;  on  its  own  peculiar  circum- 
stances. 

I  lemaia;  sir^  &c.,  &c., 

WM,  WIRT. 
To  the  Segretart  op  the  Treasury. 


BREVETS  IN  THE  MARINE  CORPS. 

The  act  of  3d  March»  1817,  ^idn^  the  peace  establishment  of  the  marine  coips» 
not  having  retained  any  majors  in  serviiie,  the  brevets  theretofore  conferred 
were  thereby  made  to  cease  with  the  termination  of  the  lineal  rank  of  majors 
by  commission. 

Office  op  the  Attorney  General.     . 

Sir:  I  hare,  in  compliance  with  your  request  of  |ha  15th 
instant,  reconsidered  the  question  which  you  submitted  to  me 
on  the  17th  February,  1819,  and  on  which  1  then  ^ve  an 
opinion  adverse  to  the  claims  of  the  officers  of  the  marine  corps 
for  brevet  pay.  With  the  most  perfect  willingness  to  retract 
that  opinion  if  I  should  find  it  wrong,  I  have  been  the  more 
eenfirmed  in  it,  and  can  see  nothing  like  legal  plausibility  even 
ibr  the  claim. 

The  act  of  the  16th  April,  1814,  ^'authorizing  an  augment- 
ation of  the  marine  corps  and  for  other  purposes,"  authorized 
the  President,  in  the  3d  section,  to  confer  brevet  rank  on  such 
officers  as  should  distinguish  themselves,  &c.,  with  this  pro- 
viso: <'  that  nothing  herein  contained  shall  be  so  construed  as 
to  entitle  officers  ao  brevetted  to  any  additional  pay  or  emolu- 
ments, except  when  commanding  separate  stations  or  detach* 
ments,  when  they  shall  be  entitled  to  and  receive  the  same  pay 
and  emoluments  which  officers  of  the  same  grade  are  now,  or 
hereafter  may  be,  allowed  by  law. ' '  The  President,  under  the 
authority  of  this  law,  appointed  several  brevet  majors.  On  the 
3d  March,  1817,  the  act  to  fix  the  peace  establishment  of  the 
Doarine  corps  was  passed,  by  which  no  majors  were  retained 
in  service;  the  only  officers  that  were  retained  being  one  lieu- 
tenant colonel  oommandant,  nine  captains,  and  subaltern  offi- 
cers>  The  brevet  mofors  consider  themselves  as  being  retained 
in  service  still — at  lea^t  to  the  purpose  of  receiving  the  pay  of 
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brevet  major,  under  the  proviso  of  the  act  of  1814  befiHc  quoted. 
Buty  if  they  are  ia  service  as  brevet  majors  for  one  purpose, 
they  are  so  for  all  purposes.  If  the  act  of  1814  be  ia  ferce  for 
one  purpose,  it  is  for  all;  and  the  President  may  still  go  on  to 
appoint  brevet  majors  to  the  marine  corps,  although  the  peace* 
establishment  of  that  corps  recognises  no  such  grade.  It  seems 
to  me  a  palpable  solecism  in  military  language  to  talk  of  the 
existence  of  brevet  rank  after  the  lineal  rank  by  commission 
(of  which  the  brevet  is  merely  the  shadow)  has  been  destroyed; 
and  not  less  so  to  talk  of  pay  graduated  by  a  rank  which  no 
longer  exists^  having  been  abolished  by  positive  law. 

On  what  ground  of  reason  can  the  brevet  majpr  claim  to 
stand  on  a  better  footing  than  the  commissioned  major,  or  on 
a  better  footing  than  he  would  himself  have  stood ,  if,  instead 
of'  holding  a  brevet,  he  had  held  a  commission  ?  Is  the  brevet 
more  stable  or  of  higher  grade  than  the  commission  ?  or  is  there 
more  of  contract  in  the  one  case  thfin  in  the  other?  lean- 
not  perceive  even  the  shadow  of  a  foundation  for  the  claim. 
The  act  of  1814  was  predicated  on  a  state  of  things  which  no 
longer  exists.  We  wore  then  at  war,  and  the  commissioned 
rank  of  major  then  existed;  the  design  of  that  act  was  to  aug* 
ment  that  corps,  and  to  stimulate  it  to  deeds  of  arms.  We  are- 
now  at  peace;  the  corps  has  been  reduced  and  adapted  to  the 
state  of  peace;  the  grade  of  major  exists  no  longer,  even  though 
it  had  been  conferred  by  commission,  much  less  when  con* 
ferred  by  brevet;  and  with  the  grade  fiUls  the  claim  to  pay. 
There  is  no  breach  of  contract  in  this.  The  contract  is  a  con- 
tract for  war.  Congress  might  have  disbanded  the  whole  corps 
without  any  violation  of  the  constitution  of  the  United  States, 
and  without  any  breach  of  contract  with  the  officers  of  the 
corps.  If  they  might  do  the  greater  act,  they  might  certainly 
do  the  less.  If  they  might  disband  wholly,  they  may  surely 
disband  partially,  without  any  imputation  of  their  having  trans- 
cended either  their  power  or  their  duty.  They  have  disbanded 
the  majors.  They  retain  the  captains;  and  some  of  these  cap* 
tains  still  claim  the  pay  of  their  disbanded  and  annihilated 
rank.  To  render  the  injustice  of  this  claim  still  more  mani- 
fest, let  me  put  the  case — that  the  President,  under  the  act  of 
1814,  had  been  desirous  of  promoting  two  of  these  captains  to^ 
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majorities.  There  was  one  vi3u;ant  majority  only  in  the  line. 
He  promotes  the  most  worthy  of  them  to  this  vacancy;  he  is 
commissioned,  and  his  commission  is  confirmed  by  the  Senate. 
The  other,  because  there  was  no  vacancy  for  him  in  the  liae, 
is,  as  the  least  worthy  of  the  two,  promoted  merely  to  breveL 
Shall  we  aay  that  the  act  of  1817,  to  fix  the  peace  establish- 
ment, which  abolishes  majorities  in  the  corps,  abolishes  the 
commission,  but  not  the  brevet — Mis  with  all  its  weight  on  the 
most  worthy,  and  leaves  the  least  worthy  untouched?  Could 
such  have  been  the  intention  of  Congress  ?  It  must  be  very 
manifest  it  could  not;  and  the  language  which  is  to  produce 
80  irrational,  so  unequal,  and  so  unjust  an  effect,  must  be 
insurmountable  before  it  can  be  permitted  to  take  such  a  con- 
struction. What  is  the  language  which  is  relied  on  as  ma- 
king this  distinction  in  favor  of  brevet  majors — as  keeping 
them  still  in  existence  after  the  name  of  their  office  is  extin- 
guished— after  the  commission  (the  substance  of  which  their 
brevet  is  merely  the  reflection)  has  departed;  and  of  preserving 
this  shadow  of  rank,  without  the  substance,  in  being  merely 
jbr  the  purpose  of  pay  after  it  has  been  utterly  abolished  for 
every  other  purpose?  The  language  relied  on  is  that  of  the 
proviso  of  the  act  of  1814  before  quoted.  The  argumetit  seems 
to  me  to  be  worse,  if  possible,  than  the  claim  which  it  is  adduced 
to  support.  This  proviso,  which  is  relied  on  as  making  a  dis- 
tinction in  favor  of  brevet  officers,  is,  upon  its  &ce,  an  enact- 
ment to  abridge,  not  to  enlarge  their  rights;  it  is  to  their  pre* 
judice,  not  to  their  advantage.  But  for  this  proviso,  their  bre- 
vets  would  have  placed  them  on  the  same  footing,  as  to  pay^ 
with  commissioned  officers  of  the  same  grade;  they  would  have 
been  entitled  to  the  pay  of  their  brevet  rank  (as  the  commis- 
saoned  officers  of  that  rank  were  entitled  to  it)  at  all  times 
and  in  all  situations.  It  was  expressly  with  the  view  of  nar* 
rowing  this  general  right,  which  their  brevets  would  have  con- 
ferred, that  this  proviso  was  made;  to  distinguish  them,  indeed, 
fix>m  commissioned  officers  of  the  same  rank — not  to  their  bene- 
Jit,  but  to  their  prejudice — by  limiting  their  right  to  brevet  pay 
to  the  particular  cases  enumerate  in  the  proviso. 

That  this  was  the  purpose  of  the  proviso,  is  manifest  from 
the  cast  of  its  language^  as  well  as  the  substance  of  its  enact- 


Digitized  by  CjOOQIC 


49»  HON.  WILLIAM  WIRT 

Office  of  Attorney  Geoeral. 

meats:  <<  Providdd,  thai  nothitig  herein  contained  shall  be  so 
construed  as  to  entitle  officers  so  brevetted  to  am/  additional  pay 
or  emoluments y  except ^^^  Sfc;  and  the  argument  is,  that  this 
proviso,  the  obvious  purpose  and  effect  of  which  b  merely  to 
narrow  the  contract  of  pay,  which  their  brevet  would  have 
otherwise  implied,  constitutes  in  itself  a  new,  distinct,  and 
substantive  contract,  far  more  durable  than  brevet  or  commis- 
sion, capable  of  surviving  the  principal  contract  of  which  it  is 
merely  a  qualification,  of  outliving  the  substratum  on  which  it 
is  founded,  and  of  defying  even  the  omnipotence  of  Congress 
in  the  modification  of  the  armies  of  the  United  States.  The 
commission  (the  higher  and  more  solemn  contract  of  pay)  may 
perish,  and  the  pay  may  perish  with  it.  The  brevet  may  also 
perish,  and  with  it  the  general  contract  which  it  implies;  but 
this  proviso,  whose  only  use  and  function  is  to  narrow  the  lat- 
ter contract,  and  which,  in  the  ordinary  course  of  things,  is 
functus  officio  when  the  principal  object  to  which  it  was  a  mere 
appendage  is  gone,  shall  still  live  and  ''flourish  in  immortal 
youth.*' 

This  is  an  argument,  my  inability  to  answer  which  is 
frankly  confessed—unless,  indeed,  to  have  stated  it  be  a  suffi- 
cient answer. 

I  have  the  honor  to  remain,  sir,  motiit  respectfully,  your  obe- 
dient servant, 

WM,  WIRT. 

To  the  Secretary  of  the  Navy. 


OFFICE  OF  ATTORNEY  GENERAL. 

The  acts  creating  the  office  and  defising  the  duties  of  the  Attorney  Qeneral, 
limit  his  official  opinions  to  questions  of  law  propounded  by  the  President  and 
heads  of  departments. 

In  our  government,  neither  the  Attorney  General  nor  any  other  officer  should 
be  permitted  to  stretch  his  authority  and  carry  the  influence  of  his  office  be- 
yond the  circle  which  the  law  of  the  land  has  drawn  around  him. 

Attorxey  General's  Office, 

September  14,  1821. 
Sir:  I  should  have  much  pleasure  in  answering  the  ques* 
tion  put  by  your  letter  of  the  5th,  if  I  could  do  so  without  vio- 
lating my  own  sense  of  propriety,  founded  on  the  act  of  Con- 
giess  which  prescribes  my  dutieis.    This  act  limits  me  to  ques- 
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tions  of  law  propounded  by  the  President  and  heads  of  depart* 
ments;  and  to  these  limits  I  have  made  it  a  rule  to  confine 
myself,  on  the  ground  that  in  a  government  purely  of  laws,  no 
officer  should  be  permitted  to  stretch  his  authority  and  carry 
the  influence  of  his  office  beyond  the  circle  which  the  positive 
law  of  the  land  has  drawn  around  him*  This  I  hope  you  will 
admit  is  republican  orthodoxy ;  and,  consequently,  that  I  shall 
stand  excused  for  declining  to  answer  your  inquiry.  I  will 
merely  add,  that  if  you  will  reflect  a  moment  on  the  population 
of  this  country,  you  must,  I  think,  be  convinced  that  even  if 
there  were  no  legal  impediment  in  the  way,  there  is  at  least  a 
physical  one,  since  the  Attorney  General  who  should  undertake 
to  answer  all  the  questions  of  law  growing  out  of  the  constitu- 
tion and  legislative  acts  of  the  United  States,  which  the  good 
people  of  all  our  States  and  Territories  may  and  must  continu- 
ally have  occasion  to  be  propounding  to  the  gentlemen  of  the 
profession,  would  himself  have  occasion  for  more  heads,  hands, 
and  eyes,  than  ordinarily  fall  to  the  share  of  any  one  individual, 
at  least  in  modern  times;  and  it  is  not  impossible  that  this  con* 
sideration  might  have  had  soiie  small  weight  in  settling  the 
limits  of  this  officer's  duties  as  they  now  stand.  However, 
they  are  settled,  as  I  have  stated;  and  though  it  is  always  pain- 
ful to  me  to  refuse  an  answer  to  a  question  so  respectfully  put, 
yet  I  must  trust  to  your  just  construction  to  excuse  the  refusal 
in  this  instance;  and  I  beg  you  to  believe  me,  nevertheless, 
Very  respectfully,  your  obedient  servant, 

WM.  WIRT. 
Samuel  Ingham,  Esq., 

Saybrook,  Oonneeticui. 


SECRETARY  OF  WAR. 
Where  a  Secretary  of  War,  in  time  of  war,  goes  fh>m  the  seat  of  government 
to  perform  a  service,  the  propriety  of  which  had  been  previously  discussed  by 
the  President  and  adopted  by  him  as  a  measure  that  would  be  useful  to  the 
public,  his  claim  for  payment  of  the  expenses  of  the  journey  is  well  founded. 
Opinion  of  26th  January,  18dl,  explained. 

Office  of  the  Attorney  General, 

October  16, 1821. 
Sir:  After  the  opinion  I  had  the  honor  to  express  to  you  in 
the  case  of  General  Armstrong  on  the  25th  January  last,  there 
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can  remaia  no  question  of-  law  in  the  case;  the  only  question 
which  can  remain  is  one  of  feet,  to  wit:  "Was  the  General's 
excursion  to  Canada  by  the  direction  or  order  of  the  Presi- 
dent?" I  do  not  mean  to  state  it  as  necessary  to  the  claim 
that  the  Presirlent  should  have  been  the  first  to  propose  it:  this 
would  have  been  futile.  It  is  immaterial  who  proposed  it;  if 
ike  Fresidenl  culopted  the  measure^  and  it  was  done  by  Ms  de^ 
sire  J I  should  consider  the  expression  of  such  desire  as  equiv« 
aient  to  a  written  order,  and  the  claim  as  well  founded.  I 
understand  General  Armstrong  to  state  that,  before  he  under- 
took this  journey,  the  measure  was  discussed  between  himself, 
Mr.  Gallatin,  and  the  President,  and  adopted  by  the  President 
as  a  measure  useful  to  the  public.  The  President,  therefore, 
as  I  understand  it,  did  not  merely  acquiesce  in 'the  measure  as 
one  gratifying  to  General  Armstrong,  excusing  his  absence 
from  the  departnoent,  and  accepting  the  offer  of  his  voluntary 
servicesy  but  adopted  it,  and  required  it,  as  a  measure,  "  if  twt 
necessary  J  at  least  useful^  ^  to  the  public  service.  Taking  this 
construction  of  the  statement  as  correct,  and  the  statement 
itself  as  founded  on  accurate  recx)llection,  (as  I  presume  yoa 
intend  I  shall,)  the  claim  is,  m  my  opinion,  well  founded. 
I  have  the  honor,  &c.,  &c.^ 

WM.  WIRT. 
To  the  Secrstary  op  Wab, 


CLAIM  OP  CHARLOTTE  THORNTON. 

M ra.  Charlotte  Thornton,  of  Xjondon,  formerly  of  Northumberiandi  widow  of 
Colonel  Presley  Thornton*  and  devisee  under  his  will  of  an  annuity  charged 
upon  his  estate  in  Northumberland  and  Culpeper,  which  estate,  subject  there- 
to, was  devised  to  the  testator's  two  sons  in  moieties,  is  entitled  to  certain 
arrears  of  such  annuity,  although  she  left  this  country  in  1775,  from  p(^itical 
hostility  to  the  principles  of  4he  American  Revolution,  the  estate  have  been  par* 
titioned  among  the  heirs  and  one  moiety  conveyed  to  another  person  or  per^ 
sons,  and  by  him  or  them  to  the  United  States,  and  even  though  it  may  have 
been  for  the  time  suspended  or  extinguished  by  the  confiscating  and  seques- 
trating laws  of  Virginia. 

Although  the  annuity  is  charged  on  the  profits  of  the  estate,  it  was  dearly  the 
testator's  intent  that  it  should  be  paid  in  any  event,  and  be  charged  on  the 
land;  and  as  tlie  deed  of  the  moiety  of  one  of  the  two  sons  to  the  person  from 
whom  the  United  States  derived  their  title  refen  to  the  will  creating  aacb  an- 
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noity,  the  latter  mu3t  be  (Considered  aa  taking  title  with  notice  tlwU  they  were 
chasged  therewith. 
As  to  interest  on  arrears,  it  not  appearing  that  Uie  claimant  had  any  known  agent 
in  this  country  to  demand  or  receive  payment  prior  to  the  time  of  the  filing  vf 
her  bill,  there  is  nothing  requiring  its  payment  for  time  antecedent;  yet)  upon 
the  filing  of  her  bill,  she  became  entitled  to  demand  ajs  well  interest  as  the  an* 
nuity  withheld,  until  the  period  of  her  death.  ISee  I  Pr.  Williams,  415;  3 
do,  13;  3  do,  1;  1  Atk.>  550;  Moore,  753;  5  Brown's  P.  C,  66;  Newman  ot. 
Johnston,  1  Yern.,  45;  Sadd  st.  Carter,  Pre.  in  Ch.  27;  Lumley  n.  May,  ib. 
37;  Trott  w.  Vernon,  ib.  436;  Harris  w.  Ingledew,  3  P.  Williams,  91,  Cox's 
ed.,  and  caaes  cited,  note  (1;)  Kidney  t?t.  Coussmaker,  1  Ves.  jr.,  440;  Wil- 
fiams  vs.  Chitty,  3  Ves.  jr.,  551;  Ctuintine  w.  Yard,  1  Eq.  Ca.  Ab.  74,  pi.  19; 
Litton  Hi.  Litton,  1  P.  Wms.,  541;  Batten  m.  Eamley,  3  P.  Wm».,  1«3;  Fer- 
rers M.  Ferrers,  Ca.  Temp.  Tal.  2;  Hobinson  vt.  Cumming,  3  Atk.,  411;  New- 
man ot,  Auling,  3  Atk.,  579;  Anon.,  2  Ves.,  661;  Drapers'  Co.  vs.  Dairies,  9 
Atk.  211;  Tarr  m.  Winterton,  1  Ves.  jr.,  451;  Anderson  w,  Dw^er,  1  Sch. 
and  Lef.  301;  Cmze  m.  Hunter,  9  Ves.  jr.,  157;  &nd  4  Bro.  Ch.  Ca.  316^  and 
in  the  eases  there  eited.] 

Office  of  thb  Attorney  Generai.; 

Oc^ofter  31,  1821. 

Sir:  In  compliance  with  your  note  of  last  evening,  I  proceed 

to  give  you  my  opinion  at  this  time,  on  the  separate  claim  of 

Mrs.  Charlotte  Thornton,  of  London,  on  the  Northumberland 

^  estate,  which  is  the  subject  of  the  agreement  between  yourself 

and  Messrs.  Stith  and  Lomaz  of  Virginia. 

Colonel  Presley  Thornton,  the  husband  of  this  lady,  by  his 
last  will  and  testament,  dated  29th  March,  1763,  and  recorded 
in  Northumberland  county  court  on  the  14th  May,  1770,  de- 
vises as  follows:  ^^  I  give  and  bequeath  all  my  estate,  both  real 
and  personal,  except  the  several  legacies  and  bequests  that  I 
shall  hereafter  make  in  this  my  will,  to  be  equally  divided  be* 
tween  my  two  sons,  Peter  Presley  and  Presley  Thornton.'* 
In  a  subsequent  part  of  the  will  he  has  this  bequest:  ^^  I  leave 
to  my  dearly  beloved  wife,  Charlotte  Thornton,  during  her 
widowhood,  the  use  of  my  dwelling-house  and  furniture,  and 
all  the  offices  and  their  furniture^  with  the  garden  thereunto 
adjoining;  my  chariot  and  four  horses,  and  her  choice  of  eight 
of  my  slaves.  And  my  will  is,  that  she,  my  said  Wife,  shall 
have  full  liberty  to  make  use  of  what  provisions  she  chooses 
from  my  estate  for  h^  own  table,  and  for  the  support  of  the 
said  eight  slaves  and  four  horses;  and  that  she  ahail  be  further 
oHotDed  one  hundred  of^  fifty  pounds  current  money,  fwrher 
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support^  out  of  the  profits  of  my  estate;  which  said  sum  of  one 
hundred  and  fifty  pounds  is  to  be  paid  to  her  annucMy^  during 
her  mdmohoody  and  the  whole  to  he  taken  in  lieu  of  her  cfoi^er." 

On  the  i6th  November,  1771,  a  written  agreement  was  en- 
tered into  between  Peter  Presley,  then  of  age,  and  John  Tayloe 
and  Francis  Thornton,  guardians  of  Presley,  whereby  it  was 
agreed  to  make  a  division  of  the  whole  estate,  real  and  per- 
sonal, between  the  two  sons;  and,  among  various  other  stipu* 
lations,  it  was  agreed  in  relation  to  the  annuity  of  Mrs.  Thorn- 
ton, that  the  part  of  the  estate  which  was  allotted  to  Presley 
should  pay  it  until  he  became  of  age;  after  which  it  was  to  be 
paid  in  equal  moieties  by  the  two  sons.  Annexed  to  this 
agreement  was  a  division  of  the  slaves  made  under  it;  and 
the  whole  was  recorded  in  Northumberland  county  court;  12th 
March,  1773. 

The  division  of  the  land  does  not  appear,  except  that  by  the 
agreement  of  the  I6th  November,  1771,  it  was  stipulated  that 
the  part  of  the  land  whereon  the  dwelling-house  and  offices 
stood  should  be  allotted  to  Presley.  This,  I  presume,  is  the 
Northumberland-house  tract;  besides  which,  Presley  received  in 
his  share  a  tract  of  laud  in  Culpeper  county,  containing,  by- 
estimation,  four  thousand  acres.  To  Peter  Presley  was  allotted 
a  tract  called  Bay  Quarter,  adjoining  the  Northumberladd- house 
tract,  and  another  tract  in  Culpeper  county,  containing,  by 
estimation,  three  thousand  seven  hundred  and  two  acres;  and 
other  lands  both  in  Northumberland  and  Culpeper.  The  divi- 
sion of  the  land  was,  I  presume,  in  writing,  and  has  been 
recorded.  I  have  nothing  before  me  to  show,  with  certainty, 
what  either  son  received. 

On  the  death  of  Peter  Presley  Thornton,  his  estate  passed 
wholly  to  Winifred,  his  sister  of  the  whole  blood,  who  inier- 
married  with  John  C.  Cocke j  and  on  20th  January,  1791, 
Presley  exchanged  with  Cocke  and  wife  his  Culpeper  lands  for 
their  Bay  Quarter  tract  before  mentioned. 

On  the  9th  July,  1792,  Cocke  and  wife  convey  all  their  real 
estate  to  Presley  Thornton,  in  trust,  among  other  things,  to 
secure  the  payment  of  their  moiety  ot  the  annuity  \o  Mrs. 
Thornton;  this  deed,  with  the  privy  examination  of  Mrs.  Cocke^ 
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sxe  duly  recorded  in  the  Northumberland  county  court  on  the 
clay  of  its  date. 

It  seems  never  to  have  been  doubted  by  the  guardians  of 
the  two  SOBS,  during  their  minority,  or  by  the  sons  themselves, 
or  their  representatives,  that  the  annuity  of  Mrs.  Thornton  con- 
stituted a  charge  on  the  whole  estate  left  by  the  testator.  In 
regard  to  the  estate  derived  by  Cocke  and  wife  from  Peter  Pres- 
ley in  1801,  when  they  were  portioning  their  daughters  out  of 
the  real  estate,  they  expressly  encumbered  each  part  of  the  land 
conveyed  for  this  purpose  with  its  proportion  of  the  annuity^ 
and  to  these  deeds  not  only  Cocke  and  wife,  but  also  Presley 
Thornton,  their  trustee,  are  parties;  and,  besides  this,  they  took 
separate  bonds  from  the  sons-in-law  as  further  security  for  the 
payment  of  their  proportions  of  the  annuity. 

In  the  bill  filed  by  Mrs.  Thornton,  in  the  court  of  chancery 
of  Virginia,  to  recover  the  arrears  of  this  annuity,  she  is  un- 
derstood to  admit  that  it  was  duly  paid,  on  the  part  of  both 
the  sons,  to  the  year  1784.  In  the  record  of  her  suit,  there 
is  evidence  of  the  payment  of  Peter  Presley's  part  to  her  attor- 
ney in  fact,  (Presley,)  in  the  year  1787;  and  the  representatives 
of  Peter  Presley,  in  their  answers  in  that  case,  assert  that  they 
will  be  able  to  prove  the  punctual  payment  of  his  moiety  of. 
of  it,  either  to  Presley  Thornton,  her  agent,  or  to  deputies  ap- 
pointed by  him,  so  late  down  as  1804,  when,  being  informed 
that  she  was  dead,  they  declined  paying  any  more. 

Whether  any  payments  were  made  of  Presley's  moiety  since 
the  year  1784,  does  not  appear.  Original  letters  from  Mrs. 
Thornton  to  Presley,  in  the  years  1797  and  1798,  have  been 
shown  me,  in  which  she  complains  of  the  non-payment,  states 
her  necessities,  and  presses  for  remittances. 

On  22d  March,  1797,  Presley  Thornton  and  wife,  for  the 
consideifation  of  sixteen  thousand  pounds,  sell  and  convey  to 
Sharp  Delany,  of  Philadelphia,  the  Northumberland-house 
tiiact,  with  the  adjoining  Bay  Quarter  tract.  On  the  death  of 
Sharp  Delany,  indebted  to  the  United  States,  his  heirs,  on  the 
10th  November,  1600,  convey  this  land  to  his  sureties  on  his 
collector's  bond,  in  trust,  and  with  a  power;  under  which,  on 
the  22d  June,  1809,  these  sureties  convey  to  the  United  States. 

In  1808  Mrs.  Thornton  filed  her  bill  to  recover  the  arrears 
32 
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of  her  anntiity;  and  there  being  no  part  of  the  estate  of  her 
husband  remaining  and  forthcomipg  to  meet  her  claim;  except 
the  lands;  she  seeks  to  charge  it  on  them. 

The  question  h.  Whether  they  are  liable  to  the  claim? 

1.  The  charge  is  on  the  profits  of  the  estate— that  is,  of  the 
whole  estate;  and;  by  the  direction  that  the  annuity  should  be 
paid  to  her  annually^  it  is  manifest  that  the  testator's  calcu- 
lation was  that  the  annuity  would  be  paid  out  of  the  yearly 
profits  of  the  estate.  Courts  of  equity^  however^  have  given 
to  this  word  *^ profits^ ^  a  larger  sense,  where  it  is  necessary  to 
give  effect  to  the  main  intention  of  the  testator;  thus,  portion9 
given  to  daughters,  and  directed  to  be  raised  out  of  the  rents 
and  profits  of  an  estate,  as  soon  as  conveniently  could  be^ 
the  devise  was  decreed  to  authorize  a  sale,  because  portions 
means  marruzge  portions;  and  the  daughters  being  marriage- 
able at  the  death  of  the  testator,  the  main  purpose  of  the  testator 
could  not  be  satisfied  but  by  a  sale.  I  am  aware  that  subse- 
quent decisions  have  narrowed  this  ground  very  much;  yet, 
taking  them  all  together,  I  consider  the  word  prt^ts  by  no 
means  of  so  imperious  a  character  as  to  forbid  a  sale,  if  it  be 
called  for  by  the  general  scope  and  character  of  the  will;  and 
the  main  object  of  the  testator  cannot  be  otherwise  answered. 

2.  With  respect  to  the  general  scope  and  character  of  the 
will:  in  the  first  clause,  the  devise  is  to  the  sons,  of  otf  the 
estate,  real  and  personal,  except  the  legacies  and  bequests  there- 
after  nuide.  The  exception  operates  on  the  whole  estate;  and 
I  consider  it  as  equivalent  to  saying,  '^  My  debts  and  legacies 
being  first  deducted,  I  devise  all  my  real  and  personal  estate  to 
J.  S.;''  and  to  the  whole  class  of  kindred  cases  in  which  a 
condition  of  paying  debts  and  legacies  has  been  annexed  to 
such  a  devise;  in  all  which  the  lands  have  been  held  chaiged; 
and  liable  to  sale  for  the  debts  and  legacies. 

3.  This  annuity  is  given  to  testator's  widow  for  her  suj^rt, 
in  lieu  of  dower,  which  is  a  charge  on  land.  It  was  clearly 
testator's  intent  that  it  should  be  paid  at  ail  events.  Suppose 
the  sons,  by  their  improvidence,  or  by  the  dissipation  of  the 
stock  and  negroes,  had  made  no  profits:  was  the  widow  to  lose 
her  means  of  subsistence?    This  case  has  in  effect  occuned, 
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since  there  is  now. nothing  x>n  which  the  annuity  can  fall,  save 
Ibe  lands. 

4.  As  the  deed  from  ThornUm  and  wife  to  Delany  refers  to 
the  wiH  of  Presley  Tkorn ton,  and  to  the  deed  of  partition  be- 
tween the  brothers;  and  as  both  these  instruments,  as  well  as 
the  deed  from  Cocke  ahd  wife,  for  Bay  (iuarter,  wei«  of  record, 
Delany  must  be  considered  as  a  purchaser,  with  notice  that 
these  latids  were  charged  with  one-half  of  the  annuity  of  Mrs. 
Thornton.  B«it  these  instruments  gave  him  no  notice  of  the 
existence  of  any  arrears  of  this  annuity;  and  as. they  were  suf- 
fered to  accumulate,  through  the  negligence  or  indulgence  of 
Mrs.  Thornton,  she  ought  not  to  be  permitted  to  charge  them 
on  Delany-,  who  (as  to  them  at  least)  will  be  regarded  in  equity 
as  an  innocent  purchaser  without  riotice.  He  ought  not,  there- 
fore, Co  be  charged  with  those  arrears;  but  the  estate  in  his 
hands,  aiul  in  those  of  his  representatives,  becomes  chargeable 
with  the  moiety  of  the  annuity  from  the  time  of  the  purchase 
.till  the  d^ath  of  Mrs.  Thornton:  for  I  understand  she  is  dead, 
though  I  am  not  informed  of  what  time  she  died. 

,&,  With  respect  to  the  United  States,  they  are  purchasers 
jmuknie  Ut€  as  to  Mrs.  Thornton,  and  can  in  no  view  occujqr 
other  or  higher  ground  than  Sharp  Delany. 

6.  With  vespect  to  interest  on  the  anears,  there  has  been 
considerable  discrepancy  among  the  decisions  of  courts  of  equity 
on  ibis  sulyect.  In  one  case,  )LiOrd  Hardwicke  said  that  there 
was  no  general  rale  as  to  the  allowance  of  interest  on  aiinui- 
ties,  though  it  had  generally  been  allowed  where  it  was  the 
^^wichw^s  iread.^^  At  other  times  it  has  been  held  that  the 
allowance  of  interest  was  discretionary,  and  dependent  on  the 
circumstaaees  of  the  case.  Modem  cases  seem  to  have  settled 
it  as  a  general  rule  that  it  is  not  to  be  allowed  at  all.  There 
is,  in  my  opinion,  nothing  in  Mrs.  Thornton's  case  to  call  for 
its  allowance  until  the  time  of  the  filing  of  her  bill;  for  until 
that  peiiod  it  does  not  appear  that  there  was  any  known  agent 
of  Mrs*  Thornton  here  to  demand  or  to  receive  payment,  or 
€ven  that  her  residence  or  her  being  in  life  was  known,  so  as 
to  dh«ct  Delany's  heirs  whither  to  remit'  the  annuity.  But, 
after  the  filing  of  her  bill,  I  should  think  it  against  the  i»inci^ 
files  dl  natural  justice  that  Delany 's  heirs  should  go  on  to  reap,* 
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and  to  appropriate  to  themselves  exclusively,  those  profits  on 
which  the  testator  had  charged  the  support  of  his  widow,  with- 
out that  participation  in  them  which  she  had  a  right  to  demand 
and  to  receive^  and  without  any  compensation  for  withholding 
it. 

The  measure,  therefore,  of  Mrs.  Thornton's  demand  against 
the  heirs  of  Sharp  Delany,  is,  in  my  opinion — 

1.  The  moiety  of  the  annuity,  to  be  calculated,  withont  in- 
terest, from  the  date  of  the  deed  from  Thornton  aad  wife  to 
Delany,  to  the  period  of  the  institution  of  her  suit,  (the  year 
1797,  inclusive^)  the  sale  having  been. made  in  the  spring  of 
that  year. 

2.  The  moiety  of  the  annuity,  with  interest,  after  the  insti- 
tution of  the  suit  till  the  period  of  her  death. 

I  think  that,  in  the  peculiar  situation  of  this  case,  a  court 
of  equity  would,  in  the  first  place,  direct  the  amount  decreed 
to  be  paid  by  those  of  the  parties  before  it,  who  had  received 
the  profits,  resorting  to  the  lands  as  the  ultimate  security  in 
case  of  the  personal  inability  of  those  parties. 

I  cannot  settle  the  amount  of  this  claim,  for  the  following 
reasons: 

1.  Because  I  know  not  whether  the  lands  soM  to  Delany 
are  all  that  Presley  Thornton  derived  from  his  fether:  if  they 
are,  they  alone  are  subject;  if  there  were  other  lands  so  derived 
by  him,  they  are  bound  to  contribitte.  I  do  not  consider  the 
question  as  affected  by  the  exchange  between  Presley  Thorn- 
ton and  Cocke  and  wife,  of  the  Culpeper  lands  for  the  Bay 
Quarter,  because  both  tracts  were  liable  to  the  annuity  in  the 
bands  of  the  first  proprietors.  This  exchange  was  merely  a 
modification  of  the  partition  between  the  brothers  in  1771;  and 
•  the  lands,  in  changing  hands,  have  merely  changed  the  moiety 
^of  the  annuity  for  which  they  were  before  responsible. 

S.  Because  I  do  not  know  whether  Presley  may  not  have 
paid  his  moiety  of  the  annuity  for  some  of  the  yiears  since  the 
sale  of  the  lands  to  Delany.  Some  letters  which  have  been 
exhibited  to  me  by  Mr.  Lomax,  show  that  he  was  afterwards 
pressed'  by  his  mother  on  this  subject,  that  she  expected  a  re- 
mittance from  him,  and  that  he  was  making  preparations  to  meet 
'  ti^^l  lexjpect^tioo.    If  h^  did  not  make  any  payments  since. 
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which  were  distiactly  applicable  to  the  after-(xccruing  unnmtyy 
and  not  to  ih^  previous  arrears ^  (for  which  I  consider  him  per- 
sonally and  alone  resrpon&ible  to  Mrs.  Thornton;)  «uch  pay- 
ments will  operate  as  a  credit  to  the  lands. 

3.  I  do  not  -know  when  Mrs.  T.  died — if,  indeed,  slie  be 
dead.  If  she  be  alive,  provision  should  be  made  to  secure  the 
future  payment  of  the  annuity.  If  the  chancellor  before  whom 
the  cause  stands  should  concur  in  my  opinion,  he  will  probably 
order  the  cause  to  stand  open,  with  leiave  to  her  to  resort  to  the 
court  for  annual  decrees,  if  necossary;  this  being  the  usual 
course  in  Virginia,  in  cases  of  this  description. 

Before  I  close  this  opinion,  I  will  briefly  notice  the  objec- 
tions to  the  claim,  and,  consequently,  to  this  opinion: 

.  Objection  1.  That  Mrs.  Thornton  left  this  country  in  1775, 
from  political  hostility  to  the  principles  of  our  Revolution,  and 
received  an  equivalent  from  her  King  for  her  losses  here. 

Answer.  The  equivalent  is  assumed;  and  if  it  existed^  does 
not  operate  as  a  credit  to  the  devisees  here.  Nor  does  it  affect 
the  question  of  right  between  these  parties;  it  was  ^*  res  if  iter 
<dio8  ada.^^  As  to  her  departure  in  1775,  she  was  only  one  of 
many  who  took  the  same  step;  and  if  her  claim  was  for  the 
time  suspended,  or  even  extinguished,  by  the  confiscating  and 
sequestrating  laws  of  Virginia,  it  was,  in  common  with  the  other 
British  debts,  revi^ired  by  the  treaty  of  1794. 

This  objection  s^ms  iiot  to  have  occurred  to  the  devisees 
themselves,  to  their  guardians,  or  to  the  court  of  Northumber- 
land county,  who,  prior  to  the  treaty,  (to  wit:  on  the  12th 
April,  i7S4,)  appointed  commissioners  to  settle  the  claim  of 
Mrs.  C.  Thorntott  on  the  estate  of  Peter  Presley.  These  com- 
missioneris  made  their  repon  on  the  lOch  May,  1784,  by  which 
they  ascertained  the  majority  of  Presley,  and,  consequendy, 
the  commencement  of  the  claim  on  Peter  Presley  fojr  his  moiety 
of  this  annuity  to  be  the  2d  March,  1781;  charged  him  with 
three  years  of  this  moiety,  up^to  the  2d  March,  1784,  which, 
with  the  hire  of  two  negro  women,  (belonging  to  the  number 
of  Mrs.  Thornton's  eight,)  amounted  to  .1^300,  which  they 
direct  to  be  paid  to  Fcancis  Thornton,  esq.,  the  attorney  in 
&ct  of  Mrs.  Thornton,  And  they  further  ^' award  that  the 
administrator  of  Peter  P|)esley"  (for  he  was  then  dead)  ^^  should 
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pay  to  the  said  Francis  Thornton,  (or  to  any  other  peTson  who 
should  be  properly  authorized  by  the  said  Charlotte,)  on  the 
2d  March,  1785,  JS7S;  and  annnally,  on  the  same  day,  during 
the  widowhood  of  the  said  Charlotte,  JtT5,  the  half  of  the  «n- 
nnity."  And  this  report  was  approved  and  recorded  by  the 
court  of  Northumberland  county  on  the  I2ih  May,  1784. 

Objection  2.  That  if  Mis.  Thornton  et^r  had  a  ctaim,  she 
forfeited  it  by  having  carried  out  of  the  State,  to  England,  one 
of  the  dower  negroes,  who  there  asserted  and  obtained  her 
freedom. 

Answer.  This  fact,  also,  is  assumed;  and  if  it  were  m  ppnof, 
such  an  act  produces  a  forfeiture  only  where  it  is  done  irith»ut 
the  consent  ef  the  remainder-men.  Here  their  consent  is  feiriy 
and  clearly  to  be  inferred  from  their  actions;  particBlariy  ffoiD 
their  continuing  to  pay  and  to  acknowledge  the  legality  of  the 
claim  long  after  the  period  of  this  supposed  forfeiture. 

Objection  3.  It  is  objected,  on  the  part  of  some  of  Dehmy's 
representatives,  that  that  part  of  the  real  estate  which  is  in  the 
hands  of  Peter  Presley's  heirs,  being  in  the  hands  of  veftin* 
teersj  ought  to  be  %DhoUy  charged  with  the  annnityif  to  the  ex- 
oneration of  Delany  and  his  heirs,  who  aire  puvchasefs  Ibi  a 
valuable  consideration, 

Ansfjoer.  They  are,  in  legal  contemplation,  purchasers  wkh 
noticcy  under  the  will  of  Presley  Thornton  the  elder,  that  one- 
half  the  annuity  only  was  chargeable  on  \hat  portioa  of  the 
estate  which  was  in  the  hands  of  the  helie  of  Petei  Presley^ 
and  the  other  half  on  that  which  was  in  the  hands  of  Presley; 
for  the  same  will  which  charges  this  annuity  on  the  whole 
estate,  divides  that  whole  estate  equally  between  the  two  sons. 
Having  bought  with  that  notice,  it  would  be  unjust  to  permit 
them  to  saddle  the  whole  annuity  on  Peter  Presley's  portion  of 
the  estate,  and  would  be  entirely  contrary  lo  the  cleaar  iute&tion 
of  the  testator. 

The  other  objections,  so  far  as  they  have  been  biought  to 
my  view,  seem  to  be  founded  on  a  mistake  of  facts;  such,  for 
example,  as  the  presumed  abandonment  from  the  non-claim  of 
Mrs.  T.  There  has  been  no  such  non-claim.  Her  letters  as 
l»te  as  1798  are  before  me^  in  which  she  presses  the  payment 
of  the  claim,  and  a  letter  from  Presley^  in  1799^  acknowledging 
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its  jastioe.  Presley^  it  is  alioged,  acted  as  her  attorney  in  fact^ 
m  coUectiqg  this  claim  from  the  heirs  of  Peter  Presley  as  late 
as  1804;  and  it  is  rendered  eztremdy  probable  by  the  deeds 
signed  by  him,  as  trustee  of  Cocke  and  wife,  to  their  daughters 
ftnd  spns-in  law,  in  1801,  in  which  this  claim  is  recognised  by 
Teference;  and  the  bonds  giveii  by  those  sons-in  law  to  him,  in 
^e  same  year  1801,  in  the  penalty  of  S2fi00  each,  conditioned 
for  the  payment  of  their  portion  of  the  annuity  durmg  the  li& 
of  Mrs.  T.,  /Uhat  being  a  pait  of  an  annuity  due  her  by  th^ 
tieirs  of  Presley  Thornton,  deceased.^' 

Thus  down  to  1801,  certaioly,  and  most  probably  down  to 
1,804,  the  validly  of  the  claim  was  contiauaHy  acknowledged 
and  ^cted  on  both  by  Presley  and  the  heirs  of  Peter  Presley; 
Wd  in  1808  Mrs.  T.  filed  her  bill  to  charge  the  land.  The 
land  was  only  the  ultimate  resort,  and  she  was  under  no  obit* 
Ration  to,  look  to  it  until  all  reasonable  hope  ffom  the  personal 
icesponsability  of  the  devisees  had  failed* 

Tbeve  is  nothing,  I  chink,  in  these  objections  drawn  from 
the  supposed  silence  and  non-claim  of  Mrs.  T.;  and  they  would 
probaUy  not  have  been  made,  if  the  facts  which  I  have  stated 
bad  been  known  to  the  respondents  who  have  advanced  them. 

I  have  the  honor  to  remain,  sir,  your  obedient  servant, 

WM.  WIRT. 

To  the  Secretfaat  of  the  TRBABuav. 


CONCfi&NISrO  THE  IMBORTAtlON  OF  SLAYSa 

The  act  of  1818,  prohibiting  the  importation  of  alavee  into  the  United  States,  waii 
not  intended  to  prohibit  the  return  of  alavee  who  should  leave  the  United 
States  as  senrants  of  their  owners  with  intent  to  return  after  a  short  «ojoum 
abroad. 

Attorney  Gensral's  Office, 

'N<nfember  B,  1821. 
Sir:  Mr.  Peiec  Faycdl,  who^  it  appears^  is  a  citizen  of  the 
United  States,  and  a  worthy  and  respectable  inha^bitant  of 
Charleston,  in  South  Carolina,  states  that  his  wife  and  children 
embarked  for  France  in  1820,  with  intent  to  return  in  1822, 
Caking  with  them,  as  a  ^rvant,  a  black  female  slave  belonginjj 
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to  him^  about  eight  years  of  age>  and  a  native  of  Charleston; 
that  it  is  his  wish  that  the  slave  should  be  permitted  to  return 
to  Charleston,  but  that  Mr.  Pringle,  the  collector  of  the  port, 
is  of  opinion  that  her  return  is  prohibited  by  the  first  section 
of  the  act  of  1818;  and  he  prays  that  yon  will  grant  permission 
ibr  her  return. 

I  am  of  opinion  that  the  case  is  not  within  the  meuiiDg  of 
the  law;  that  the  legislature  were  not  looking  to  the  case  of 
persons  going  abroad  on  a  visit,  or  to  sojourn  for  a  shoiC  time, 
and  taking  a  servant  with  them  from  the  United  States,  which 
they  were  desirous  of  bringing  back  with  them;  that  this  was 
not  at  all  the  mischief  which  Congress  had  in  view;  that  they 
meant  not  to  prohibit  the  return  of  a  body-servant  with  his 
master  or  mistress,  but  an  original  importcUion^  or  bringing  tn, 
to  increase  the  stock  of  slaves  in  the  United  States.  The  slave 
in  question  already  belonged  to  the  United  States,  and  had 
gon^  out  on  a  mere  temporary  attendance  on  her  mistress. 
The  collector  may,  therefore,  be  safely  directed  to  permit  her 
return,  without  endangering  the  violation  of  any  law  of  the 
United  States. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe* 
dient  servant, 

WM,  WIRT. 

To  the  PRBSIDENT  OF  THE  UnITED  StaTES* 


EXECUTIVE  PRACTICE  IN  CERTAIN  CASE». 

Where  it  is  claimed  by  a  foreign  minister  that  a  seizure  made  by  an  Americair 
Teasel  waa  a  violation  of  the  sovereignty  of  kis  govamment^.  and  he  satisfies 
the  President  of  the  (act,  the  latter  may,  where  there  is  a  suit  depending  for 
the  seizure,  cause  the  Attorney  General  to  file  a  suggestion  of  the  fact  in  the 
cause,  in  order  that  it  may  be  disclesed  to  the  court. 

Attorney  Genbrai^'s  Office, 

November  7,  IS^I. 
Sir:  If  the  President  of  the  United  States  is  satisfied  that 
the  seizure  of  "JLa  Jeune  Eugenie*^  by  the  United  States 
schooner  Alligator,  Lieut.  Stockton  conimandor,  was  a  viola- 
tion of  the  sovereignty  of  the  King  of  Prance,  and  that  she 
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ought  to  be  restored  on  the  demand  of  the  French  minister,  I' 
can  perceive  no  impropriety  in  adopting  the  course  which  was 
pursued  in  the  case  of  the  Exchange,  and  approved  by  the 
Supreme  Court  (7th  Cranch,  116);  that  is,  to  disclose  this  feet 
to  the  court  before  which  the  case  is  depending,  by  a  sugges- 
tion,  to  be  filed  by  the  attorney  for  the  United  States.  It  was 
the  course  which  was  pursued  by  President  Washington  in 
1796,  with  regard  to  the  ^'  (JasaiidSf^^  an  aimed'vessel  bearing 
the  commission  of  the  French  republic  (2^  Dallas,  365.)  In 
delivering  the  opinion  of  the  district  court  in  the  case  of  the 
Exchange,  Judge  Peters  (one  of  the  most  experienced  of  our 
judges)  states  that  the  suggestion  in  that  case  ^'  was  substan^ 
tially  agreeable  to  the  form  usually  practised  itpon  when  the 
executive  department  of  our  government  thinks  it  incumbent 
on  it  to  give  information,  through  the  law-officer  of  the  district, 
to  the  court,  of  any  matter  subject  to  the  judiciary  cognizance, 
which  came  to  the  knowledge  of  the  Executive  in  the  course 
of  its  communications  with  foreign  powers  or  their  agents." 
Judge  Washington,  reviewing  in  the  circuit  court  the  opinion 
of  Judge  Peters,  in  the  case  of  the  Exchange,  says,  as  to  the 
suggestion:  <'I  do  not  feel  disposed  to  disturb  this  practice, 
being  of  opinion  that  the  department  of  our  government  charged 
with  the  care  of  our  foreign  relations  shall  be  admitted,  in 
some  way  or  other>  to  give  such  infermation  upon  subjects 
which  concern  the  peace  of  the  nation,  or  which  the  Executive 
deems  essential  for  the  public  good  to  communicate  in  this 
way."  And  Chief  Justice  Marshall,  in  delivering  the  opinion 
of  the  Supreme  Court  in  the  case,  says:  "  There  seems  to  be 
a  necessity  for  admitting  that  the  fact  might  be  disclosed  to  the 
court  by  the  suggestion  of  the  attorney  for  the  United  States." 
I  cannot  conceive  any  step  more  mild  and  inoflfensiVe  in  its 
character,  which  the  Executive,  in  discharging  its  constitu- 
tional trust  tow^dti  foreign  nations,  could  adopt,  than  that  pro- 
posed. There  is  nothing  mandatory  in  its  character,  it  is, 
therefore,  no  interference  with  judicial  authority  and  independ- 
ence; it  is,  in  truth,  as  it  is  called,  a  suggestion  merely  of  the 
true  character  of  the  case,  as  it  has  been  presented  by  the  min- 
ister of  a  foreign  sovereign;  of  the  official  demand  of  the  vessel 
by  that  minister  in  the  name  of  his  sovereign,  as  not  amenable 
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to  our  tribunals;  and  ihe.eizpression  of  th»  Executivo  opinion, 
that  the  demand  is  supported  by  the  law  of  nations.  Coufts 
do  not  receive  it  as  an  order,  but  as  a  mere  suggestion.  They 
do  not  treat  it  as  an  order;  they  treat  it  as  a  plea  to  the  juris* 
diction  of  the  court;  discussing  its  merits,  and  disposing  of  it 
according  to  their  own  judgment,  with  the  same  freedom  with 
which  they  would  dispose  of  a  plea. 

The  federal  courts  ase  not  more  completely  vested  with  the 
judicial  power  of  the  nation,  than  the  Executive  is  with  that 
portion  of  the  national  power  which  relates  to  foreign  nations; 
and  when  one  of  our  citizens  (in  that  freedom  of  aciion  whieh 
belongs  to  them  all)  has  carried  befi>re  our  tribunals  a  6ubject> 
in  which,  according  to  the  opinion  of  the  Executive,  they  can* 
not  proceed  without  violating  the  rights  of  foreign  nations,  and 
endangering  thereby  the  peace  of  our  own,  it  appears  to  me 
that  it  would  be  a  palpable  dereliction  of  duty  on  the  part  of 
the  Executive  to  withhold  the  communication  of  this  opinion 
from  the  court;  nor  can  I  imagine^a  more  unexceptionable  iorm 
in  which  it  can  be  made,  than  the  proposed  £>nn  of  an  ojBicial 
suggestion/  through  the  attorney  for  the  United  States. 

I  have  the  honor  to  remain,  sir,  meet  respectfully,  youx  obedi- 
wt  servant, 

WM.  WIRT. 

To  the  Secrktary  of  State. 


RIGHTS  OF  FREB  VIROINIA  K£GROBS.       . 

Free  negroes  in  Virginia  are  not  citizens  of  the  United  States  in  the  sense  in 
which  the  term  <* citizens"  is  used  in  the  acts  regulating  foreign  and  the  coast- 
ing trade,  so  as  to  be  qualified  to  eommand  vessels. 

Office  of  the  Attorney  General, 

November!,  1821. 
Sir:  The  question  propounded  for  my  opinion  on  the  letter 
of  the  collector  at  Norfolk  is,  <^  Whether  free  persons  of  color 
ere,  in  Virginia,  citizens  of  the  United  States,  within  the  inXent 
and  n^eaning  of  the  acts  regulating  foreign  and  coastin|;  trade, 
so  as  to  be  qualified  to  command  vessels?" 
I  presume  that  the  description,  <^  citizen  of  the  Umted  States," 
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used  in  the  cotifitkution^  has  the  same  meaning  that  it  has  in 
die  several  acts  of  Congress  passed  under  tbe.autfiority  of  the 
constitution;  otherwise  there  will  arise  a  vagueness  and  uncer- 
tainty in  our  laws^  which  will  make  their  execution,  if  not  im- 
practicable, at  least  extremely  diflScult  and  dangerous.  Looking 
to  the  oottStittttion  as  the  standard  of  meaning,  it  seems  very 
manifest  that  no  person  is  included  in  the  description  of  citizen 
of  the  United  States  who  has  not  the  full  rights  of  a  citizen  in 
the  State  of  his  residence.  Among  other  proofs  of  this,  it  will 
be  sufficient  to  advert  to  the  constitutional  pm vision,  that ''  the 
citizens  of  each  State  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  the  several  States.''  Now,  if  a  per* 
son  born  and  residing  in  Virginia^  but  possessing  none  of  the 
high  characteristic  privileges  of  a  citizen  of  the  State,  is  never- 
theless a  citizen  of  Virginia  in  the  sense  of  the  constitution^ 
then,  on  hi»  removal  into  another  State,  be  acquires  aH  the 
immunities  and  privileges  of  a  citizen  of  that  other  State,  al- 
though he  possessed  none  of  them  in  the  State  of  his  nativity: 
a  consequence  which  certainly  could  not  have  been  in  the  con« 
temptation  of  the  convention.  Again:  the  only  qualification 
lequired  by  the  constitution  to  render  a  person  eligible  as  Presi 
dent,  senator,  or  representative  of  the  United  States,  is,  that  he 
shall  be  a  ^^  citizen  of  the  United  States''  of  a  given  age  and 
leaidence.  Free  negroes  and  mulattoes  can  satisfy  the  requisi- 
tions of  age  and  residence  as  well  as  the  white  man;  and  if 
nativity, residence,  and  allegiance  combined,  (without  the  rights 
and  privileges  of  a  white  mam,)  are  sufficient  to  make  him  a 
<<  citizen  of  the  United  States"  in  the  sense  of  the  constitution, 
then  free  negroes  and  mulattoes  are  eligible  to  those  high  offices^ 
and  may  command  the  purse  and  sword  of  the  nation. 

For  these  and  other  reasons,  which  might  easily  be  multi- 
plied, I  am  of  the  opinion  that  the  constitution,  by  the  descrip* 
tion  of  '^citizens  of  the  United  States,"  intended  those  only 
who  enjoyed  the  full  and  equal  privileges  of  white  citizens  in 
the  State  of  their  residence.  If  this  be  oonect,  and  if  I  ant 
right  also  in  the  other  position — that  we  must  affix  the  same 
sense  to  this  description  when  found  in  an  act  of  Congress,  as 
it  manifestiy  has  in  the  constitution-^then  free  people  of  color 
in  Yirginia  are  not  citizens  of  the  United  States  in  the  sense 
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of  our  shipping  laws,  or  any  other  laws,  passed  under  the  au- 
thority of  the  federal  constitution ;  for  such  people  have  very  few 
of  the  privileges  of  the  citizens  of  Virginia. 

1,  They  can  vote  at  no  election,  although  they  may  be  firee- 
holders. 

2  They  are  incapable  of  any  office  of  trust  or  profit,  civil  or 
military. 

3.  They  are  not  competent  witnesses  against  a  white  man  in- 
any  case,  civil  or  criminal. 

4.  They  are  not  enrolled  in  the  militia,  are  incapable  of  bear- 
ing arms,  and  are  forbidden  even  to  have  in  their  possession 
military  weapons,  under  the  penalties  of  forfeiture  and  whipping. 

6.  They  are  subject  to  severe  corporal  punishment  for  raising 
their  hand  against  a  white  man,  except  in  defence  against  a 
wanton  assault. 

6.  They  are  incapable  of  contracting  marriage  with  a  white 
woman,  and  the  attempt  is  severely  punished. 

These  are  some  only  of  tho  incapacities  which  distinguished 
them  from  the  white  citizens  of  Virginia;  but  they  are,  I  think, 
amply  sufficient  to  show  that  such  persons  could  not  have  been 
intended  to  be  embraced  by  the  description  "  citizens  of  the 
United  States,"  in  the  sense  of  the  constitution  and  acts  of 
Congress. 

The  allegiance  which  the  free  man  of  color  owes  to  the  State 
of  Virginia,  is  no  evidence  of  citizenship;  for  he  owes  it  not  in 
consequence  of  any  oath  of  allegiance.  He  is  not  required  or 
permitted  to  take  any  such  oath ;  the  allegiance  which  he  owes 
is  that  which  a  sojourning  stranger  owes— the  mere  conse- 
quence and  return  for  the  protection  which  he  receives  from 
the  laws. 

Besides  the  general  reasons  which  I  have  advanced  for  the 
exclusion  of  free  negroes  and  mulattoes  in  Virginia  from  the 
description  of  "citizens  of  the  United  States,"  under  the  con- 
stitution and  laws  of  the  Union,  there  are  special  reasons  in 
support  of  that  exclusion  with  regard  to  the  command  of  vessels. 
Under  our  laws,  such  persons  are  not  competent  witnesses  to 
affect,  by  their  oaths,  the  life  or  property  of  a  white  man;  yet 
if,  by  the  constitution  and  laws  of  the  United  States,  they  are 
citizens  competent  to  the  command  of  vessels,  they  become 
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dothed  with  all  the  duties,  powers^  and  aulboricy  of  masters 
of  vessels;  and,  among  them,  with  the  competency  of  affecting 
by  their  oaths,  protests,  &c.,  the  property  of  white  men,  in- 
surers; owners,  freighters,  and  of  the  government  itself;  of 
which  various  instances  under  our  laws,  as  well  as  under  the 
maritime  law  generally,  will  immediately  occur  to  you.  Now, 
it  could  nev^r  have  been  the  intention  of  Congress,  in  requiring 
that  the  master  of  a  vessel  should  be  a  citizen  of  the  United 
States  j  to  create  a  citizen  by  the  assumption  of  that  employment, 
and  clothe  the  man  with,  rights  and  privileges  of  citizenship, 
which  he  did  not  previously  possess.  The  act  looked  only  to 
those  who  were  previously  citizens,  and  to  whom  alone  it  con- 
fines the  right  of  entering  on  the  employment 

In  addition  to  these  considerations,  I  may  observe,  with  the 
collector,  that  Congress  itself  has  recognised  the  distinction  be- 
tween citizens  of  the  United  States  and  persons  of  color,  natives 
of  the  United  States,  in  several  instances;  e,  g^.,  the  Ist  section 
of  the  act  of  3d  March,  1SI3,  <'  for  the  regulation  of  seamen 
on  board  the  public  and  private  vessels  of  the  United  States;" 
and  the  3d,  5th,  6th,  and  7th  sections  of  the  act  of  March  1, 
1817,  "concerning  the  navigation  of  the  United  States/' 

Upon  the  whole,  I  am  of  the  opinion  that  fiee  persons  of 
color  in  Virginia  are  not  citizens  of  the  United  States,  within 
the  intent  and  meaning  of  the  acts  regulating  foreign  and  coast- 
ing trade,  so  as  to  be  qualified  to  command  vessels. 

I  have  the.honor  to  remain,  sir,  very  respectfully,  your  obedi- 
ent servant, 

WM.  WIRT. 

To  the  Secretary  op  the  Treaaurt. 


FOREIGN  REClinsmONS-^AW  OF  NATIONS. 

Od  th£  requiiiition  of  the  BriUah  mioiater,  a  British  reesel  and  cai^go  which  the 
maater  had  wantonly  and  feloniously  taken  into  an  American  port  in  violation 
of  our  revenue  laws,  and  there  seized  by  the  ofEcers  of  the  port  for  such  viola- 
tion, should  be  restored  to  an  innocent  owner.  The  forfeitures  and  penalties 
prescribed  by  our  la'^s  have  never  been  inffieted  on  owners  of  vessels  which 
hlive  been  brought  within  our  power  by  others'  crime. 
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Whether  Beiush  subjecta  who  have  conunitted  aach  an  offence  should  be  detiv- 
ered  up  to  the  ofllceni  of  their  own  goyernment,  to  be  dealt  with  according 
to  itfi  laws,  as  a  question  of  international  law,  is  rery  doubtful — such  a  case 
not  haviiif  been  provided  for  by  any  statute  or  existing  treaty. 

If  there  be  citizens  of  the  United  States  accessory  to  the  offence  complained  of, 
the  district  attorney,  for  the  district  where  the  offence  was  commitied,  should 
be  instructed  to  inquire  Into  the  facts,  to  see  if  any  law  of  tlie  United  Stat^i 
has  been  violated. 

Ofptcb  of  the  Attorney  General, 

November  20ylSSil. 

Sir:  The  letter  of  his  Britannic  Majesty's  minister  of  the 
I3th  ultimo  presents  the  following  case:  Daniel  Sullivan,  a 
British  subject,  master  of  a  British  schooner  called  the  Maria, 
has  run  away  with  that  schooner,  and  her  cargo  of  fish  and  oil, 
and  carried  them  into  Mount  Desart,  in  the  State  of  Maine. 
The  vessel  and  cargo  have  been  seized  by  our  officers  at  that 
port,  for  having  entered  in  violation  of  our  laws.  Sullivan  and 
six  of  his  accomplices  are  still  within  our  jurisdiction ;  and  it  is 
added,  that  two  citizens  of  the  United  Slates,  (to  wit:  Man«> 
Chester,  master  of  a  schooner  belonging  to  Mount  Desart,  and 
John  Savage,  a  pilot,)  are  strongly  suspected  of  having  been 
accomplices  in  the  execution,  and  perhaps  instigators,  of  this 
felonious  conspiracy. 

On  this  case  the  minister  of  his  Britannic  Majesty  requires — 

1st.  That  the  vessel  and  cargo  shall  be  restored  to  their 
owner,  Mr.  Vallance,  of  St.  John's,  Newfoundland. 

2d.  That  the  British  subjects  who  have  committed  this 
offence  shall  be  delivered  up  to  the  officers  of  their  own  gov* 
ernment,  to  be  dealt  with  according  to  the  laws  of  their  nation. 

3d.  That  the  cijizens  of  the  United  States  charged  with 
being  accessory  to  the  offence^  shall  be  tried  and  punished  by 
our  laws. 

On  these  requisitions  you  request  my  opinion^  which  I  pro- 
ceed to  give. 

First.  The  first  ought,  I  think,  to  be  granted.  The  for* 
feitures  and  penalties  prescribed  by  our  laws  have  never  been 
inflicted  on  an  innocent  owner,  whose  property  has  been  brought 
within  our  power  by  the  crimes  of  others.  The  owner  himself 
has  in  this  case  asked  permission  to  sell  the  cargo,  which  is  of 
a  perishable  nature^  in  our  ports;  and  as  it  is  within  the  legal 
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competeDcy  of  the  'Executive  to  grant  this  request,  I  anl  respect- 
fully of  opinion  th^t,  under  the  circumstances  of  this  case,  it 
18  due  to  courtesy  and  humanity  to  grant  it  also. 

Second,  I  wish  that  the  course  were  as  direct  and  clear  with 
regard  to  the  second  requisition,  and  that  I  could  also  advise 
an  affirmative  answer  as  to  that.  There  is  certainly  nothing 
in  the  particular  case  of  these  offenders  against  the  laws  of  Great 
Britain  to  give  them  any  claim  on  our  sympathy  or  hospitality. 
But,  in  answering  the  requiiition,  it  is  proper  to  look  beyond 
the  particular  case,  to  the  principles  on  which  it  rests,  test  we 
incautiously  furnish  a  precedent  which  may  embarrass  us  on 
future  occasions;  or,  in  our  zed  to  do  right  to  a  friendly  nation, 
assume  a  power  which  may  not  belong  to  us. 

This  requisition  is  understood  as  being  made  on  the  author- 
ity of  the  law  of  nations.  Do  the  law  and  usage  of  nations 
support  it?  I  add  the  mage,  because  we  know  that  there  is  a 
wide  difference  between  this  law  as  laid  down  by  the  received 
authors,  who  have  treated  of  it,  and  the  same  law  as  it  is  to 
be  read  in  the  practice  of  nations.  To  become  sensible  of  this, 
we  have  only  to  compare  our  own  experience  ever  since  the 
adoption  of  the  constitution,  with  what  has  been  delivered  to 
us  by  those  writers  in  relation  to  the  rights  of  neutrals  during 
a  war  between  foreign  powers.  Now,  as  equality  is  the  basis 
of  the  law  of  nations,  it  must  be  equally  obli^tory  on  all  na- 
tions: but  this  equality  is  destroyed,  if  x)ther  nations,  which 
respect  this  law  only  in  theory,  may  rightfully  call  upon  us  to 
respect  it  in  practice;  or  if,  respecting  it  in  their  own  practice 
only  so  far  as  their  interest  and  convenience  may  dictate,  and 
violating  it  at  pleasure,  whenever  their  interest  and  convenience 
may  require  it,  they  may  nevertheless  exact  from  other  nations 
a  full  compliance  in  practice  in  every  particular.  According 
to  the  pute  spirit  of  the  law  of  nations,  no  nation  gives  herself 
a  claim  to  call  upon  other  nations  for  a  strict  observance  of  this 
law,  who  does  liot  observe  it  strictly  on  her  own  part,  not  only 
in  the  particular  class  o{  cases  in  which  she  makes  the  call,  but 
throughout  the  whole  system  of  that  law;  (of  that  law  pre- 
sents an  entire  system  of  the  relative  rights  and  duties  of  na- 
tions, founded  throughout  on  the  purest  morality  and  the  most 
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expanded  philanthropy,  and  every  part  of  it  is  equally  obliga- 
tory on  all  nations.    Those  nations  only  who  respect  it  in  the 
practice  throughout,  have  the  right  to  call  for  a  compliance  with 
it  in  any  particular  from  other  nations;  or  if  a  nation  may  take 
it  upon  herself  habitually  to  dispense  with  the  observance  of 
any  considerable  branch  of  this  law,  or  (which  is  the  same  in 
effect)  to  modify^  enlarge,  restrain,  and  alter  it  at  pleasure,  to 
suit  her  interest  or  convenience,  without  the  consent  and  against 
the  interest  of  other  nations,  and  may  at  the  same  time  call 
upon  other  nations  for  a  strict  observance  of  this  law,  ia  other 
respects  in  which  it  may  suit  her  interest  and  convenience  to 
reciprocate  this  observance,  that  equality,  which  is  the  basis 
of  this  law,  is  gone,  and  it  becomes  the  peculiar  law  of  the 
nation  which  possesses  this  self-dispensing  power;  or,  in  other 
words,  the  law  of  the  strongest,  and  is  no  longer  what  it  pro- 
fesses  to  be — the  law  of  reason  and  right  among  equal  nations. 
Again;  if,  instead  of  one  nation,  several  nations  concur  either 
in  the  entire  non-observance,  or  in  the  modified  observance,  of 
any  precept  of  the  law  of  nations,  treating  practically,  as  a 
matter  of  discretion,  what  the  writers  on  that  law  have  treated 
as  a  matter  of  perfect  obligation,  it  would  be  idle  in  us  to  take 
the  measure  of  onr  conduct  from  the  precepts  of  those  writers 
only,  in  entire  disregard  of  the  practice  of  other  nations.    We 
know  that  the  law  of  nations,  its  it  has  been  presented  by  Gro- 
tius  and  the  writers  who  have  succeeded  him,  beautiful  as  it 
is  in  theory,  has  in  many  instances  been  found  too  perfect  to 
be  introduced  into  practice;  and  that  in  many  and  important 
particulars  it  has  been  made  to  yield  and  give  way  to  other  rules 
of  action,  dictated  by  the  selfishness,  the  necessities,  the  pride, 
and  the  ambition  of  nations.    Hence,  when  we  are  required  to 
give  effect  to  any  precept  of  those  writers,  it  becomes  our  right 
and  our  duty  to  look  to  the  usage  of  nations,  as  furnishing  the 
practical  commentary  on  the  precept,  beyond  which  we  can* 
not  justly  be  required  to  go:  since  to  require  us  to  go  further, 
would  be  again  to  destroy  that  equality  among  nations,  which 
is  the  foundation  of  this  law.     Without  stopping  to  inquire 
whether,  according  to  these  principles.  Great  Britain  has  given 
herself  a  claim  on  other  nations  for  the  strict  observance  of  this 
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law5  and  admitting,  arffftmetUi  gratid,  the  affirmatiye  of  the 
proposition  to  be  true,  let  us  proceed  to  examine  whether  this 
requisition  be  supported  by  the  law  and  usage  of  nations. 

Grotius  (lib.  2,  cap.  21,  De  Poenarum  Communicatione) 
takes  up  in  the  3d  section  the  question  of  giving  refuge  against 
punishment;  and,  after  stating  the  authority  of  each  govern- 
ment to  punisk  offences  against  itself,  he  adds,  that  this  author- 
ity is  not  exclusive  in  regard  to  crimes  against  mankind  at 
large,  much  less  as  to  those  which  have  been  committed  against 
another  State,  and  which  the  injured  State  has  a  right  to  pun- 
ish; and  this  right,  says  he,  the  State  in  which  the  guilty 
person  lives  ought  not  to  obstruct:  "  Cum  vere,  non  soleant 
civitates  permittere  ut  civitas  altera  armata  intra  fines  sues 
poBii®  expetendae  nomine  veniat,  neque  id  expediat,  sequitur 
ut  civitas  apud  quam  degit  qui  culpae  est  compertus,  alterum 
facere  debeat,  aut  ut  ipsa  interpellata  pro  merito  puniat  nocon- 
tem,  aut  ut  eum  permittat  arbiirio  interpellantis."  Here  it  is 
only  necessary  to  remark,  at  present,  that  the  person  who  is 
demanded  shall  have  been  culpce  compertus,  which  Barbeyrac 
translates  "  attaint  et  con  vain  fu,"  and  the  English  translator 
^'the  convicted  offender;"  and  Grotius's  note  on  the  passage 
supports  both  translations.  So  much  for  the  precept;  now  for 
the  usage  under  it,  as  given  us  by  the  same  author:  "  Coeterum 
jus  hoc  quod  diximus  deposcendi  ad  poBnas  eos  qui  extra  terri- 
torium  profiigerunt,  hoc,  et  proxime  actis  secutis,  et  in  plerisque 
EuropaB  partibus,  circa  ea  demum  crimina  usurpatur  quae  sta- 
tum  publicum  tangunt,  aut  quae  eximiam  habent  facinoris 
atrocitatem;  minora  mutua  dissimulatione  transmitti  invaluit, 
nisi  foederis  legibus  propius  quid  dam  con  venerit."  The  usage, 
then,  of  demanding  fugitives  from  a  foreign  government,  is 
confined,  according  to  this  author,  to  crimes  which  affect  the 
government,  and  such  as  are  of  extreme  atrocity:  offences  of 
a  nature  inferior  to  those,  are  not,  according  to  that  usage,  made 
the  foundation  of  a  demand,  unless  they  have  been  provided  for 
by  treaty.  This  is  rather  vague;  and  it  is  not  helped  by  Gro- 
tius's note  upon  the  passage,  in  which  he  illustrates  the  prac- 
tice of  nations,  to  provide  for  lesser  offences  by  treaty,  by 
reference  to  a  treaty  formerly  subsisting  between  England  and 
France,  by  which  the  parties  mutually  obliged  themselves  to 
33 
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detiver  up  rebels  and  fugitives;  fiom  which  it  might  be  inferred 
that  rebellion  itself  was  a  crime  of  inferior  enormity  to  those 
which  the  author  had  in  view  as  forming  the  ttsuat  ground 
of  demand  by  natvon  on  nation  under  the  general  taw,  since 
he  refers  to  this  crime  as  one  of  those  minora  erimina,  which 
had  beep  provided  for  by  treaty. 

In  turning  to  Vattel  for  a  more  precise  description  of  the 
offences  as  to  which  nations  consider  themselves  authorized  to 
make  this  demand,  I  find  one  passage  only  which  seems  to  me 
to  bear  on  the  subject.  It  is  in  1st  book,  19th  chap.  ^  in  which, 
after  having  treated  of  the  rights  of  an  exife  in  the  land  to 
which  he  flies  for  refuge,  and  having  declared  that  it  does  not 
belong  to  the  government  which  receives  him  to  puni^  him 
for  a  crime  committed  in  another  country,  becaose  nature  does 
not  give  to  men  or  to  nations  the  right  to  punish  except  for  the 
purpose  of  defence  and  safety,  whence  it  follows  that  we  can 
punish  only  those  by  whom  we  have  been  injured,  he  adds: 
<<  Mais  cette  raison  meme  fait  voir,  que  si  la  justice  de  chaque 
6tat  doit,  en  general,  se  bourner  a  punir  les  crimes  commis  dans 
son  territoire,  11  faut  excepter  de  la  regie  ces  scelerats  qui,  par 
la  qualitA  et  la  frequence  habituelle  de  leurs  crimes,  violent 
toute  surete  publique,  et  se  declarent  les  ennemis  du  genre  hu- 
main.  Les  empoisonueurs,  les  assassins,  les  incendiaires  de 
profession,  pen  vent  ^tre  exterminAs  partout  ou  on  les  saisit;  car 
ils  attaquent  et  outragent  toutes  les  nations,  en  foulant  auz 
pieds  les  fondemens  de  leur  e&rete  commune.  C'est  ainsi  que 
les  pirates  sont  envoyes  a  la  potence  par  les  premieres  entre  les 
mains  de  qui  ils  tombent.  Si  le  souverain  du  pays  ou  les  crimes 
de  cette  nature  out  et£  commis,  en  reclame  les  auteurs,pour  en 
&ire  la  punition,  on  doit  les  lui  rendre,  comme  a  celui  qui  est 
principalement  interessi  a  les  punir  exemplairement.  Et  comme 
il  est  convenable  de  convaincre  les  coupahles,  et  de  leur  faire 
leurs  proces  dans  toutes  les  formes,  c'est  un  second  raison 
pourquoi  livre  ordinairement  les  mal&iteurs  de  cet  ordre  aux 
elats  qui  ont  eie  le  theatre  de  leurs  crimes. '^  This  is  the  whole 
passage  from  Vattel,  and  I  can  find  nothing  further  in  his  work 
which  touches  this  subject  of  the  delivery  of  foreigners  who 
come  among  us;  for  aU  that  he  says  in  his  6th  chapter  of  his 
2d  book  has  relation  to  a  nation  and  its  own  citizens,  who^ 
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having  committed  crimes  in  foreign  parts,  return  home  for 
refuge.  The  subject  of  this  chapter  is,  avowedly,  "  De  la  part 
que  ta  nation  peut  avoir  aux  actions  de  ses  citoyens;"  and  the 
subject  of  The  T6ih  section,  which  might  for  a  moment^mislead 
tte  reader  by  its  generality,  is  *•  Devoir  du  souverain  de  Pag- 
^essieur?^  To  render  this  meaning  still  more  clear,  he  com- 
mences the  last  section  of  that  chapter  thus:  "  Enfin,  il  est  un 
«utre  cas  ou  la  nation  est  coupable  en  generals  attentats  de  ses 
membres,'^  &c.  If,  then,  as  I  believe  the  fact  to  be,  the  passage 
which  I  have  quoted  at  large  be  the  only  one  in  which  Vattel 
has  instructed  us  as  to  the  cases  in  which  a  nation  ought  to  de* 
liver  «p  a  foreign  offender  who  has  taken  refuge  within  it;  and 
if  we  are  at  liberty  to  consider  this  author  as  the  expositor  of 
Grotius^s  meaning  in  the  uae  of  those  vague  terms  '^  crimina 
quae  eximiara  habent  facinoris  atrocitatem;"  the  case  which 
-we  have  under  consideration  is  not  of  this  description:  for  Sul- 
livan's ofience  is  so  far  from  being  of  that  aggravated  character 
which  Yattei  describes,  that  it  is  not  even  of  that  kind  which 
lawyers  call  ^^  nmlumin  se;^^  it  is  "  malum prohMtum  *'  only— 
the  breach  of  a  British  stamte.  I  think  it  is  fairly  to  be  col« 
lected  from  the  train  of  Vattel's  reasoning,  in  the  passage  above 
quoted,  and  that  part  of  the  chapter  with  which  it  stands  im- 
mediatdy  connected,  that  a  nation  is  authorized,  and  indeed 
bound,  to  open  her  doors  and  give  protection  to  all  strangers 
who  come  to  her,  except  to  those  who,  by  the  quality  and  fre- 
quency^/ their  crimes y  are  entitled  to  a  horns  nowhere ^  but  who, 
ieing  the  enemies  of  the  lohole  human  family,  are  subject  to 
punishment  wherever  they  go.  His  instances  are  drawn  from 
the  civil  law  which  is  generally  in  force  on  the  continent  of 
Europe;  they  are  '^poisoners,  assassins,  and  incendiaries  by 
profession;'*^  of  whom  he  says,  that  *Uhey  may  be  extermi- 
nated wherever  they  can  be  seized,  because  they  attack  and 
outrage  all  nations,  in  trampling  under  foot  the  foundations  of 
their  common  safety."  He  gives  another  instance  in /7tra/e«, 
whO)  being  ^^  hostes  humani  generis,^ ^  may  be  sent  to  the  gat- 
lows  by  the  first  into  whose  hands  they  fall;  and  then  he  adds, 
(what  bears  directly  on  the  question  before  us,)  "  If  the  sove- 
reign of  the  country  where  crimes  of  this  nature  have  been 
^mmitled  {that  is,  crimes  against  the  human  familyj  demand 
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■ "  ■  ^        ■  ■       ■■-  ■  ■  ■■      ■ 

the  authors  of  them,  they  ought  to  be  given  up  to  him,  as  to 
one  who  is  principally  interested  in  punishing  them  exempla- 
rily;"  and  having  given  another  reason  fer  this  procedure,  he 
adds:  ^^  which  is  a  second  reason  why  maiefactors  of  this  de* 
gree  are  usually  given  t^.**  This,  I  apprehend,  is  the  whole 
amount  of  Vattel's  testimony  both  as  to  the  hiw  and  usage  of 
Europe  in  this  particular. 

Martens,  who  professes  to  found  his  worlc  entirely  on  the 
treaties  and  customs  of  modem  Europe,  says  that  <' a  sovereign 
can  punish  foreigners,  whether  they  have  committed  a  crime  in 
his  dominions,  or  whether,  after  having  committed  it  in  a  for- 
eign country,  they  seek  shelter  in  his  dominions.  In  neither 
case  is  the  sovereign  perfectly  obliged  to  send  them  for  punish- 
ment to  their  own  country,  nor  to  the  place  where  the  crime 
was  committed ;  not  even  supposing  they  have  been  condemned 
bifore  their  escape.  According  to  modern  custom,  to  send  a 
criminal  back  to  the  place  where  the  crime  has  been  commit* 
ted,  is  mare  frequently  granted  on  the  request  of  a  power  who 
offers  to  render  a  like  service,  than  to  send  one  from  the  place 
where  the  crime  has  been  committed  to  his  own  country,  or 
to  some  court  of  justice  of  his  own  country."  As  to  what 
crimes  is  the  author  here  stating  the  question?  As  to  those 
for  which,  although  committed  by  foreigners  in  their  own  coun- 
try,  and  those  fastened  upon  them  by  trial  and  conviction,  the 
sovereign  to  whom  they  fly  can  lawfully  punish  them;  and 
these,  I  apprehend,  are  the  crimes  of  which  Yattel  treated  qud 
supra;  crimes  which,  from  their  nature,  are  crimes  against  the 
society  of  mankind  at  large,  and  which,  therefore,  all  nations 
may  punish,  whether  committed  within  the  limits  of  their  ter- 
ritorial  jurisdiction  or  not.  For  if  Martens  means  to  affirm  that 
a  sovereign  can  punish  foreigners  who  fly  to  him  for  every  kind 
of  crime  which  they  may  have  committed  in  a  foreign  coun* 
try,  no  matter  of  what  grade,  he  is  at  war  with  all  the  writers 
on  the  law  of  nations — and,  indeed,  with  the  very  principles 
on  which  they  found  the  right  to  punish  at  all;  which,  as  we 
have  just  seen  by  Vattel,  is  only  for  their  own  safety,  and 
which,  therefore,  he  says  is  confined  to  those  who  have  injured 
us.  SiDce,  then,  what  Martens,  in  the  passage  quoted,  has  ad- 
vanced as  to  the  power  of  a  sovereign  to  punish  toreigners  for 
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crimes  committed  abroad,  is  true  only  as  to  those  whose  crimes 
are  of  a  character  to  render  them  hostes  humani  generis;  and 
since  there  is  no  change  of  subject  in  the  sequel  of  the  pas* 
sage, — ^it  is  fair  to  infer  that  such  are  the  crimes  as  to  which 
alone  he  states  the  custom  to  exist.  The  obligation  to  deliver 
up,  he  says,  is  not  a  perfect  obliffcUion;  and  he  adds,  that,  ac- 
cording to  modern  custom,  to  send  a  criminal  back  to  the  place 
where  the  crime  has  been  committed,  is  morejrequently  granted 
(not  always)  on  the  request  of  a  power  who  offers  to  do  the 
like,  &c«  Now,  if  it  be  conceded  that  Martens  is  not  speaking 
of  the  crimes  of  the  high  enormity  described  by  Yattel,  but  that 
what  be  says  is  equally  true  of  inferior  crimes,  then  the  amount 
of  what  he  states  is,  that  the  obligation  to  deliver  up  is  not  a 
perfect  Migaiwu;  hence  he  speaks  of  the  application  for  each 
offender  not  as  demands,  but  as  requests;  and  says,  that  they 
are  more  frequently  granted  on  the  application  of  those  who  offer 
to  do  the  likCy  &c.  On  which  last  words  I  will  only  remark, 
that  if  the  obligation  were  a  perfect  one,  and  enjoined  by  the 
immutable  and  universal  law  of  nations,  there  would  be  no 
option  in  the  case;  the  thing  would  happen  not  more  frequently  <, 
but  always^  and  there  would  be  no  necessity  for  a  stipulation 
<m  the  part  of  the  applying  nation  to  do  the  like;  because  her 
obligation  to  do  the  like  would  be  found,  independently  of  any 
provision  on  hex  part,  in  the  permanent  law  of  nations.  It  is 
manifest,  from  this  passage  of  Martens,  that  the  nations  of 
Europe  dispose  of  these  requests  at  their  own  pleasure;  and 
grant  them,  or  not,  as  they  see  fit,  without  considering  them- 
selvCfS  as  giving  any  just  cause  of  complain  t  to  the  nation  making 
the  application.  Even  where  they  profess  to  pay  respect  to  this 
imperfect  obligation,  their  apparent  observance  of  it  is  notori- 
ously insincere;  and  yet  it  is  not  considered  that  there  is  any 
jyst  ground  of  complaint.  Hume  furnishes  us  with  an  in- 
stance of  this,  in  regard  to  three  of  the  regicides  of  Charles  I, 
for  whose  arrest  the  King,  (Charies  II,)  resident  in  Holland, 
applied  for  a  warrant.  "  It  had  been  usual,'  *  says  Hume,  «<  for 
the  states  to  grant  these  warrants,  though  at  the  same  time  they 
had  ever  been  careful  secretly  to  advertise  the  persons^  that  they 
might  be  enabled  to  make  their  escape.^ ^ 
it  is  believed  to  be  a  fact  notoriously  true,  that  British  offend- 
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ers  of  the  highest  grade — those  whose  crimes  even  ^^  tangunt 
statum^^ — consider  themselves  as  perfectly  safe  in  crossing  the 
channel  to  France;  and  that  from  this  position  they  have,  iritb 
impunity,  braved  the  government  from  whose  vengeance  they 
have  fled.  Such,  I  believe,  was  the  case  of  Lord  BoHngfoioke; 
and  I  am  yet  to  learn,  either  in  his  instance  or  in  any  other, 
even  of  high  treasony  (at  least  among  nations  svfficientty  strong 
to  act  with  independence,)  that  the  custom  exists  in  Europe 
either  to  demand  or  lo  deliver  up  fugitives,  unless  where  it  has 
been  stipulated  by  treaty.  Now,  if  it  be  waived  with  regaiti 
to  the  highest  offences,  (in  relation  to  which,  according  t» 
these  writers,  the  obligation  is  most  imperative,)  I  can  see  no 
reason  for  persisting  in  its  use  in  regard  to  those  mkiov  offences, 
which,  for  the  ages  before  and  since  Grotins,  have  been  left  to 
be  regulated  by  treaty. 

We  ourselves  had  some  experience  as  to  the  custom  of  Eu- 
rope  on  this  subject  a  few  years  since,  in  an  atrocious  and  com- 
plicated case  of  mutiny,  murder,  and  piracy,  committed  oi^ 
board  of  one  of  our  vessels — with  which  the  oflenders  fled,  I 
think,  first  to  Denmark,  and  thence  dispersed  themselves  over 
the  states  of  Europe.  Some  of  the  powers  gave  up  the  oflfend* 
ers;  others  did  not.  One  nation  refused,  because  there  was 
not  full  proof  of  the  guilt  of  the  accused  ^  and  another,  because 
the  party  did  not  confess  his  guilt;  which,  in  both  instances^ 
was  equivalent  to  a  refusal.  Yet  these  nations  would  consider 
themselves  as  treated  with  great  indignity  and  injustice  if  they 
were  regarded  as  accomplices  and  equals  in  guilt  with  the  cuU 
prits  to  whom  they  gave  an  asylum.  We  have  not  so  spoken 
of  them  or  regarded  them;  nor  did  any  complaint  on  our  pait 
follow  this  exercise  of  their  separate  and  independent  rights  of 
sovereignty. 

How  little  the  nations  of  Europe  regard  the  precepts  or  de>> 
nunciations  of  these  writers  on  the  law  of  nations,  we  may 
learn  by  the  practice  in  regard  to  another  but  a  kindred  princi- 
ple to  that  which  we  are  discussing.  These  writers  all  agree 
that,  in  regard  to  offences  committed  by  her  wen  subjects  against 
a  foreign  power,  a  nation  is  bound  to  do  one  of  two  things: 
either  to  punish  the  offender  herself,  or  to  give  him  up  to  be 
punished  by  the  injured  nation;  that  if  she  does  neither  of 
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<hese  things,  she  becotnes  the  accomplice  of  the  criminal,  and 
is  eq«8ft!y  guilty  with  himself.  Such  is  the  precept:  what  is 
the  practice  under  ill  Nations  do  neither  of  these  things. 
They  simply  disavow  the  act,  and  by  the  disavowal  merely 
consider  themselves  as  purged  from  the  guilt  of  accomplices, 
and  as  having  made  all  the  iieparation  which  the  injured  nation 
has  a  right  to  demand. 

We  have  had  some  experience  on  this  subject,  aiso;  aad  we 
know  that  our  complunts  of  the  most  violent  outrages  commit- 
ted by  foreign  subjects  on  our  own  citizens,  and  even  on  our 
national  sovereignty,  have  in  no  instance  been  followed  either 
by  the  punishment  of  the  culprit  on  the  part  of  his  own  nation, 
or  by  his  delivery  to  us  for  punishmeut.  On  the  contrary,  our 
complaints,  so  jhr  from  subjecting  him  to  either  of  these  conse- 
quences, have  certainly  not  impeded,  if  they  have  not  accele- 
rated, his  advancement  in  honor  by  his  sovereign. 

This  principle,  if  not  the  ieading  principle  to  that  which  his 
Britannic  Ms^sty^s  minister  supposes  to  exist,  and  of  which 
he  daims  the  benefit,  is  at  least  its  correlative,  and  of  equal 
dignity  and  obligation;  and  if,  in  regard  to  one,  the  obligation 
be  of  so  imperfect  a  nature  that  a  nation  may  obey  it  or  not,  or 
of  ber  own  accord  superinduce  so  radical  a  modification  of  the 
rule  as  to  substitute  a  mere  disavovxd  in  the  place  of  that  put^ 
ishment  which  the  law  of  nations  exacts^  I  cannot  perceive 
why,  in  regard  to  the  other,  another  nation  should  not  be  at 
liberty  to  disclaim  any  participation  in  the  guilty  purpose  or 
act  of  the  foreign  culprit,  and  there  to  let  the  matter  rest« 
The  latter  would  <^ertainly  be  as  substantial  a  satisfaction  of 
Che  law  as  the  former;  for  in  both  instances  it  amounts  to  the 
dsame  thing  precisely—^  mero  profession  of  innocence  on  the 
{)art  of  the  nation;  and,  in  both,  the  consequence  to  the  culprit 
is  the  same,  to  wit:  impunity. 

The  truth  seems  to  be,  that  this  duty  to  deliver  up  criminals 
is  so  vague  and  uncertain  as  to  the  offences  on  which  it  rests, 
is  of  so  imperfect  a  nature  as  an  obligation,  is  ^bo  inconveniently 
incumbered  in  practice  by  the  requisition  that  the  party  -de- 
fnanded  shall  have  been  convicted  on  full  and  judicial  proof, 
or  such  proof  as  may  be  called  for  by  the  nation  on  whom  the 
idemand  is  made^  and  the  usage  to  deliver  or  to  refuse  being 
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perfectly  at  the  option  of  each  nation,  has  been  so  various, 
and  consequently  so  uncertain  in  its  action,  that  these  causes 
combined  have  led  to  the  practice  of  providing  by  treaty  for  off 
C€tses  in  which  a  nation  wishes  to  give  herself  a  right  to  call  for 
fugitives  from  her  justice.  As  instances  of  this,  I  refer  you  to 
the  treaties  made  by  Great  Britain  with  Denmark,  in  166Q; 
with  Portugal,  in  1654;  with  the  same  kingdom,  in  1810;  with 
Sweden,  in  1661,  &c. 

In  our  treaty  of  1794  with  Great  Britain,  the  2Tth  articte 
provided  for  the  casesjn  which  the  contracting  parties  agreed 
to  bind  themselves  to  surrender  criminals,  and  the  degree  of 
proof  which  should  be  sufficient  to  impose  the  obligation  to 
surrender.  The  two  cases  were  murder  and  forgery;  and  the 
proof,  such  as  should  be  sufficient  to  justify  an  arrest  accord- 
ing to  the  laws  of  the  country  in  which  the  demand  was  made. 
This  article  was,  by  the  terms  of  the  treaty,  to  continue  in  force 
for  twelve  years  only;  that  is  to  say,  the  parties  agreed  to 
remain  bound  to  this  mutual  surrender  of  criminab  in  the  two 
specified  cases,  for  twelve  years,  and  no  longer.  The  twelve 
years  have  expired;  and  with  them,  iu  my  opinion,  has  expired 
the  right  to  make  the  demand  even  in  the  specified  cases.  I 
see  no  other  inference  which  can  be  drawn  from  having  intro- 
duced the.  provision  into  the  treaty,  limiting  its  operation  to 
twelve  years,  and  suffering  it  to  expire  by  mutual  consent, 
without  any  attempt  at  renewal.  Why  was  it  introduced  at 
all?  Was  it  to  narrow  the  general  right  now  supposed  to  have 
pre-existed  Under  the  law  of  nations?  No  one  who  reads  the 
article  will  find  in  its  terms  any  such  purpose;  nor  can  it  be 
believed,  nor  will  it  be  avened,  that  such  was  its  purpose. 
There  remain,  then,  I  conceive,  but  two  other  purposes  for 
which  this  article  can  be  reasonably  supposed  to  have  been 
introduced, — either  to  confer  a  new  rights  or  to  confirm  a  du- 
bious one;  and,  on  either  supposition,  the  suffering  the  article 
to  expire  seems  to  me  to  operate  as  a  mutual  and  intentional 
relinquishment  of  this  claim.  It  was  an  engagement  for  a 
limited  time,  and  the  time  has  now  expired.  Can  it  be  asserted 
that  the  engagement  continues?  If  so,  what  was  the  meaning 
of  the  limit?  Can  Great  Britain  now  demand  of  us  to  surrender 
persons  guilty  of  murder  and  forgery ^  who  have  fled  from  her 
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dominions  into  oui;  territories^  these  having  been  *^castt$ 
ftederis^^^  If  she  can,  what  w^  the  use  of  the  temporary 
treaty  provision  for  the  case?  If  she  cannot,  whence  does  she 
derive  the  right » to  demand  minor  offenders,  who  have  broken 
her  statutory  provisions  only?  Could  she,  while  the  provision 
of  the  treaty  was  in  force,  have  demanded  a  violator  of  his 
trust — a  statutory  pirate?  I  think  it  will  be  admitted  that  she 
could  not,  because  this  was  not  the  ^*  casiis  foederis ;*^  that  is 
to  say,  the  treaty,  while  it  subsisted,  gave  the  whole  law,  and 
marked  out  the  whole  extent  of  our  obligations  on  this  subject.. 
From  which  it  seems  to  me  to  follow,  that  when  the  treaty 
ceased  to  exist,  our  obligations  on  this  head  ceased  with  it. 

Upon  the  whole,  I  am  of  the  opinion  that  there  is  nothing 
in  the  law  of  nations,  as  explained  by  the  usage  and  practice 
of  the  most  respectable  among  them,  which  imposes  on  us  any 
obligation  to  deliver  up  these  persons;  more  especially  on  the 
very  imperfect  proof  of  their  guilt,  or  rather  the  total  absence 
of  every  thing  like  judicial  propf,  on  which  the  application  is 
founded.  And  this  conclusion^  drawn  from  an  examination  of 
the  general  law  and  usage  of  nations,  derives  confirmation  in 
the  particular  case  from  the  expired  article  of  the  treaty  with 
Great  Britain,  to  which  I  have  adverted. 

I  am  further  of  the  opinion,  that  even  if,  by  the  laws  and 
usage  of  nations,  the  obligation  existed,  and  were  a  perfect  ob- 
hgation,  and  the  proof  which  is  offered  of  the  guilt  of  the  ac- 
cused also  satisfied  the  requisitions  of  that  law,  still  the  Presi- 
dent  has  no  power  to  make  the  delivery.  The  cpiistitution, 
and  the  treaties  and  acts  of  Congress  made  under  its  authority, 
comprise  the  whole  of  the  President's  powers;  neither  of  these 
contains  any  provision  on  this  subject.  He  has  no  power  to 
arrest  any  one,  except  for  the  violation  of  our  own  laws.  A 
treaty  or  an  act  of  Congress  might  clothe  him  with  the  power 
to  arrest  and  deliver  up  fugitive  criminals  from  abroad;  and 
it  is  perhaps  to  be  desired  that  such  a  power  existed,  to  be 
exercised  or  not,  at  his  discretion;  for  although  not  bound  to 
deliver  up  such  persons,  it  might  very  often  be  expedient  to 
do  k.  There  could  certainly  be  no  objection  to  the  exercise 
of  such  power  in  a  case  like  the  present.  It  would  violate 
no  claim  which  these  fugitives  have  on  us.  Humanity  requires 
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Qs  to  aflpord  an  asylam  to  the  unfortunate;  but  not  to  furnish 
a  piace  of  refuge  to  the  guilty.  On  thfe  other  hand,  respect  for 
ourselves,  and  a  prudent  regard  for  the  purity  of  our  society, 
admonish  us  to  repel;  rather  than  to  invite,  the  admixture  of 
foreign  turpitude  and  contamination. 

There  is  another  consideration  connected  with  this  subject, 
which  I  beg  leave  to  bring  to  your  view.  The  people  of  the 
United  States  seem  to  have  contemplated  the  national  govern- 
ment as  the  sole  and  exclusive  oi^n  of  intercourse  with  foreign 
nations.  It  ought,  therefore,  to  be  armed  with  power  Co  satisfy 
all  fair  and  proper  demands  which  foreign  nations  may  make 
on  our  justice  and  courtesy;  or,  in  other  words>  with  power  to 
reciprocate  with  fbreign  nations  the  fulfilment  of  all  the  moral 
obligations,  perfect  and  imperfect,  which  the  law  of  nations 
devolves  upon  us  as  a  nation.  In  this  respect,  our  system  ap* 
pears  to  me  crippled  and  imperfect.  It  might  be  set  to  rights, 
with  regard  to  the  subject  under  consideration,  by  an  act  of 
Congress  providing  for  the  punishment  of  our  own  citizens, 
who,  having  committed  offences  abroad,  come  home  for  refuge; 
and  for  the  delivery  of  foreign  culfurits  who  flee  to  us  for  shelter. 

Third.  The  third  requisition,  which  calls  for  the  punishment 
of  such  of  our  citizens  as  are  suspected  of  having  been  con- 
nected with  this  statutory  piracy,  ought,  I  think,  to  be  so  far 
respected  as  to  instruct  the  United  States  attorney  for  the  dis- 
trict of  Maine  to  inquire  into  the  facts,  and  to  institute  a  prose- 
cution if  they  shall  warrant  it.  Not  knowing  what  the  facts 
are,  it  would  be  premature  in  me  to  speculate  on  the  legal  guilt 
of  these  suspected  men.  I  apprehend,  however,  that  our  legis- 
lation will  prove  defective  in  this  particular  also;  and  that  these 
men  will  be  found  merely  to  have  aided  in  the  perpetration 
of  an  act,  which  act  is  itself  no  offsnce  against  our  laws. 
Yet,  since  such  conduct  is  a  manifest  injury  to  other  nations, 
and  tends  to  involve  the  peace  and  respectability  of  our  own, 
it  ought,  I  humbly  conceive,  to  be  provided  for  by  law. 

In  the  mean  time,  his  Britannic  Majesty's  minister  is  aware 
that  mere  suspicion  is  no  ground  for  a  requisition  like  that  which 
we  are  considering.  The  law  of  nations  requires  that  evidence 
"^ear  and  positive  evidence — shall  be  furnished,  where  it  is 
intended  to  demand  of  a  nation  the  punishment  of  its  citizens. 
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I  do  not  understand  the  minister^  however^  as  making  a  de* 
mandy  but  rather  as  throwing  out  a  suggestion  for  our  inform- 
ation and  guidance  in  regard  to  our  interests;  to  which  he  may, 
I  should  presume,  be  assured  that  we  shall  attend,  so  far  as  our 
laws  will  warrant  it. 

I  have  the  honor  to  remain,  sir,  your  obedient  servant, 

WM.  WIRT. 

To  the  President  of  the  United  States. 


REGISTRY  OP  VESSELS. 

The  benefit  of  the  registry  of  an  American  yessel  is  lost  to  the  owner  during  his 

residence  in  a  foreign  country,  but  upon  his  return  to  this  country  the  disability 

ceases. 
The  fact  that  during  the  foreign  residence  of  the  American  owner  the  ressd 

carried  a  foreign  flag,  does  not  work  any  divestiture  of  title,  nor  render  the 

disability  perpetual. 

Opptcb  op  the  Attorney  General, 

November  24, 1821. 
Sm:  I  understand  the  case-  of  Mr;  Winslow  to  be  this:  he 
is  a  native  citizen  of  the  United  States,  resided  in  New  Bed- 
ford, Massachusetts,  and  owned  vessels  of  the  United  States, 
trhich  were  entitled  to  registers  as  such,  and  received  them. 
In  this  state  of  things,  he  carried  his  vessels  to  France;  became 
a  resident  of  Havre,  in  that  kingdom;  took  a  patent  as  a  mer- 
chant, so  as  to  be  included  under  the  designation  of  *^  Amateurs 
des  ports  de  France y^^  according  to  the  first  ordonnance  of  the 
King  on  the  subject  of  the  whale  fisheries;  and  engaged  in 
those  fisheries,  under  the  flag  of  Prance,  and  with  French 
papers.  He  remained,  however,  all  the  time,  and  still,  a  citizen 
of  the  United  Slates;  and  the  vessels  have  all  along  continued, 
and  still  are,  his  own  sole  property.  After  several  years'  resi- 
dence in  France,  he  now  desires  to  receive  from  our  consul  at 
Havre  the  American  registers  of  these  vessels,  which  had, 
according  to  law,  been  delivered  to  him  on  their  assuming  the 
French  flag,  and  accquiring  the  character  and  benefits  of  French 
navigation;  or  that,  on  his  return  to  the  United  States, registers 
may  be  issued  anew  for  these  vessels:  his  purpose  being  to 
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return  home  with  them^  and  to  re-establish  himself  at  New 
Bedford. 

The  question  which  you  submit  for  my  opinion^  is,  whether 
either  of  these  things  can  be  done?  And  the  answer  to  it  de- 
pends, in  my  opinion,  on  the  correct  construction  of  the  first 
and  second  sections  of  the  act  of  the  31  st  December,  1792, 
"  concerning 'the  registering  or  recording  of  ships  or  vessels." 
The  first  section  declares  that  ships  or  vessels  which  had  been 
registered  according  to  a  former  act,  and  those  which  should  be 
registered  pursuant  to  this  act»  and  no  other,  shall  be  deemed 
ships  or  vessels  of  the  United  States.  The  second  section 
describes  the  vessels  which  should  thereafter  be  entitled  to 
registers;  and  those  of  Mr.  Winslow  having  fiillen  within  this 
description,  they  were  entitled  to,  and  did  receive,  such  regis- 
ters: Uiey  were  then  vessels  of  the  United  States,  and  are  still 
so,  unless  something  has  been  done  which  our  laws  shall  have 
declared  to  be  a  forfeiture  of  that  character.  The  act  which  is 
supposed  to  have  produced  this  effect,  is,  their  owner's  -change 
of  residence  to  a  foreign  country;  but  the  proviso  to  this  section 
meets  this  case  exactly:  "  Provided  that  no  such  ship  or  vessel 
shall  be  entitled  to  be  registered,  or,  if  registered y  to  the  bene- 
fits  thereof  y  if  owned  in  whole  or  in  part  by  any  citizen  of  the 
United  States  who  usually  resides  in  a  foreign  country,  during 
the  cotitinuance  of  such  residence.*^  Let  us  read  this  proviso 
under  a  correct  paraphrase,  as  it  affects  this  case:  ^^  No  ship  of 
tlie  United  Slates,  although  registered,  if  owned  by  a  citizen  of 
the  United  States  who  usually  resides  in  a  foreign  country, 
shall  be  entitled  to  the  benefits  of  her  register  during  the  con- 
tinuance  of  such  residence.^*  The  disability  attaches  to  the 
ship  on  account  of  the  residence  of  her  owner.  But  it  is  not 
a  perpetual  disability;  it  is  temporary  merely,  being  expressly 
to  endure  only  with  the  cause  which  creates  it — "  during  the 
continuance  of  such  residence ;^^  but  the  cause  ceasing,  the  effect 
also,  I  apprehend,  is  to  cease.  The  other  circumstance  which 
is  supposed  to  work  this  perpetual  forfeiture,  is  the  employment 
of  these  ships,  during  the  foreign  residence  of  their  owner, 
under  the  flag  and  pass  of  France.  If  there  is  any  law  which 
attaches  this  consequence  to  such  employment,  it  must  of  course 
follow:  but  I  find  none  such.    I  can  find  no  act  which  declares 
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such  a  forfeiture  in  any  case,  except  the  act  of  27th  June,  1797, 
which  does  not  appear  to  me  to  touch  the  case  under  consid- 
eration; for  this  act  confines  the  foi/eiture,  or  perpetual  dis- 
ability, to  cases  in  which  there  shall  have  been  an  actual  divest* 
iittre  of  the  title  of  the  American  citizen^  either  by  seizure,  or 
by  capture  and  condemnation  under  the  authority  of  any  for- 
eign Power,  or  by  sale  to  a  foreigner:  and  even  in  the  case  of 
seizure  or  capture,  the  act  allows  of  the  restoration  of  her  Amer- 
ican character,  by  a  sort  of  ^^Jitspostliminii,^^  in  case  the  original 
owner  regains  a  property  in  her.  But,  in  the  case  before  us,  the 
title  of  the  American  citizen  was  never  for  a  moment  divested, 
and  therefore  the  case  stands  clear  of  this  act. 

These,  I  think,  are  all  the  laws  which  affect  the  question. 
I  know  nothing  of  the  practical  construction  which  has  been 
given  them;  but,  construing  them  by  their  language,  I  am  very 
clear  in  the  opinion — 

1st.  That  Mr.  Winslow's  ships  are  not  entitled  to  the  benefits 
of  their  registers  while  he  continues  to  reside  abroad. 

2d.  That,  on  his  return  home,  and  re- establishing  his  resi- 
dence among  us,  those  ships  will  be  entitled  to  the  benefits  of 
their  registers. 

Vety  respectfully,  &c.,  &c., 

WM.  WIRT. 

To  the  Secretary  op  the  Treasury. 


PAY  OP  BREVET  MAJOR  GENERALS. 

Generals  Gaines  and  Scott  being  major  generals  by  brevet,  and  brevets  being 
recognised  in  the  act  oC  July  6,  1812,  which  has  been  continued  in  p^ictice 
since  the  return  of  peace,  and  having  commands  according  to  their  brevet  rank, 
are  entitled  to  the  pay  of  major  generals. 

Office  op  the  AT*roRNEY  General, 

December  29,  1821. 
Sir:  I  proceed,  according  to  your  request,  to  give  you  my 
opinion  on  the  laws  touching  brevet  pay,  as  they  apply  to  the 
cases  of  Generals  Scott  and  Gaines. 

The  act  of  Congress  of  6th  July,  1812,  '^making  further  pro- 
vision for  the  army  of  the  United  States^  and  for  other  pur- 
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poses,"  authorizes  the  President  to  confer  brevet  rank  in  certain 
cases>  ^^  provided  that  nothing  herein  contained  shall  be  so 
construed  as  to  entitle  officers  so  brevetted  to  smy  additional 
pay  or  emoluments,  except  when  commanding  separate  posts, 
districts,  or  detachments,  when  they  shall  be  entitled  to  and 
receive  the  same  pay  and  emoluments  to  which  officers  of  the 
same  grades  are  now,  or  hereafter  may  be,  allowed  by  law." 

This  act  was  passed  Jhgrante  helloj  and  was  manifestly  in* 
tended  as  a  stimulus  to  enterprise  in  a  struggle  which  it  was 
foreseen  would  require  all  our  strength.  It  received  a  liberal 
construction  during  the  war,  as  it  was  proper  it  should  do.  On 
the  return  of  peace,  the  act  of  the  3d  of  March,  1815,  '^fixing  the 
military  peace  establishment  of  the  United  States,"  was  passed: 
it  provided,  among  other  things,  that  there  should  be  two  major 
generals  and  four  brigadiers;  and  on  the  subject  of  pay,  it  ex- 
pressly provides,  ^^  that  the  compensation,  subsistence,  and 
clothing  of  the  officers,  &c«,  composing  the  military  peace 
establishment,  shall  be  the  same  as  are  prescribed  by  the  act 
entitled  'An  act  fixing  the  military  peace  establishment  of  the 
United  States,'  passed  16th  of  March,  1^02,  and  the  act  entitled 
^An  act  to  raise  for  a  limited  time  an  additional  military  force,' 
passed  i2th  of  April,  1808;  and  that  the  major  generals  shall 
be  entitled  to  the  same  compensation  as  is  provided  by  an  act 
entitled  'An  act  to  raise  an  additional  military  force,'  passed 
11th  of  January,  1812." 

The  three  acts  thus  exclusively  selected  to  give  the  rule  and 
standard  of  compensation  to  the  officers,  &c.  on  the  peace 
establishment,  i*ecognise  no  such  thing  as  brevet  rank  or  brevet 
compensation.  The  act  of  the  6th  of  July,  1812,  which  alone 
recognises  them,  is  not  among  the  acts  referred  to  as  giving 
the  rule  of  compensation .  It  is  true,  it  is  not  expressly  repealed ; 
but  as  to  the  matter  of  compensation,  it  was  virtually  repealed; 
it  was  at  least  rendered  inoperative,  by  its  exclusion  from  the 
list  of  acts  referred  to  as  fixing  the  scale  of  compensation ;  for, 
in  a  case  like  this,  ^^expressio  uniiLS  est  exclusio  aUerius.** 
Such,  however,  was  not  the  construction  given  to  the  act  of  3d 
of  March,  1815.  The  act  of  6th  July,  1812,  was  acted  upon 
precisely  in  the  same  manner  as  if  it  had  been  among  the 
acts  referred  to  as  prescribing  the  compensation;  separate  posts 
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and  districts  were  created  and  multiplied^  as  if  to  open  a  wide 
theatre  for  its  more  extensive  operation ;  and  there  were  few^  if 
any,  brevets  in  the  army  which  did  not  draw  brevet  pay.  The 
practical  effects  of  this  construction  may  be  illustrated  by  the 
single  case  of  the  generals:  the  law  clearly  contemplated  that 
two  officers  only  should  receive  the  pay  of  fnajor  gerierats;  it 
expressly  separates  them  from  the  other  officers,  by  referring 
specially  to  the  act  of  Uth  of  January,  1812,  as  fixing  their  com- 
pensation; but,  by  engrafting  the  brevet  law  of  the  6th  of  July, 
1812,  on  the  act  of  the  3d  of  March,  1815,  the  distinction  be« 
tween  the  brigadiers  and  major  generals  was  broken  up;  and 
we  had  six  major  generals  in  pay  instead  of  two,  as  the  law,  it 
seems  to  me,  clearly  contemplated.  The  construction,  I  think, 
was  erroneous;  but  it  was  an  error  in  favor  of  those  who  had 
deserved  most  highly  of  their  country  in  her  hour  of  greatest 
peril  and  necessity. 

The  brevet  law  of  the  6th  July,  1812,  being  thus  continued 
in  practical  operation  after  tbe  return  of  peace,  exactly  as  it  had 
been  during  the  war,  the  act  of  16th  of  April,  1818,  ^^regulating 
the  pay  and  emoluments  of  brevet  officers,''  was  passed;  by 
which  it  was  enacted  'Hhat  the  officers  of  the  array  who  have 
brevet  commissions,  shall  be  entitled  to  and  receive  the  pay  and 
emoluments  of  their  brevet  rank,  when  on  duty  and  having  a 
command  according  to  their  brevet  rank^  and  at  no  other  tims,^* 

This  law  raises  the  question.  What  is  a  command  according 
to  brevet  rank?  Generals  Gaines  and  Scott  insist  that  the  ques- 
tion can  be  answered  only  by  a  reference  to  the  act  of  the  6th 
July,  1812,  which  alone  designates  what  shall  be  considered 
as  a  brevet  command ;  and  declares  it  to  consist  in  the  com- 
mand of  a  separate  posty  district ^  or  detachment.  But  this  was 
the  construction  already  in  practice;  and,  thus  construed,  the 
law  was  unnecessary.  It  is  very  manifest  that  the  law  was 
intended  to  alter  something  in  the  practice  of  the  pay  departs 
ment,  which  Congress  disapproved;  but  the  construction  for 
which  these  gentlemen  contend  would  confirm  the  practice^ 
and  not  alter  it.  It  is  true,  that  if  we  put  aside  the  practice, 
and  look  at  the  laws  themselves,  the  construction  for  which 
these  gentlemen  contend  has  great  force;  for,  if  the  act  of  1818 
had  been  passed  with  reference  only  to  the  act  of  1815,  then. 
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as  the  effect  of  the  act  of  1816  was,  according  to  my  con- 
struction, to  destroy  brevet  rank  and  pay  under  the  peace 
establishment,  the  act  of  181 8  must  have  been  considered  as  de- 
signed to  recognise  and  restore  them — giving  the  pay  wherever 
the  rank  existed,  and  referring  for  its  exposition  to  the  act  of 
1812,  which  was  the  sole  creating  and  directing  act  upon  the 
subject.     Such,  I  acknowledge,  was  my  own  opinion,  while 
I  considered  (as,  from  my  situation,  I  necessarily  must)  the 
laws  as  standing  alone,  and  the  act  of  1818  as  growing  entirely 
and  solely  out  of  the  act  of  1815.    Understanding,  however, 
from  your  department,  tliat  the  practice  was  already  precisely 
that  which  this  construction  would  educe  from  the  act  of  1818, 
it  becomes  manifest  that  the  latter  act  could  not  have  grown 
out  of  the  act  of  1816,  but  out  of  the  erroneous  practice  under 
that  act,  which  it  was  intended  to  correct  and  reform;  and  the 
act  of  1818,  thus  construed,  with  reference  to  the  evil  which 
it  intended  to  remedy,  has,  I  think,  been  correctly  expounded 
by  the  order  of  the  8th  of  May,  1818,  page  126  of  the  printed 
rules  and  regulations  of  the  War  Department,  of  the  edition 
of  1820,  to  wit:  "Brevet  officers  shall  receive  the  pay  and 
emoluments  of  their  brevet  commissions  when  they  exercise 
command  equal  to  their  brevet  rank.     For  example:  A  brevet 
captain  must  command  a  company;  a  brevet  major  and  a  brevet 
lieutenant  colonel  a  battalion;  a  brevet  colonel  a  regiment;  a 
brevet  brigadier  general  a  brigade;  a  brevet  major  general  a 
division."    Brevet  Major  Generals  Gaines  and  Scott  did  not, 
I  understand,  command  divisions;  and,  therefore,  according 
to  this  opinion,  were  not  entitled  to  the  brevet  pay  of  major 
general  under  the  act  of  1818. 

These  gentlemen  further  insist,  that  if  the  act  of  the  6th 
July,  1812,  is  not  to  give  the  rule  as  to  brevet  rank  and  pay, 
and  if  we  are  to  resort  to  the  numerical  force  under  command 
of  an  officer  to  give  his  rank,  yet  still,  by  this  criterion  also, 
they  were  entitled  to  the  rank  of  their  brevets,  and,  conse- 
quently, to  the  pay  under  the  act  of  1818;  because,  although 
their  actual  command  was  not  equal  to  a  full  division,  it  was 
more  than  a  brigade;  and  that,  in  passing  the  limits  of  a  brig- 
ade, it  transcended  their  commissions  as  brigadier  generals, 
and  called  for  a  higher  rank  in  the  commander;  which  call 
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could  be  satisfied  only  by  their  brevets  of  major  generals. 
This  position,  considered  with  -critical  and  technical  rigor,  is 
perhaps  correct.  But,  in  construing  au  act  of  Congress,  we 
•are  to  look  to  tbe  intention  of  the  law-makers;  and  there  is 
nothing  in  the  policy  or  language  of  the  act  to  induce  the 
belief  that  'Congress  were  looking  to  any  minute  subdivision 
of  the  eases  before  them.  The  mischief  intended  to  be  reme- 
died was  the  prodigal  wa.ste  of  the  puMic  money  in  the  profuse 
allowance  of  the  brevet  pay;  the  remedy  to  be  appKed  was  to 
restrict  this  allowance — 1st,  to  such  officers  as  were  actually 
on  duty;  2d^  to  such  whose  command  accorded  with  their  bre- 
vet rank  If  these  latter  words  are  susceptible  of  two  con- 
struptions,  that  construction  must  be  preferred  which  will  best 
advance  the  remedy  and  repress  the  mischief^  and  if  the  con- 
struction which  is  to  produce  this  effect  be,  moreover,  the  most 
obvious  sense  of  the  terms,  on  every  principle  of  statutory  con- 
struction it  must  be  preferred.  Now,  I  apprehend  that  if  any 
one  at  ail  acquainted  with  the  organization  of  an  army  were 
asked  *^what  is  the  command  of  a  brigadier  general?"  th^' 
obvious  answer  Would  be,  '^a  brigade.*'  And  so  if  asked 
"what  is  the  command  of  a  major  general?'*  the  obvious  an- 
swer wotUd  be  *^a  division.*'  And  this,  I  apprehend,  Was  the 
meaning  of  Congress  in  the  words  ^'  having  a  command  accords 
ing  to  their  brevet  rank."  Hence,  in  this  view  of  the  subject 
also,  I  apprehend  that  the  order  of  the  War  Department  of  the 
8th  May,  1818,  before  quoted,  has  correctly  expounded  tbe 
meaning  of  this  act. 

We  corhe  now  to  the  act  of  the  2d  March,  1821 ,  **  to  reduce 
and  fix  the  military  peace  establishment  of  the  United  States.'^ 
This  a<ct  provides  that  the  peace-establishment  shall  be  com- 
posed  of  four  regiments  of  artillery  and  seven  regiments  of 
infantry,  with  such  ofiicers  of  engineers^  of  ordnance,  and  of 
the  staff,  as  are  thereinafter  provided  for.  The  act  declares 
what  officelrs.  shall  belong  to  the  peace-establishment,  and, 
among  others,  that  there  shall  be  one  major  general  and  two 
brigadier  generals;  and,  on  the  subject  of  pay,  it  is  declared 
''  that  the  officers  shall  have  tbe  same  ronAr,  poy^  and  emplu" 
metUs  as  are  provided  in  like  cases  by  esisting  /«?/?*."  The 
President  is  required  to  arrange  the  officers  and  troops  retained 
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on  the  peace  establishment^  and  he  has  made  such  an  arrange- 
ment as  has  placed  Generals  Gaines  and  Scott  at  the  head  of 
more  than  four  regiments  each. 

By  the  same  act,  Congress  has  adopted  the  system  of  gen- 
eral regulations  for  the  army,  compiled  by  Major  General  Scott; 
and  by  the  44th  article,  2d  paragraph,  (page  85)  of  those  regu- 
lations, it  is  stated  that  two  regiments  shall  constitute  a  brigade^ 
and  two  brigades  a  division;  so  that,  according  to  this  arrange* 
ment,  each  of  these  gentlemen  is  now  at  the  head  of  a  corps 
exceeding  the  amount  of  a  division .  It  is  true  that  this  section 
of  the  regulations  is  headed  '^  Economy  of  an  army  in  cam* 
paign;^^  and  the  particular  article  under  consideration  contem- 
plates the  organization  of  troops  into  brigades,  divisions,  and 
army  corps,  an  their  arrival  at  the  appointed  place  ff  rendez- 
vous. Hence  it  may  be  said  that  this  article  furnishes  no  crite- 
rion of  what  constitutes  a  division  in  quarters.  But  I  under- 
stand that  in  this  organization  of  troops  into  brigades  and  divis- 
ions, General  Scott  has  proposed  nothing  new,  but  has  merelf 
'proposed  to  give  an  authentic  form  to  the  pre-existing  attd  well" 
knoum  distribution.  That  companies,  regiments,  brigades,  and 
divisions,  constimted  an  arrangement  known  in  time  of  peace 
as  weil  as  of  war,  is  manifest  from  the  order  of  the  Department 
of  War,  of  the  8th  May,  1818,  founded  on  the  act  of  the  16th 
April  of  the  same  year;  and  the  act  itself,  which  was  passed 
in  time  of  peace,  must  be  considered  as  recognising  the  same 
anangement,  because  it  has  been  already  shown  that  such  is 
the  only  rational  construction  of  the  terms  ^*  hamng  a  command 
according  to  their  brevet  rank.^*  With  such  authority  before 
us,  it  will  not  do  for  us  to  affirm  that  <^  a  division"  is  a  term 
of  distribution  known  only  in  war,  and  wholly  unknown  in 
peace.  I  consider  it  as  having  been  clearly  within  the  con- 
templation of  Congress  when  they  passed  the  act  of  the  16th 
April,  1818;  and  the  order  of  the  8th  May  as  being  only  a  more 
distinct  declaration  of  the  same  fact.  I  understand,  too,  fiom 
the  military  officers  in  the  department,  that  four  regiments  were 
clearly  and  always  considered  as  composing  a  division  before 
the  adoption  of  General  Scott's  regulations,  and  consequently 
independent  of  their  authority.  This,  however^  is  a  question 
which  you  are  much  better  qualified  to  decide  than  myself. 

Assuming  it;  for  the  present^  that  each  of  these  gentlemen  is 
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tiow  at  the  head  of  a  division,  the  qaestiop  is,  whether  they 
are  eutided  to  the  pay  of  their  brevet  rank  since  they  wera 
placed  in  this  situation  ?  The  question  is  extremely  difficult, 
liooking  at  the  act  in  a  general  view,  it  would  seem  to  have 
been  clearly  the  intention  of  Congress  that  the  governpoent 
^should  be  charged  with  the  expense  of  one  major  general  only, 
and  of  two  brigadiers;  and  that  ho  permaneni  arrangement 
which  the  President  could  mate  of  the  troops  on  the  peace 
establishment  should  avail  to  defeat  this  purpose.  This,  how- 
•ever,  is  matter  of  inference,  from  a  general  view  of  the  policy 
of  the  law,  which  must  yield  to  any  express  declaration  of  theii 
purpose  on  the  direct  subject  of  pay;  and  on  this  subject  they, 
have  expFessly  dedared,  as  we  have  seen,  that  the  rank  and 
pay  shouid  be  governed  by  the  existing  laws.  Now,  among 
the  existing  laws  on  the  subject,  is  that  of  the  16th  Aprils  1818, 
which  recognises  the  brevets  of  the  officers  composing  this 
•establishment,  and  declares  that  they  shall  draw,  the  pay  of 
their  brevets,  whenever  they  have  a  command  aecording  to 
their  brevet  caok;  that  is  to  say,  (according  to  the  coirect  expo- 
sition of  this  department,)  that  those  who  hold  the  brevet  of 
major  ^eners^  shall  draw  the  pay  of  that  rank  when  they  com* 
tnand  divisions,  which  is  the  case  here.  This  conclusion 
seems  to  me  to  be  forced  upon  us  by  this  explicit  provision  on 
the  subject  of  pay;  and  whether  Congress  foresaw  this  conse- 
quence or  itioiy  they  deem  to  me  to  have  rendered  it  impossible 
fer  us  to  avoid  it  by  any  &ir  process  of  reasoning. 

If,  therefore,  these  gentlemen  are  in  command  of  divisions 
under  the  last  arrangement,  I  think  th^m  entitled  to  the  brevet 
{)ay  of  UKigcH*  generals  fur  that  period. 

i  remain,  very  respectfully,  &c,,  ^c, 

WM.  WIRT. 

To  the  Sbcretary  op  War, 


SALVAGE, 

The  recaptors  of  American  teasels  from  pirates  are  entitled  to  salvage;  but  the  rate 
rests  in  the  discretion  of  the  court  before  which  the  cases  shall  be  brought. 

Office  of  the  Attorney  General, 

Jdnwtry  8,  1822. 

Sir:  With  regard  to  the  American  ship  Lucius,  James  Mess- 
Toom  maater^  recaptured  by  the  Umted  States  brig  Enterprise^ 
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Lieutenant  Kearney,  off  Cape  St.  Antonio^  from  a  hand  of 
pirates,  I  am  of  opinion  that  the  recaptor  is  entitled  to  salvage^ 
and  that  he  may  assert  this  right  either  in  the  Spanish  court 
of  admiralty  in  Havana,  into  which  the  vessel  was  carried 
by  the  solicitation  of  the  parties  interested  in  her  cargo,  or,  od 
the  arrival  of  the  vessel  at  Charleston^  in  the  United  States 
district  court  of  South  Carolina,  or  in  any  other  district  of  the 
United  States  in  which  the  vessel  may  arrive,  or  in  which  the 
owners  of  the  recaptured  ship  and  cargo  may  be  found.  With 
regard  to  the  rate  of  salvage,  it  is  not  fixed  by  any  law  in  rela- 
tion  to  a  recapture  from  pirates;  it  must  therefore  rest  in  the 
discretion  of  the  court  before  which  the  case  may  be  brought; 
but,  from  the  analogy  of  other  cases,  I  presume  the  salvage 
allowed  will  not  be  short  of  that  which  the  recaptured,  in  the 
moment  of  their  deliverance,  were  willing  to  allow — to  wit, 
one  third.  See  the  cases  of  Talbot  vs.  Seeman,  1  Oranch,  1; 
Mason  vs,  the  Blaireau,  2  Cranch,  240. 
I  have  the  honor,  &c.,  d&c. 


To  the  Secretary  op  the  Navy. 


WM.  WIRT. 


COPY-RIGHTS. 

a  copy  of  a  book  may  be  deposited  witk  the  Seeretavy  of  State  after  aix  moith» 
from  the  time  of  ita  publication,  if  not  done  before,  and  it  will  avail  from  the 
time  of  such  deposite. 

Office  of  the  Attorney  General, 

January  16,  1822. 

Sir:  The  author  or  proprietor  of  DaboIPs  Arithmetic  has,  I 
understand,  complied  with  all  the  requisites  of  our  laws  for 
securing  the  copy*right,  save  only  the  depositing  with  the  Sec- 
retary of  State  a  copy  of  the  book  within  six  months  from  the 
time  of  its  publication,  according  to  the  4th  section  of  the  act 
of  SlstMay,  1790.  In  the  mean  time,  the  book  has  not,  I 
understand,  been  published  by  any  one  else.  Under  these  cir- 
cumstances, I  am  of  the  opinion  that  a  copy  may  now  be  de- 
posited in  the  Department  of  State,  to  avail  from  the  time  of  its 
being  so  deposited. 

Deeds  are  required  by  the  statutes  of  several  of  the  States 
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to  be  recorded  within  a  given  time  after  their  execution;  but 
it  has  been  always  held,  that,  although  not  recorded  within  that 
time,  the  deed  is  not  thereby  made  void;  but  that,  if  recorded 
afterwards,  it  wiH  avail  as  a  recorded  deed  from  the  time  of  its 
tecordafioii. 

I  have  the  honor,  &C..,  &c., 

WM.  WIRT. 
To  <he  Secrstar7  of  State. 


PROOF  REaUISITE  TO  PENSIONS. 

It  18  Irregular  for  the  War  Depiartment  to  accept  certificates  of  navy  surgeooB 
instead  of  their  *'  affidavits,'*  as  required  by  the  act  of  dd  March,  181 9«  regu- 
lating payments  to  invalid  pensioners. 

Offu:e  of  the  Attorney  General, 

January  17, 1822. 

&R:  The  act  of  Congress  of  the  3d  March,  1819,  "regulating 
the  payments  to  invalid  pensioaers,^^  requires  ^^  the  affidavits 
of  two  suifieoDS  or  physiciaas,  whose  credibility  as  such  shall 
ht  certified  by  the  magistrate  before  whom  the  affidavit  is  made, 
stating  the  continuance  of  the  disability,''^  &c.  I  am  of  the 
opinion  that  it  would  be  irregular  in  your  department  to  accept 
the  mere  certificate  even  of  a  navy  surgeon,  in  lieu  of  the  affi- 
davit so  expressly  required  by  the  law;  and  although  the  cir- 
cumstance of  their  being  surgeons  in  the  noivy  might  seem  to 
dispense  with  the  necessity  of  a  certificate  of  their  credibility, 
yet,  as  the  law  has  also  expressly  required  that^  and  as  the 
surgeons  will  have  to  go  before  a  magistrate  to  make  their  affi- 
davit, there  will  be  but  little  additional  trouble  in  satisfying 
the  requisition  of  the  law  in  both  particulars;  which  had  there- 
fore better  be  done. 

I  have  the  honor  to  remain,  sir,  with  great  respect,  your  obe- 
dient servant, 

WM.  WIRT. 

To  the  SecRETARv  of  the  Navf. 
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LOCATION  UNDER  NEW  MADRID  CERTIFICATES. 
No  person  can  locate  over  ISO  acres  under  a  New  Madrid  eertificatey  unless  the 
Bgrgregate  of  lands  los^  exceeds  160;  in  vhich  case  he  can  locate  not  exceeding^ 
640  acres. 

Office  of  the  Attornbt  Oenfral, 

January  22, 1822.' 

Sir:  I  concur  entirely  in  Ihe  opinian  expressed  by  the  Com- 
missioner of  the  Land  Office^  that  it  is  not  the  intentioB  of  the- 
act  of  Congress  of  the  17th  of  Febiuary^  181S,  to  permit  the 
owners  of  town  lots  in  the  county  of  New  Madrid  to  locate  a 
tract  of  160  acres  for  each  town  loi  they  may  own;,  bnt  one 
tract  for  the  whole  of  their  town  hts,  heiwever  tnany,  unless  the 
aggregate  shall  exceed  the  quantity  of  160  acres,  when  thej 
will  fall  within  the  general  enactment  of  being  authorized  to 
locate  the  quantity  they  have  lost. 

I  have  the  honor  to  remain,  sir,  very  respectfully^  your  obe- 
dient servant; 

WM.  WIRT. 

To  the  Secretary  op  the  Treabvrt. 


restoration  of  AFRICANS  RECAPTURED  FROM  PIRATES. 

Where  a  French  vessel^  with  Africans  on  board  unlawfwUj  taken  ff#m  their 
native  land,  was  captured  by  pirates,  and  fh>m  them  recaptured  by  an-.  AmerK 
can  vessel  and  brought  into  port;  and  a  demand  for  the  Africans  was  naade  by 
the  French  minister,  with  a  view  to  their  restoration — BELP»thai  the  applica- 
tion was  well  founded  And  should  be  acceded  to. 

Office  of  the  Attora^ey  Gener^i., 

January  22,  1922. 

Sir:  I  have  again  considered  the  request  of  the  French  min- 
ister,  that  the  Africans  found  on  board  the  French  biig  La 
Penscej  on  her  recapture  from  the  pirates^  should  be  delivered 
to  hini;  as  having  been  found  on  board  of  a  French  vessel; 
be  proposing  to  restore  them  to  their  native  land;  &om  which 
they  have  been  unlawfully  taken^  and  it  appears  to  me  entirely 
proper  to  accede  to  his  request. 

The  only  difficulty  in  the  case  arises  from  considering  the 
African  who  enters  our  country  under  circumstances  like  these 
as  standing  upon  equal  ground  with  the  freeman  of  Europe^ 
and  having  the  same  claims  to  our  hospitality  and  protection. 
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It  is  supposed  that  all  the  rights  of  asylum  attach  equally  to 
the  African  and  European;  and  if  the  premises  were  true,  so 
would  be  the  conclusion.  But  they  are  not  true.  The  intro- 
duction o<  Africans  into  our  country  is  expressly  forbidden  by 
law;  and  when  brought  into  this  country  by  the  intervention 
of  those  who  took  them  from  their  native  land,  provision  is 
made  for  their  re-exportation.  There  is  no  similar  prohibition 
nor  provision  with  regard  to  the  freeman  of  Europe,  and  there 
is,  therefore,  no  fair  reasoning  from  the  case  of  the  one  to  the 
other. 

The  Africans  in  question  are  not  in  the  predicament  in  which 
our  statutes  prescribe  the  duty  of  the  President:  there  has  been 
no  intention  to  violate  our  laws;  they  were  not  on  their  way 
to  this  country  when  captured  by  the  pirates,  nor  when  recap- 
tured from  them.  They  have  been  brought  in  by  our  own 
vessel — ^the  recaptor;  not  to  violate  our  laws,  but  with  a  view, 
I  presume,  to  secure  the  salvage,  and  perhaps  to  put  the  case 
under  the  direction  of  his  own  government.  They  are  not, 
therefore,  within  the  provisions  of  any  of  our  statutes. 

It  has  been  hence  doubted  whether  you  have  any  power  to 
act  on  the  subject.  But  it  was  determined  in  the  case  of  the 
<^  Jeune  Eugenie''  that  we  had  no  right  to  meddle  with  the  flag 
of  France;  and  that  when  a  vessel  covered  by  that  flag  had 
been  turned  from  her  course  by  one  of  our  cruisers,  the  Presi- 
dent had  power  to  restore  her,  or  to  hand  her  over,  on  applica- 
tion of  the  minister  of  France,  to  the  French  consul.  It  is,  in 
my  opinion,  for  the  exercise  of  the  same  power  only  that  the 
French  minister  has  called  here.  For  his  call  is  only  to  restore 
the  vessel,  with  her  cargo,  in  the  same  plight  in  which  thoy 
were  when  seized  by  the  pirates;  to  place  her,  in  all  respects, 
^^  in  statu  quo,^*  or  to  hand  over  the  vessel  and  her  cargo  to 
the  minister  of  the  nation  to  which  the  vessel  and  crew  belong, 
to  be  dealt  with  according  to  the  laws  of  France,  which  we 
can  have  no  agency  either  in  enforcing  or  defeating.  The 
application  is,  I  think,  well  founded. 

I  have  the  honor  to  remain,  sir,  most  respectfully,  your  obe* 
dient  servant, 

WM.  WIRT. 

To  the  Pbbbident  op  the  UmxED  Statss. 
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VALUE  OP  CERTAIN  LAND  WARItANTS. 

Land  warrants  under  the  act  of  Congress  of  3d  March»  1801,  mwai  be  received 
at  the  rate  of  two  dollars  per  acre  in  payment  for  any  lands  on  the  west  side 
of  the  Mississippi.    The  act  of  34th  April » 18S0,  does  not  affect  their  value^ 

Officb  of  the  Attorney  General,        • 
January  29,  1822. 

Sir:  I  am  of  opinion  that  the  warrant  No.  I,  to  Meriwether 
Lewis^  of  date  6tb  Maicfa^  1807,  for  1^600  acies  of  land,  (aad 
which,  in  strict  conformity  with  the  act  of  Congress  of  3d 
March  ^  1801,  stipulates^  in  tiie  akernative,  thai  it  m»y  be  re- 
ceived at  the  rate  of  two  dollais  per  acre,,  in  payment  of  any 
lands  lying  on  the  west  side  of  the  Mississippi,)  must  be  le* 
ceived  at  that  rate;  and  that  Congress  did  not  intend,  by  the 
act  of  24th  April,  1820^  '<  makkig  furthei  provision  for  the  sale 
of  the  public  lands,."  lo  affect  the  value  of  such  a  warrant;  nor 
eould  they  do  it,  without  a  violation  of  the  puUic  iaith  regu- 
larly pledged. 

I  have  the  koBor  to  remain,  sir,  reqpecifuUy,  your  obedient 
servant, 

WM.  WIRT. 

To  the  Secr£tart  of  thk  Trkasurt. 


MUNOZng  CLAIM  FOR  THE  ISABELLA. 

The  Isabella  haying  been  condemned  by  the  Supceme  Court  of  the  TJailed  State* 
as  a  British  vessel,  falsely  and  fraudulently  covered  by  Spanish  documents^ 
and  consequently  held  to  be  good  prize  of  war,  (6th  Whcatoo.p.  1  to  lUO,) 
and  a  claim  being  made  by  Alonzo  Beoigno  Mmnox  for  reimbursement  by 
Congress,  and  the  Attorney  General  being  requested  by  the  Judiciary  Com- 
mittee to  communicate  information  upon  the  subject,  the  case  and  its  history 
are  stated,  and  the  conduct  of  the  President,  the  judiciary , and  the  Attorney- 
General  defended.    (Sec  the  whole  case  in  Gth  Wheaton.) 

Attorney  General's  Office, 

April  2i,lS22. 

Sir:  I  regret  that  absence  from  Washington  prevented  my 
receiving  sooner  yonr  letter  of  the  9th  instant,  enclosing  the 
petition  of  Alonzo  Uenigno  Munoz,and  requesting  me  to  cpmr 
municate  to  the  Judiciary  Committee  any  information  [  may 
possess  on  the  subject. 
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The  petitioner  claims  reimbursemeat  for  the  ship  Isabella 
and  her  cargo,  which  he  represents  as  having  been  Spanish 
property,  owned  by  himself,  and  as  having  been  condemned 
by  the  Supreme  Court  of  the  United  States  as  British,  and 
consequently  prize  of  war,  under  circumstances  which,  if  true, 
would  justly  subject  that  tribunal,  the  President  of  the  United 
States,  and  myself,  to  impeachment  and  condemnation.  In 
reply  to  which,  I  shall  take  the  liberty  to  say,  that  so  far  as 
it  imputes  guilt  either  to  the  judiciary,  the  Executive,  or  my- 
self, it  is  a  despicable  libel,  whether  the  author  of  it  be  Spanish 
or  American.  In  saying  this,  I  wish  it  to  be  distinctly  under- 
stood that  I  do  not  intend  to  inculpate  the  honorable  gentlemen 
to  whom  reference  is  made  in  the  letter  accompanying  the  me- 
morial, because  I  consider  them  as  utterly  incapable  of  giving 
any  countenance  to  so  unfounded  a  calumny. 

With  respect  to  the  case  of  the  Isabella  and  her  cargo,  I  beg 
leave  to  refer  the  committee  to  the  report  of  it  published  by  Mr. 
Wheaton  in  his  6th  vol.,  p.  1  to  100.  According  to  this  teport, 
(p.  4,)  every  tribunal  before  which  this  case  has  ever  been 
brought,  has  condemned  this  ship  and  cargo  as  British  property 
and  prize  of  war,  falsely  and  fraudulently  covered  as  Spanish, 
under  the  name  of  Munoz.  If  the  report  be  correct,  (and  I 
have  not  the  lecord  before  me  to  test  it,  nor  have  I  any  recollec- 
tion which  is  at  all  in  conflict  with  the  report,)  the  petition  is 
false  in  die  statement  that  the  district  court,  in  which  the  libel 
originated,  acquitted  the  vessel  and  cargo;  it  cannot  be  other- 
wise than  false  in  the  assertion  that  the  chief  justice,  who 
affirmed  that  sentence  (according  to  the  report)  in  the  circuit 
court  of  North  Carolina,  proceeded  on  a  mistake,  ichich  he 
afterwards  acknowledged^  if  the  petitioner  means  to  state  that 
the  opinion  of  the  chief  justice  on  the  Spanish  treaty  .{which 
he,  the  petitioner,  declares  to  have  been  the  ground  on  which 
the  case  was  finally  decided)  was  different  when  the  case  was 
decided  by  the  Supreme  Court  from  what  it  was  when  he  con- 
demned the  ship  and  cargo  in  the  circuit  court  of  North  Caro- 
lina, because  Judge  Story,  in  delivering  the  opinion  of  the 
Supreme  Court  against  the  petitioner,  on  this  ground^  states 
(p.  76)  that  six  judges  concur  in  the  opinion  which  he  de- 
livers— leaving,  consequently,  otie  dissentient  only  on  this  point; 
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and  the  opinion  of  Judge  Johnson  informs  ns  that  he^  and  not 
the  chief  justice,  was  that  dissentient. 

With  respect  to  the  merits  of  this  case,  they  divided  them- 
selves into  two  general  questions:  1st.  Whether  the  documents 
which  the  ship  carried  were  such  as,  under  the  17th  article  of 
our  tieaty  of  1795  with  Spain,  protected  her  as  Spanish  property, 
and  exempted  her  from  &rther  examination  ?  2d.  If  they  were 
not,  whether  the  evidence  proved  the  ship  and  cargo  to  be 
British  and  prize  of  war?  Unless  both  questions  were  decided 
against  the  petitioner,  the  property  could  not  have  been  con- 
demned to  the  captors.  There  was  uq  hurry  in  the  case. 
The  most  ample  time  was  allowed  to  the  petitioner  to  make 
good  his  claim.  There  was  an  order  for  ferther  proof  in  the 
circuit  court,  and  ferther  proof  was  there  admitted;  after  which 
it  was  that  the  chief  justice  affirmed  the  sentence  of  condem- 
nation, which  had  been  pronounced  by  the  district  court,  (p.  4. 

In  the  Supreme  Court  full  time  was  again  allowed,  and 
farther  proof  was  admitted;  the  case  was  elaboiately  argued 
again  and  again;  and  after  the  last  argument,  the  Supreme 
Court  kept  the  case  under  advisement  for  a  y>hde  f/ear,  (from 
February,  1820,  to  February,  1821;)  after  all  which  discussion 
and  ample  deliberation  it  was  that  the  Supreme  Court  affirmed 
the  sentence  pronounced  by  the  chief  justice  in  the  circuit  court, 
condemning  this  ship  and  cargo  as  British  property  and  prize 
of  war,  falsely  and  fraudulently  attempted  to  be  covered  as 
Spanish  under  the  name  of  Munoz.  If,  under  these  circum- 
stances, Munoz  is  entitled  to  claim  the  value  of  this  ship  and 
cargo  from  the  United  States,  his  title  can  be  founded  only  on 
the  admission  of  such  a  degree  of  corruption  in  the  tribunals 
through  which  the  case  has  passed  as  would  make  it  the  duty 
of  the  committee  which  admits  his  claim  to  direct  their  tm- 
peachmait.  With  respect  to  the  particular  circumstances  which 
the  petitioner  represents  as  having  occurred  in  the  Supreme 
Court  of  the  United  States,  for  the  purpose  of  showing  that 
''justice  was  not  administered  in  ptirity"  by  that  tribunal,  they 
were  simply  these: 

On  the  argument  of  the  cause  before  the  Supreme  Court, 
one  of  the  grounds  taken  by  the  appellant^s  counsel,  as  already 
stated,  and  that  on  which  they  seemed  chiefly  to  rely  for  suc- 
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cess,  was,  that  tha  ship  bore  the  documents  required  by  the 
17th  article  of  our  treaty  with  Spain  of  1795;  and  they  were 
understood  by  me  as  maintaining,  from  the  necessity  of  the 
case,  the  extreme  position,  that,  although  we  might,  on  behalf 
of  the  cjiptors,  be  able  to  exhibit  the  most  clear  and  conclusitre 
proof  that  the  ship  and  cargo  were  actually  British,  and  that 
the  documents  in  question  had  been  pix)cured  by  a  fraud  prac- 
tised by  the  British  owner  and  his  Spanish  confederate  on  the 
Spanish  authorities  in  Cuba,  yet  still  the  court  was  estopped 
by  the  treaty  fifom  looking  beyond  the  documents  themselves, 
and  must,  by  the  mere  force  of  these  documents^  restore  the 
ship  and  cargo  to  the  claimants,  however  manifest  and  palpable 
the  fraud  by  which  they  had  been  procured,  and  the  falsity  of 
the  ownership,  which  tTiey  affirmed.  Such  was  my  under- 
standing of  the  position  for  which  the  adverse  counsel  contend- 
ed, and  for  which  they  were  obliged,  by  the  emergencies  of 
their  case,  to  contend;  because,  looking  beyond  the  documents, 
I  held  it  clear  (and  the  court  so  decided)  that  the  property  was 
British,  under  the  fraudulent  cover  of  Manoz*s  name.  On  the 
other  hand,  the  counsel  for  the  captors  insisted  that  the  docu- 
ments were  not  those  which  the  treaty  required;  and  even  if 
they  were  so  in  form,  still  that  it  could  be  made  to  appear  to 
the  satisfaction  of  the  court  that  they  had  been  obtained  by  a 
fraud  practised  on  the  Spanish  authorities  in  Cuba;  these  papers 
were  not  a  substantial  satisfaction  of  that  treaty,  and  presented 
no  bar  to  the  assertion  of  our  belligerent  rights  against  Great 
Britain  and  her  subjects* 

The  Supreme  Court,  perceiving  the  importance  of  this  ques- 
tion, not  only  in  the  individual  case,  but  in  its  bearing  on  the 
belligerent  faculties  and  rights  of  this  nation,  called  for  farther 
argument  on  this  separate  question;  and  it  was  again  argued 
on  their  call.  It  will  be  observed  by  the  committee  that  the 
17th  article  of  the  Spanish  treaty,  besides  a  general  description 
of  the  documents  by  which  the  ships  of  the  respective  nations 
fehould  be  exempted  from  further  search  or  delay,  refers  to  the 
forms  of  these  documents  as  annexed  to  the  treaty.  No  forms, 
however,  having  been  annexed  to  the  treaty  as  printed,  I  was 
led  to  inquire  of  the  Secretary  of  State  if  any  such  were  an- 
nexed to  the  original  treaty  in  our  possession.    In  making  this 
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inquiry 9 1  stated  the  case  which  had  produced  it^  and  I  believe 
that  not  only  the  President,  but  every  member  of  the  execu- 
tive council,  was  impressed  with  the  importance  of  the  ques- 
tion. The  question  on  the  Spanish  treaty  having  thus  become, 
apparently,  the  nodus  of  the  controversy,  and  my  own  mind 
having  been  thus  solemnly  and  repeatedly  called  to  its  consid- 
eration, it  required  no  great  sagacity  on  my  part  to  discover 
that  if  the  principle  for  which  the  claimant's  counsel  contended 
were  once  established  by  the  authority  of  our  own  courts,  an 
enemy  of  the  United  States  would  only  have  to  cover  himself 
with  documents,  procured  by  whatsoever  means,  from  the  infe- 
rior authorities  of  any  nation  with  which  we  might  have  such 
a  treaty  as  we  had  with  Spain,  (and  we  had  several  such,) 
and  he  would  become  consecrated  against  our  cruisers;  that, 
although  we  might  possess  the  most  conclusive  proof  of  the 
corrupt  and  fraudulent  practices  by  which  these  documents 
had  been  obtained — nay,  although  the  party  himself  might 
admit  the  fact — he  might  still  defy  our  power^  while  he  laughed 
at  our  foUy.  As  my  professional  observation  had  shown  me 
with  what  ease  false  papers  could  be  proci;u:ed  to  elude  and 
baffle  the  rights  of  belligerents,  it  became  manifest  to  me  that 
we  could  never  wage  any  future  war  with  a  commercial  nation 
on  equal  terms,  since,  by  the  device  to  which  this  principle 
must  give  such  facilities,  by  the  constant  frauds  to  which  it 
would  invite,  by  holding  out  the  double  premium  of  indemnity 
and  profit,  it  would  be  perfectly  easy  for  such  a  nation  to  place 
her  commerce  beyond  our  power;  to  become  our  carriers,  as 
well  as  her  own;  and  thus  to  derive  from  the  war  itself  an 
increase  of  the  means  of  carrying  it  on.  Pursuing  this  sub- 
ject still  further,  and  looking  to  the  character  and  pursuits  of 
those  nations  from  whom  alone  the  United  States  had  reason 
to  anticipate  future  hostilities  of  a  serious  nature,  the  principle 
became,  in  my  opinion,  more  and  more  important;  and  i  beg 
leave  to  refer  you  to  the  opinion  of  the  Supreme  Court,  as 
delivered  by  Judge  Story,  for  the  purpose  of  showing  that  I 
was  not  singular  in  regarding  this  question  as  involving 
<^  matters  of  deep  and  universal  interest"  to  the  nation.  With 
this  view  of  the  subject,  what  was  it  my  duty,  as  the  Attorney 
General  of  the  United  Stales,  to  do?    Was  it  not  my  duty  to 
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ftpprize  the  executive  government  of  the  pending  of  this  ques- 
tion, and  of  the  deep  stake  which  the  nation  had  in  it,  and  to 
suggest  the  propriety,  while  the  case  was  still  sub  judice  anH 
in  dubiOf  to  ask  a  reargument  of  it  on  the  part  of  the  nation? 
The  act  of  Congress  which  prescribes  the  duties  of  the  Attor- 
ney General,  makes  it  his  duty  expressly  to  prosecute  and  con- 
duct all  suits  in  the  Supreme  Court  in  which  the  United  States 
skall  be  concerned.  He  is  thus  expressly  charged  with  the  care 
and  protection  of  the  interests  of  the  United  Staties  in  all  the 
controversies  which  come  before  the  Supreme  Court.  Suppose 
that  I  had  had  no  private  professional  connexion  with  this 
cause,  but,  as  a  mere  hearer  of  the  debate,  I  had  become  ap- 
prized of  the  deep  interest  of  the  nation  in  this  question,  would 
it  not  have  been  a  most  culpable  neglect  of  my  official  duties 
to  have  suffered  it  to  pass  without  notice  ?  And  if  so,  did  the 
circumstance  of  my  having  been  retained  in  the  cause,  as  one 
of  the  counsel  of  the  captors,  and  having  been  thereby  led  to 
a  more  intimate  knowledge  of  the  subject,  and  a  more  profound 
consideration  of  its  bearing  on  the  interests  of  the  nation,  ab- 
solve me  from  the  discharge  of  this  official  duty?  Such  may 
be  the  opinion  of  Munoz,  and  of  those  who  are  using  him  as 
their  instrument  in  this  case,  if  such  there  be;  but  it  was  not 
mine.  I  thought  it  my  duty  to  bring  the  subject  to  the  con- 
sideration of  the  President,  and  of  the  gentlemen  who  compose 
his  council;  and  I  did  so.  I  was  requested  to  make  the  com- 
munication to  the  President  in  writing;  and  I  did  so  by  a  letter, 
of  which  I  annex  a  copy,  marked  A.  I  believe  that  the  Pres- 
ident and  every  member  of  his  council  concurred  in  the  opin- 
ion, that,  if  the  court  were  still  in  doubt  on  the  construction 
of  the  treaty,  a  motion  ought  to  be  made  for  a  farther  argument 
of  it.  I  received  the  President's  instructions  to  this  effect; 
and  thereupon  addressed  to  the  Chief  Justice  the  letter  of 
which  I  also  annex  a  copy,  which  is  marked  B.  I  beg  the 
particular  attention  of  the  committee  to  the  terms  of  these  let- 
ters. It  will  be  observed  that  my  communication  to  the  Presi- 
dent is  perfectly  open  and  aboveboard  with  regard  to  my  ante- 
cedeat  professional  connexion  with  this  case.  I  stated  to  him, 
with  truth,  the  motive  by  which  I  was  influenced.  My  sug- 
gestion was,  simply^  that  a  motion  should  be  made  to  have 


Digitized  by  CjOOQIC 


042  HON.  WILLIAM  WIRT 

Munoz'a  Claim  for  the  Isabella. 

the  case  reargued,  if  the  court  itself  still  had  doubts,  and  deemed 
the  motion  not  improper.  My  correspondence  with  the  Presi- 
dent was  laid  before  the  court  in  my  letter  to  the  Chief  Justice. 
The  court  saw  the  whole  of  my  agency  in  this  affair,  and,  if  [ 
had  unwittingly  fallen  into  error,  would  have  corrected  me: 
much  more  would  they  have  done  so,  bad  they  supposed  that 
the  course  pursued  either  by  myself  or  the  Executive,  under 
whose  orders  I  acted,  had  resulted  from  any  sinister  view  of 
tampering  with  their  purity  or  interfering  with  their  independ- 
ence. But  the  court  saw  in  this  simple  proposal  for  a  reargu- 
ment  nothing  either  indelicate  or  improper.  They  so  stated  to 
me:  whereupon  I  made  the  motion;  the  cause  was  reargued; 
and  this  point,  as  to  which  alone  the  Executive  had  asked  a 
new  argument,  was  decided,  by  six  judges  against  one,  in 
fevor  of  that  construction  of  the  treaty  which  denied  our  enemy 
the  cover  of  false  papers  fraudulently  obtained  from  the  tribunal 
of  a  friend;  and  thus  left  us  in  the  full  exercise  of  our  bellige* 
rent  rights  and  faculties. 

The  petitioner  enters  with  very  little  decorum,  and,  I  pre- 
sume, with  as  litde  accuracy  of  knowledge,  into  the  secret  con* 
ferences  of  the  judges  of  the  Supreme  Court  of  the  United 
States,  and  affects  to  exhibit  a  statement  of  their  respective 
opinions  in  the  various  stages  of  their  private  official  advise- 
ment. Through  what  channel  this  foreigner,  residing  all  along 
in  Havana,  gained  the  information  which  he  professes  to  detail 
on  this  subject,  I  shall  not  stop  to  inquire.  To  suppose  him 
accurately  informed,  is  to  make  a  supposition  not  very  comr 
patible  with  the  respect  which  we  profess  and  feel  for  the  judges 
who  compose  that  court.  But  when  he  proceeds  to  state  that 
at  the  time  at  which  I  addressed  the  letter  (B)  to  the  Chief 
Justice,  they  had  made  up  their  opinions  in  his  favor,  andl 
weie  prepared  to  deliver  it,  I  shall  only  say,  that  if  such  was 
indeed  the  state  of  things,  ii  was  a  state  to  which  my  letter  and 
motion  were  entirely  inapplicable;  for  the  committee  will  ob- 
serve that  the  motion  which  I  was  instructed  to  make,  and 
which  I  did  make,  was  founded  expressly  on  the  supposition, 
twice  repeated,  thai  the  court  still  entertained  doubts  oh  the 
point.  If  the  court,  entertaining  no  doubts,  still  heard  the 
argument,  it  was  not  what  I  was  instructed  to  ask,  and  did 
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ask.  I  have  no  4oubt  that  in  hearing  it^  as  well  as  deciding 
it,  they  were  moved  by  a  pure  sense  of  public  duty;  and  that 
the  petitioner  has  no  just  cause  to  complain  of  anything  that 
has  occurred  either  in  the  progress  or  the  decision  of  his  case. 
I  Will  merely  add,  with  regard  to  the  insinuation  that  the 
petitioner  ^^  hopes  to  be  able  to  prove  "  that  in  my  conduct  in  this 
affair  I  ^^was  acting  under  engagements  which  had  in  contem-' 
plation  a  considerable  remuneration  depending  on  the  final  issue 
»f  the  suUy^  that  it  this  insinuation  be  of  American  manufac- 
ture, I  am  sorry  to  say  that  it  is  a  wilful  and  wicked  falsehood; 
if  it  be  of  foreign  origin,  I  will  merely  say  that  the  British 
subject  who  uses  the  name  of  Mutioz  has  probably  taken  the 
standard  of  his  conjecture  as  to  my  contingent  iee  from  that 
which  was  engaged  on  the  other  side.  It  happens,  however, 
unfortunately  for  the  hypothesis,  that  although  the  captor's 
side  of  a  prize  is,  as  you  know,  sir,  pre- eminently  the  side  for 
contingent  fees,  yet,  on  this  occasion,  owing  to  previous  ser- 
vices for  the  same  privateer  in  other  cases,  I  had  no  contingency 
but  the  petty  one  of  three  hundred  dollars  dependent  on  the 
issue;  and  whether  the  conduct  which  I  observed  on  this  ocpa- 
sion  was  prompted  by  any  sordid  consideration  for  this  paltry 
and  contemptible  sum,  or  directed  by  the  great  public  consid- 
erations of  national  importance  which  I  have  stated,  I  am  per- 
fectly willing  to  submit  to  your  award,  sir,  and  that  of  the  hon* 
orable  gentlemen  who  compose  the  Judiciary  Committee. 

I  have  the  honor  to  be,  &c.,  &c., 

WM.  WIRT. 
To  the  Chairman  of  the  Judiciary  Committee 

Himse  of  Representatives  of  the  United  States. 


CLAIMS  UNDER  ACT  OF  MAY  4,  18J». 
No  claims  for  losses  sustained  by  officers,  volunteers,  rangers,  or  others  eDga§;ed 
in  the  campaign  against  the  Seminole  Indians,  are  to  be  allowed,  except  those 
which  took  place  in  consequence  of  the  government  of  the  United  States  fedling 
to  supply  sufficient  forage,  and  to  such  claimants  only  as  can  furnish  the  eviv 
depce  called  fbr  by  the  proviso  of  the  act  of  May  4, 183S. 

Office  of  the  Attorney  General, 

May  22,  1822. 
Sir:  It  is  manifest  from  the  statement  accompanying  the  act 
of  May  4, 1822,  ^'for  the  lelief  of  the  officers,  d&c.,  engaged 
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in  the  late  campaign  against  the  Seminole  Indians/'  that  this 
act  was  passed  without  adverting  to  the  precise  ^tate  of  things 
on  which  it  was  intended  to  bear:  thus,  in  the  enacting  clause, 
rangers  are  named  as  a  part  of  the  objects  for  whom  the  act 
intended  to  provide;  yet  in  the  same  enacting  clause,  the  pro- 
vision is  tied  down  to  cases  totally  inapplicable  to  rangers,  to 
wit:  to  the  case  of  losses  of  horses  "  in  consequence  of  the  gov- 
ernment of  the  United  States  foiling  to  supply  sufilcient  forage;" 
rangers,  by  the  existing  laws,  having  been  bound  to  supply 
their  own  forage. 

So  in  the  enacting  clause,  by  the  general  terms  ^^  any  officer, 
volunteer,  ranger,  cavalry,  or  other  person  engaged  in  the  cam- 
paign of  1818,  against  the  Seminole  Indians,"  a  purpose  is  in- 
dicated to  provide  for  all  for  whom  the  United  States  were 
bound  to  furnish  forage,  and  not  to  limit  the  provision  to  those 
who  could  be  considered  as  belonging  to  any  particular  com- 
pany: thus  the  term  "  any  officer*^  would  embrace  field-officers; 
and  the  description  ^^  any  persons^  ^  would  embrace  the  owners 
of  teams;  and  yet^  when  the  act  proceeds  to  state  the  evidence 
without  which  no  claim  shall  be  allowed,  the  generality  of  these 
is  unavoidably  restrained  to  those  who  do  belong  to  companies; 
for  the  words  are,  "  provided  that  no  claim  shall  be  allowed 
under  the  provisions  of  this  act,  until  proper  evidence  shall 
have  been  received  by  the  accounting  officers  from  the  com- 
manding officer  of  the  company  to  which  the  claimant  shall 
have  belonged."  Then  no  daim  can  be  allowed  under  the 
provisions  of  this  act,  except  to  those  who  can  furnish  the  evi- 
dence which  the  law  exacts  as  the  indispensable  prerequisite, 
to  wit:  to  claimants  who  shall  have  belonged  to  some  com- 
pany from  which  this  indispensable  evidence  is  required-  to 
come.  If  there  were  any  ambiguity  in  these  expressions,  there 
would  be  room  for  construction,  and  I  should  adopt  that  which 
you  suggested,  to  wit:  that  this  provision  is  to  be  considered 
as  confined  to  the  case  of  claimants  who  have  in  fact  belonged 
to  companies.  But  there  is  no  ambiguity  in  the  terms,  and, 
consequently,  no  room  for  construction .  They  look  to  all  claims 
that  may  be  ofiered  under  the  act;  and  declare,  in  sweeping 
and  absolute  terms,  that  '^  no  claim  shall  be  allowed  under  the 
provisions  of  this  act,  until,"  &c.    This  proviso  is  a  qualifica* 
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tk)R  which  operates  on  the  whole  law;  and  though  I  believe 
myself  that  it  narrows  the  enacting  clause  beyond  the  real  pur* 
pose  of  Congress,  it  wiU  tot  do  to  take  this  purpose  on  credit^ 
against  the  terms  of  a  restriction  so  clear  and  so  absolute,  so 
explicitly  exclusive  of  all  claims,  in  support  of  which  the  specific 
ptoof  requ  ired  cannot  be  furnished .  To  enlarge  by  construction 
language  so  unambignous  and  so  imperious,  would  be  to  con- 
found construction  with  legislation.  It  is  better  to  take  the 
*  sense  so  clearly  and  positively  expressed,  and  leave  it  to  Con^ 
gress,  if  they  think  proper,  to  explain  their  purpose  by  a  sub- 
sequent law,  than  for  us  to  legislate  under  color  o(  construing 
a  law, 

I  am  therefore  of  the  opinion  that  no  losses  are  to  be  allowed, 
except  those  which  took  place  in  consequence  of  the  govern- 
ment of  the  United  States  Ming  to  supply  sufficient  forage  j 
and  that  no  claims  are  to  be  allowed  under  the  provisions  of 
this  act,  but  to  such  claimants  as  can  furnish  the  evidence 
called  for  by  the  proviso  which  1  have  been  considering. 

I  am  perfecdy  aware  of  the  inconveniences  which  this  opin- 
ion may  produce,  but  it  is  the  effect  of  positive  enactments, 
with  which,  1  think,  the  executive  officers  have  no  power  to 
dispense. 

I  have  the  honor,  &c., 

WM,  WIRT. 

To  the  Sborbtart  of  War. 


THE  OUTFIT  OF  AtlNISTERS. 

The  fund  for  foreign  intercourse  is  an  annual  fund  placed  at  the  disposal  of  the 
President  to  defray  its  expenses;  and  he  is  limited  in  respect  to  an  outfit,  only 
by  the  proyiston  that  it  shall  not  exceed  a  year's  salary.  When  the  outfit 
haa  been  paid,  it  is  beyond  the  recall  of  the  President  Or  Congress. 

Office  of  the  AxToiurEY  General, 

June  6,  1822. 
Sir  :  Alter  a  careful  consideration  of  the  case  of  Mr.  Adams^ 
which  you  have  submitted  for  my  opinion,  I  think  him  clearly 
entitled  to  the  whole  of  the  outfit  which  Was  allowed  and  paid 
35 
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lo  him  by  the  President  out  of  the  funds  placed  by  the  taw  at 
his  disposal  for  this  purpose. 

I  think  Mr.  Adams's  view  of  the  subject  unanswerable.  ITie 
question  of  outfit  is  given  to  the  President  exclusively,  and 
without  limit,  save  only  that  he  is  not  to  exceed  a  whole  year's 
salary.  In  the  jnresent  case,  he  kept  within  this  limit,  and  his 
decision  was  final  and  irrevocable.  The  refusal  of  Oongress 
to  sanction  the  allowance  is  wholly  immaterial  to  thi^  question. 
Their  sanction  was  not  necessary  to  consummate  either  the* 
power  of  the  President  or  the  right  of  Mr.  Adams.  They  were 
both  perfect  without  it.  They  stood  upon  existing  laws,  acting 
upon  an  existing  fund,  and  not  upon  a  fund  thereafter  to  be 
called  into  being  by  a  vote  of  Congress.  Had  the  latter  been 
the  case,  my  opinion  would  have  been  difierent.  Were  an 
allowance  of  outfit  nothing  more  than  on  esiimate  prepared  by 
the  President  to  be  laid  before  Congress,  with  the  view  of 
leading  to  an  appropriation  out  of  which  it  was  to  be  paid,  then 
Congress  would  have  the  control  of  the  subject,  and  their 
refusal  to  appropriate  would  overrule  the  President.  Bot  the 
fund  for  foreign  intercourse  is,  I  understand,  an  annual  fund, 
out  of  which  the  expenses  of  that  intercourse  are  paid;  and  it 
was  from  this  fund,  thus  placed  at  the  disposal  of  the  Presi* 
dent,  that  the  outfit  allowed  to  Mr.  Adams  was  drawn  and  paifll; 
and,  consequently,  no  appropriation  was  necessary  to  give  the 
President's  decision  efiect. 

The  allowance  having  been  thus  regularly  made  and  paid, 
I  consider  the  subject  as  placed  beyond  the  reach  of  recall,  either 
by  the  President  or  Congress.  It  would  be  extremely  unjust 
and  cruel  were  it  otherwise.  An  allowance  is  regularly  made 
to  a  foreign  minister  on  the  express  ground  of  its  being  neces- 
sary to  the  additional  expenses  which  he  must  encounter  in  his 
peiv  mission.  He  accepts  the  mission  and  encounters  the  ex- 
pense on  the  faith  of  the  allowance  made  and  paid  to  him  by 
the  President;  and  when  the  business  is  all  over,  and  the 
expenses  have  been  incurred  and  paid,  he  is  told  he  must  re* 
fund  one-half  of  the  advance!  I  am  persuaded  that  no  court 
of  justice  would  tolerate  this;  and  I  will  barely  suggest,  in  con- 
clusion, that  if  you  think  otherwise,' it  is  practicable  to  make 
the  experiment  by  ordering  a  suit  against  Mr.  Adams  for  the 
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«Heged  balance  in  his  bands;  to  which,  I  dare  say,  he  would 
have  no  objection.  But  you  wiR  n^t  u nderstand  me  as  advising 
this  cottise^  fori  am  thoroughly  persuaded  that  the  suit  would 
fiuL 

I  have  the  honor,  &c, 

WM.  WIRT. 
To  the  PssaiBBNT  op  thk  Uniteo  Stated. 


BREVET  PAY  OF  GENERAL  MACOMB. 

IT^ether  General  Macomb  is  entitled  to  the  brevet  pay  of  brigadier  general, 
^^pends  upon  whetjier  l^e  has  a  command  according  to  hia  brevet  rank.  But, 
what  a  command  according  to  brevet  rank  is^  the  law  does  not  decide ;  the 
aame  ia  left  to  be  determined  by  the  regulationa  of  the  army. 

OPfilOB  OP  THE  ATTaRNIBT  GENERAL, 

June  6,1822. 
Scr:  Theqtiestion  whether  General  Macomb  is  entitled  to 
the  bievet  pay  of  brigadier  general,  is  one  of  those  questions 
on  which  I  express  an  opinion  with  diffidence  and  reluctance^ 
l^ecause  they  do  «ot  depend  on  positive  law  only,  but  call  for 
fin  intimate  knoiv4edge  of  army  regulations  and  organization, 
which  constitutes  no  part  of  the  science  of  my  profession* 
The  act  of  April  16, 1818,  legulatiag  the  pay  and  emoluments 
of  brevet  cheers,  provides  that  the  officers  of  the  army  who 
hove  btevet  commissions  shall  be  entitled  to  and  receive  the 
pay  and  emoluments  of  their  brevet  rank  when  on  duty,  and 
Jumng  m  eommand  aeeording'  to  ikeir  brevet  ranky  and  at  no 
idher  time.  What  is'  a  command  according  to  brevet  rank? 
it  is  obvious  that  this  is  not  a  legal  question,  unless  there  be 
jsome  law  in  force  which  expl&ins  what  is  a  command  accord- 
ing to  biievet  rank.  We  cannot  look  to  the  act  of  the  6th  of 
July,  1812^,  to  enswer  this  question,  for  the  reasons  given  in 
my  opinion  in  the  case  of  Generals  Scott  and  Gaines,  on  the 
89th  of  December  last,  and  which,  (herefore,  it  is  unnecessary 
to  repeat  heie.  i  have  met  with  no  act  of  Congress  which 
^vee  UB  the  organization  of  an  army,  so  as  to  inform  me  what 
IS  the  command  of  a  brigadier  general.  The  tide  imports  that 
lie  shall  connmand  «  brigade^  and  the  military  regulation  of 
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8th  May,  1818,  declares  that  breret  officers  shall  receiyetfae 
pay  and  emolaments  of  their  brevet  commissions  wheu  they 
exercise  command  equal  to  their  brevet  rank }  for  examcple-- 
a  brevet  brigadier  general,  a  brigade.    But  here  another  ques- 
tion arises — "  What  is  a  brigade  V^    I  can  find  no  law  that  is 
still  in  force  which  gives  us  the  organization  of  an  army. 
The  act  of  3d  of  March,  1799,  for  the  better  organizing  the 
troops  of  the  United  States,  and  for  other  purposes,  ordains, 
inter  aliay  that  two  regiments  of  infantry  or  cavalry  shall  con* 
stitute  n  brigade;  but  the  troops  raised  under  this  act  have  long 
since  been  disbanded,  so  that  the  law  ceased  to  have  a  sutject 
on  which  it  could  operate.    There  is  no  act  of  Congress,  th^i, 
which  enables  me  to  decide  what  is  a  comtmand  according  to 
the  rank  of  brigadier  general.    In  the  silence  of  the  law,  I 
suppose  it  to  have  been  always  perfectly  competent  to  the  Pres- 
ident  of  the  United  States  to  declare,  by  his  own  orders,  what 
should  constitute  a  brigade,  or  what  should  be  a  command 
according  to  brevet  rank.    The  act  of  S4th  April,  181&,  for 
organizing  the  general  staff,  and  making  further  provision  for 
the  army  of  the  United  States,  provides,  in  the  9th  section, 
that  the  regulations  in  force  before  the  reduction  of  the  army 
be  recognised,  as  for  as  the  same  be  applicable  to  the  service; 
subject,  however,  to  such  alterations  as  the  Secretary  of  War 
may  adopt,  with  the  approbation  of  the  President  of  the  United 
States.     It  was,  I  presume,  in  the  exercise  of  this  power  that 
the  order  of  8th  May,  1818,  was  passed;  and  which  declared 
(undoubtedly  with  reference  to  the  act  of  16th  of  April  pre* 
ceding,  and  as  explanatory  of  it)  that  a  brevet  brigadier  gene^ 
ral  should  receive  brevet  pay  only  while  he  commanded  a 
brigade.    The  same  power  authorized  the  further  definition  of 
brevet  rank  which  is  given  in  the  3d  article,  2d  paragraph,  of 
the  regulations  of  the  army,  compiled  by  General  Scott,  and 
sanctioned,  as  I  understand,  by  the  President;  by  which  it  is 
provided  that  brevet  rank  shall  take  place  only  in  the  following 
cases,  inter  alia:  1st.  When  it  renders  an  officer  present  on 
duty  with  a  separate  command,  comprising  troops  of  different 
corps,  the  superior  thereof.    2d.  By  special  assignment,  made 
by  either  the  President  of  the  United  States  or  the  general  in- 
ehief  of  a  particular  army  in  the  field,  whereby  a  brovet  officer 
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may  he  invested  with  a  separate  command^  comprising  troops 
of  a  ditfbrent  corps,  although  not  previously  on  duty  with  it. 
Hf  hether  General  Macomb  is  in  either  of  these  situations^  is 
a  question  of  fect^  which  it  is  not  my  province  to  settle;  but 
if  in  either^  <  think  that  brevet  pay  cannot  be  refused  him. 

The  law  stops  with  saying  that  he  shall  have  brevet  pay  only 
when  he  commands' according  lo  his  brevet  rank.  What  con- 
stitutes a  commaJnd  according  to  brevet  raak^  the  law  does  not 
decide.  It  leaves  this  matter,  I  apprehend,  to  be  settled  by 
those  regulations  which  had  been  made,  and  on  which  an  un- 
limited power  of  alteration  is  confided  to  the  President.  What 
regulations  have  been  made  by  him — ^what  was  their  purpose — 
whether  they  reach  this  case — and  in  what  perdicameni  these 
regulations  now  stand — are  all  military,  and  not  legal  ques- 
tioHs.  If  those  to  which  i  have  adverted  are  still  in  force, 
and  are  all  liiat  are  in  force,  then  the  only  question  is,  whether 
CSenenid  Macomb  is  in  either  of  the  situations  described  by  those 
regulations;  and  this  is  a  question  which  belongs  exclusively 
to  your  department. 

I  am  aware  that  the  sanction  given  by  Congress  to  the  army 
regulations  compiled  by  General  Scott,  by  the  14th  section  of 
the  act  of  2d  of  March,  1821,  was  withdrawn  by  the  act  of  7th 
of  May,  1832;  still,  however,  these  regulations  had  received 
the  separate  sanction  of  the  President,  and  after  the  withdrawal 
of  the  legislative  sanction,  they  were  still  continued  in  force, 
by  the  authority  of  the  President,  in  ail  cases  where  they  do 
not  conflict  with  positive  legislation.  The  sanction  of  the 
President  alone  is  entirely  suflkient,  under  the  act  of  the  24th 
of  Aprils  1816,  to  give  them  full  effect  as  army  regulations; 
and  those  which  I  have  cited  are  by  no  means  in  conflict  with 
positive  legislation,  since  positive  legislation  has  stopped  short 
with  making  a  command  according  to  brevet  rank  the  criterion 
of  brevet  pay;  leaving  wholly  open  and  undecided  the  question, 
what  is  a  command  according  to  brevet  rank?  The  purpose  of 
these  regulations,  then,  is  merely  to  supply  what  positive  legis- 
lation had  wholly  onntted,  and  not  to  contradict  it  in  anything 
which  it  had  enacted.  Standing  clear,  then,  of  all  legislation, 
the  sanction  given  by  the  President  to  these  regulations  becomes 
absolute  and  unconditional* 
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Nor  are  the  regulations  of  lSSX>y  1  presume^  in  coBflict  witb 
that  of  the  8th  of  May^  1818,  which  I  hdve  cited;  they  aie  sap- 
plemental  and  additional;  they  leave  the  order  of  the  8th  of 
May,  1818,  to  act  upon  the  Kne,  and  supply  a  piovision  for 
cases  which  appear  not  to  have  been  contempkited  by  that 
order.  This,  however,,  is  again  a  question  mmch  more  proper 
lor  your  department  than  mine;  for  I  pfofess  not  to  have  that 
acquaintance  with  the  whole  range  of  your  avroy  regulations, 
Dor  that  knowledge  of  the  organized  bodies  on  whidl  they  ara 
intended  to  act,  which  is  necessary  to  qualiff  me  to  compara 
them,  and  decide  on  their  relative  bearing  and  eflfect.  This 
knowledge  belongs  peculiarty  to  the  Department  of  War,  and 
with  it  I  presume  Dot  to  meddle,  so  &r  as  to  hazardi  an  official 
oiMnion  on  it. 

1  am  very  sensible  that  this  opiniom  does  not  go  Ae  whole- 
length  of  deciding  the  question  which  3^u  have  lefenred  to  me; 
and  the  reason  is,  because  the  law,  which  is  my  science,  does 
not  go  the  whole  length  of  deciding  it.  i  must  be  peimitled^ 
therefore,  to  stop  where  the  law  stops^  and  leava  to  the  Departs 
ment  of  War  that  part  of  the  subject  which  liea  within  its  pap^ 
ticularprovince* 

1  have  the  honor,,  d&c.^d6c.^ 

WM.  WHtT. 

To  the  Secretary  of  War. 


INTEREST  ON  TH£  OEOROIA  CUIIMS. 

Iiiterest  ought  not  to-  be  aUowed  on  the  Georgia  claims  settled  hy  thecommiV 
aioners  under  the  treaty  of  the  8th  of  January » 1891,  with  the  Creek  nation  of 
Indiana. 

Office  of  tbe  Atsornst  Grnbrai^ 

Jufi0  11^1822. 

Sir:  I  have  considered  the  question  of  the  aUowanoe  of  io* 

terest  on  the  Georgia  claims  settled  by  the  commissioners  nnder 

the  treaty  with  the  Creek  nation  of  Indians  of  the  8th  ol 

January^  1821)  and  am  of  the  opinioa  that  inteMSt  ought  not 
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lo  be  allowed,  for  Che  foUowing  reasons,  which,  at  present,  I 
bave  merely  time  to  suggest^  without  enlargement. 

1.  By  the  treaty,  the  United  States  take  the  place  of  the 
Creek  nation,  as  to  those  claims  within  the  limit  of  $250,000* 
The  character  of  the  claims  thus  assumed  by  the  Unite4  Statea 
could  be  learned  only  by  the  exieting  treaties  with  the  Indians, 
lo  some  of  which  the  State  of  Georgia  was  party;  to  others, 
the  United  States,  representing  in  this  particular  the  interests 
of  the  State  of  Gieorgia.  In  all  these  treaties,  the  only  claint 
asserted  by  and  for  the  State  of  Georgia,  and  admitted  by  the 
Creeks,  consisted  in  the  return  of  the  specific  property,  as  fiur 
as  it  was  in  being  and  capable  of  being  returned.  There  is  no 
atipulation  in  either  of  these  treaties  lEbr  damages  for  the  detenr 
tion  of  the  property;  and  this,  being  the  claim  assumed  by 
the  United  States,  ought  lo  remain  as  it  stood  under  all  the 
teealies,  ^thout  the  addition  of  damages  or.  interest  in  any 
form. 

2.  The  claim  ought  lo  be  liquidated  against  the  United  States 
oxactly  on  the  principle  that  it  would  be  liquidated  against  thei 
Indians;  and  it  is  believed  that  a  claim  of  interest  against  a 
nation  of  Indians,  under  circumstances  like  these,  would  be 
uopiecedenied. 

3.  Interest  is'oot  a  thing  of  course;  it  is  no  part  of  the  debt, 
nor  is  i^  a  necessary  consequence  of  the  debt.  By  many  na-^ 
tions  it  is  not  allowed  at  all;  and  by  those  whose  laws  allow 
it  among  individuals,  it  is  not  allowed  in  every  case,  but  only 
where  the  circumstances  of  the  case  call  for  its  allowance,  as  a 
matter  of  equity  in  the  particular  case.  These  principles  are 
nowhere  more  clearly  stated,  nor  more  ably  illustrated,  than 
in  Mr.  Jefferson*s  letter  to  Mr.  Hammond.  (State  Papers,  vol. 
I,  p.  304.) 

Do  the  principles  of  equity  call  for  the  allowance  of  interest 
in  this  case?    I  apprehend  not,  for  the  following  reasons: 

1.  Because  I  understand  that  the  value  of  the  property  itself 
is  assessed  on  an  average  nearly  at  double  prices:  e.g.y  eighty- 
eight  negroes  are  valued  at  $32,201,  making  an  average  of 
$366  80-each;  four  hundred  and  seventy-one  horses  are  valued 
at  $41,171,  making  an  average  of  $87  41;  and  these  horses 
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on  the  frontiera  of  Georgia — at  their  value,  too^  thirty  and  forty 
years  ago !  Equity  cannot  require  the  addition  of  interest  o» 
allowances  like  these. 

2.  The  claim  itself  is  oonfined  to  property  in  being,  and 
therefore  capable  of  being  returned;  but  the  existence  of  aO 
the  property  claimed  is  presumed  t^y  the  commissioner^  with- 
out proof  in  any  instanoe  except  where  the  ckum  itself  is 
directly  for  property  destroyed.  Now^  the  piesmnption  that 
dH '  the  negroes,  horses,  and  hogs,  that  were  stolen  by  the 
Indians,  or  that  eloped  into  their  borders  umd  found  a  refuge 
there  twenty  or  thirty  years  ago^  are  stiU  in  being,  is  the  pie*> 
sumption  almost  of  a  miracle;  and  operates  favorably  enough, 
in  all  conscience,  for  tlie  Georgia  claimants,  without  loading 
elaims  so  extremely  improbable  with  interest. 
'  3.  Interest  in  this  case  would  be  in  the  nature  of  damages 
for  the  detention  of  the  specific  article;  but,  to  take  the  value 
of  the  article  at  the  time  of  its  first  coming  into  the  possession 
of  the  Indians,  and  to  calculate  interest  on  that  value  down 
to  the  present  time,  would  be  to  add  to  the  extremely  impcoba- 
ble  presumption  that  the  property  is  still  in  being,  another  still 
more  improbable,  to  wit:  that  it  has  continued  all  along  of  the 
same  value;  that  is  to  say,  that  a  negro  or  a  horse,  whose  ser- 
vices were  worth  to  the  owner  six  per  cent,  on  the  value  thirty 
years  ago,  is  worth  the  same  per  cent,  on  the  same  value  at  the 
present  day — ^a  presumption  certainly  not  required  by  aay  cen« 
siderations  of  equity;  but,  on  the  oontrary,  repelled  by  every 
such  consideration. 

I  am  of  the  opinion,  therefore,  that  equity,  so  for  from  re- 
quiring, forbids  the  addition  of  interest  to  the  present  appraise* 
ment. 

4.  The  claims  of  the  citizens  of  Georgia  against  the  Creek 
nation  were  in  the  nature  of  unliquidaled  damages;  and  on 
unliquidated  damages,  as  a  general  rule  of  law,  interest  is  not 
allowed;  and  there  are  no  circumstances  of  equity  in  this  case, 
as  we  have  seen,  to  take  it  out  of  the  operation  of  the  general 
rule. 

6.  In  the  act  of  assumption,  interest  is  expressly  disallowed 
on  the  claims  when  ascertained— a  foriim  I  should  suppose 
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iH^fore  ascertainment.  Unliquidated  damages;  as  I  have  said, 
do  not  carry  interest;  but,  from  the  time  of  their  liquidation, 
interest  is  in  some  cases  allowed.  Open  accounts,  as  a  general 
rule,  do  not  carry  interest  while  they  remain  open;  but  from 
the  time  of  their  settlement  (that  is,  from  the  tim^  of  the  ascer- 
tainment of  the  balance  due)  they  are  allowed  to  carry  interest. 
But  here  is  a  treaty  which  stipulates  that  these  unliquidated 
claims  shall  not  carry  interest  from  the  time  of  their  liquidation. 
At  the  very  point  of  time  at  which  the  general  priQciplesof  law 
would  raise  the  operation  of  interest,  this  treaty  forbids  it;  and 
the  implication  seems  to  me  very  powerful,  that  there  could 
have  been  no  intention  that  the  claims,  while  unliquidated, 
should  be  carrying  interest.  It  was  needless  to  have  stipu* 
lated  that  these  claims,  before  their  liquidation,  should  not 
carry  interest,  because  the  general  rule  of  law  produced  this 
effect.  It  was  only  where  the  law  would  have  permitted  the 
interest  to  commence,  that  the  prohibition  by  treaty  became 
necessary;  «nd  at  this  point  of  time,  precisely,  the  prohibition 
is  directed. 

6.  It  will  be  obsetved  that  this  whole  article  of  the  treaty 
studiously  forbids  the  allowance  of  interest  in  every  case  in 
which  there  could  be  anything  like  a  legal  color  to  claim  it. 
Thus,  in  the  previous  part  of  die  article,  it  is  stipulated  that 
there  shall  be  fourteen  annual  payments,  in  fourteen  successive 
years 9  of  sums  fixed  and  certain.  Now  the  payments  being  of 
fixed  and  certain  sums  at  fixed  and  certain  periods,  there  would 
have  been  a  strong  legal  color  for  the  charge  of  interest;  the 
treaty,  therefore,  studiously  forbids  it.  Now,  to  suppose  the 
treaty*  makers  thus  studious  to  forbid  the  interest  when  the 
general  rules  of  law  might  have  allowed  it,  and  yet  to  have 
intended  the  allowance  of  it  when  the  general  rules  of  law 
would  have  forbidden  it,  is  to  impute  to  them  an  intention 
equally  irrational  and  improbable. 

For  these  reasons,  I  am  of  the  opinion  that  interest  ought 
not  to  be  allowed  on  the  sums  assessed  in  fovor  of  the  Georgia 
claimants. 

I  have  the  honor,  &c.,  &c., 

.WM.  WIRT. 

To  the  President  op  the  United  States. 


Digitized  by  CjOOQIC 


554  HON.  WILLIAM  WIRT 

Intereit  on  the  Oeor|^ia  Claim** 

INTERESrr  ON  THE  GEORGIA  CLAIMS. 

Ifiterett  ought  not  to  be  alloired  on  the  eums  AsaeMed  by  the  commiMioner  in 
favor  of  the  Geo^g;ia  claimants,  it  not  having  been  stipulated  in  the  case,  and 
the  United  States  never  having  agreed  to  become  responsible  to  the  claimants 
fturther  than  the  Indians,  whose  i^ace  they  have  taken,  vere. 

Interest  is  not  any  part  of  a  debt,  nor  a  necasaary  consequenee  of  a  debt.  Bf 
the  polity  of  many  nations,  it  is  forbidden;  and  by  those  whose  laws  allow  it 
in  any  case,  it  is  not  made  a  right  in  all.  In  cases  of  unliquidated  damages,  it 
is,  in  general,  disallowed;  and  the  Georgia  claims  being  of  that  character,  are 
excluded  by  the  general  niie. 

The  debt  having  been  adjusted  on  liberal  prateiples,  the  property  having  been 
averaged  above  iu  value  from  1783  to  1803,  it  would  be  prodigality,  not  justice, 
to  add  interest  to  such  a  valuation. 

The  treaty  interposes  after  the  amounts  are  liquidated,  and  forbids  the  payment 
#f  interest  upon  them. 

Officb  of  tbb  Attornst  Genkral, 

July  20, 1822. 

Sir:  I  have  leconsklered  the  opioion  which  I  had  the  honor 
to  express  to  you  on  the  llth  ultimo,  touching  the  allowance 
of  interest  on  the  Georgia  claims,  under  the  treaty  of  8th  Jai^ 
uaryi  1821  >  with  the  Creek  Indians;  and  proceed  to  give  you 
the  result  of  this  more  deliberate  examination. 

The  stipulation  in  the  treaty,  under  which  the  question 
arises,  is  in  the  following  words:  '^  And  as  a  further  considenu 
tion  for  said  cession,  the  United  States  do  hereby  agree  to  pay 
to  the  State  of  Georgia  whatever  balance  may  be  found  due 
by  the  Creek  nation  to  the  citizens  of  said  State»  whenever 
the  same  shall  be  ascertained ,  in  conformity  with  the  reference 
made  by  the  commissioners  of  Georgia,  and  the  chiefr,  head- 
men, and  warriors  of  the  Creek  nation,  to  be  paid  in  five  an- 
nu,al  instalments,  vnthmt  inier€$t;  provided  the  same  shall  not 
exceed  the  sum  of  two  hundred  and  fifty  thousand  dollars." 

By  the  agreement  between  the  commissioners  of  the  State  of 
Georgia  and  the  Creeks,  annexed  to  the  treaty,  these  claims 
are  referred  to  the  decbion  of  the  President  of  the  United  States; 
and  the  commissioner  appointed  by  the  President  has  reported 
the  amount  of  claims,  exclusive  of  interest:  the  President  having 
reserved  for  his  own  consideration  the  question  of  Interest.  It 
is  on  this  question  that  my  opinion  is  required. 
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I.  The  first  cocsideralion  which  strikes  the  mind  an  this 
subject  is^  that  this  is  a  question  which  arises  between  sove- 
reign and  independent  States,  in  transactions  between  whom 
the  allowance  of  interest  (unless  where  it  is  expressly  stipula- 
ted)  or  arises  on  contracts  of  loan)  is,  it  is  believed,  without 
example.  It  might,  tberefore,  be  safely  assumed,  in  the  front 
of  this  examination,  that  interest  not  having  been  expressly 
stipulated  in  this  case,  and  the  case  not  being  one  of  contract 
of  loan,  the  demand  of  interest  is  in  conflict  with  the  usage  of 
nations,  and  therefore  oilght  not  to  be  made. 

II.  There  is  another  general  consideration  which  belongs  to 
the  subject,  and  which  is  this:  The  United  States,  in  this  case^ 
have  taken  the  place  of  the  Indians  (  they  have  agreed  to  he 
responsible,  as  the  Indians  were  responsible;  and  therefore  the 
same  principles  and  usages  should  be  applied  to  the  liquidation 
of  these  claims,  in  relation  to  the  United  States,  as  if  they  were 
still  to  be  paid  by  the  origmal  debtors,  the  Indians;  and  it  is 
believed  that  a  claim  of  interest  against  a  nation  of  Indians, 
or  the  payment  of  intercut  by  them^  would  be  without  a  pre- 
cedent. In  a  treaty  with  them,  in  such  a  case,  nothing*  more, 
it  is  believed,  could  be  expected  to  be  gained,  or  has  been  asked^ 
than  the  return  of  the  property,  or  its  fair  value  at  the  time 
of  the  conversion  of  it  to  their  use^  without  any  addition  what- 
ever of  interest  or  damages. 

III.  To  come  more  closely  to  the  subject:  interest  is  not  a 
thing  of  course;  it  is  in  no  case  a  part  of  the  debt,  nor  is  it 
a  necessary  consequence  of  the  debt.  By  the  polity  of  many 
nations,  it  is  forbidden  in  all  cases;  and  by  those  whose  laws 
allow  it  in  cases  between  individuals,  it  is  not  allowed  as  a  mat- 
ter of  right  in  every  case;  on  the  oontrary^it  is  allowed  only 
where  the  character  of  the  contract  expressly  covers  the  claim 
of  interest,  as  in  penal  bonds;  where  the  penalty  exceeds  ot 
equals  the  claim;  or  where  the  parties  have,  by  their  contract, 
expressly  stipulated  for  its  payment;  or  where  the  circumstances 
of  the  case  call  for  its  allowance  as  a  matter  of  equity  in  the 
particular  instance.  In  whole  classes  of  cases,  it  is,  as  a  gene- 
ral rule,  disallowed;  and  one  of  these  classes  is  the  case  of 
unliquidated  damages.  These  principles  are  nowhere  more 
clearly  stated,  nor  more  ably  and  amply  illustrated,  than  in  Mr. 
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Jefferaon''s  correspondence  with  Mr.  Hammond  in  1792.^^866 
vol.  1 ,  State  Papers,  304. 
Let  us  test  the  question  of  interest  by  these  principles: 

1.  This  is  a  claim  of  interest  on  unliquidated  damages. 
Laying  aside  the  criminal  character  of  the  charges  in  which 
some  of  these  claims  are  said  to  have  originated,  and  consid* 
ering  them  civilly y  these  claims  are  either  for  trespasses  com- 
mitted by  the  Indians  on  the  property  of  the  citizens  of  Georgia, 
or  for  the  conversion,  to  their  own  use,  of  property  of  those 
citizens  which  had  strayed  within  the  Indian  limits.  In  both 
aspects,  these  claims  are  sound  in  damages,  and  in  damages 
unliquidated  until  the  report  of  the  commissioner  was  made: 
being,  then ,  a  claim  of  interest  on  unliquidated  damages,  the 
claim  is  excluded  by  the  general  rule. 

2.  This  is  not  a  claim  of  interest  on  a  penal  bond  or  specialty, 
nor  in  a  case  in  which  the  parties  have  expressly  stipulated  to 
pay  it.  Unless,  then,  there  be  something  in  the  nature  of  the 
claim  to  call  for  its  payment  as  a  matter  of  equity,  in  this  par- 
ticular instance  there  is,  according  to  the  principles  already 
stated;  no  ground  for  the  claim.  What,  then,  is  the  nature 
of  the  debt  itself  on  which  this  claim  of  interest  arises?  and 
what  are  the  circumstances  under  which  this  debtimesents  itself 
as  raising  the  question  of  interest? 

First.  The  nature  of  the  debt.  The  United  States  have 
agreed  to  pay  to  the  citizens  of  Georgia  whatever  may  befawid 
due  to  them  by  the  Creek  nation.  The  nature  of  this  debt  was 
to  be  ascertained  only  by  reference  to  those  antecedent  treaties 
which  had  been  made  between  the  Creeks  and  the  State  of 
Georgia,  and  between  the  Creeks  and  the  United  States,  acting 
in  this  behalf  for  the  State  of  G^rgia,  to  which  this  treaty  of 
8th  January,  1821,  must  be  considered  as  having  relation, 
llxese  treaties  are  those  of  Augusta,  in  1783;  Galphinton,  1786; 
Hopewell,  1786;  Shoulderbone,  in  the  same  year,  &c.  In  all 
these  treaties,  the  stipulation  on  the  part  of  the  Indians,  which 
fixes  the  character  of  this  debt,  is  to  restore  all  the  negroes, 
horses,  and  other  property,  now  (that  is,  at  the  time  of  the  re- 
spective treaties)  in  the  nation^  to  such  person  as  the  governor 
should  appoint,  &c.  Not  a  word  concerning  compensation  for 
the  detention^  nor  compensation  for  any  negro,  horse,  or  other 
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animal  that  had  previously  died  of  disease,  or  had  been  con* 
suroed  in  the  use.  It  is  simply  a  naked  engagement,  on  the 
part  of  the  Indians,  to  restore  the  specific  property,  so  &r  as  it 
could  be  done — ^that  is,  so  far  as  the  property  was  still  in  being, 
and  within  their  reach.  Here  the  etipnlation  stops.  This  is 
the  whole  extent  of  the  duty  or  debt.  The  United  States,  in 
assuming  the  responsibility  of  the  Indians  under  these  treaties^ 
undertake  to  do  only  what  the  Indians  ought  to  have  done — 
that  is,  to  restore  the  specific  property  within  the  reach  of  the 
Creek  nation  at  the  date  of  each  treaty;  but  this  being  imprac- 
ticable, the  only  thing  that  remains  to  be  done^  and  which  is 
practicable,  is  to  pay,  in  commutation,  the  value  of  the  article 
at  the  time  at  which  it  should  have  been  delivered.  All  be]rond 
this  would  be  damages  for  detention,  with  respect  to  which  the 
treaties  contain  no  stipulation.  This  claim  for  damages  might 
be  the  subject  of  a  new  treaty,  and,  being  admitted  by  the 
Creeks,  might  become  a  debt.  But  they  might  not  admit  it; 
they  might  have  counterpoising  claims  and  complaints  to  bal* 
ance  and  extinguish  the  ulterior  demand  of  damages  for  the 
detention.  It  is  enough,  however,  that  at  present  they  haTe 
net  admitted  such  claim;  that  the  treaties  actually  existing, 
which  constitute  the  measure  of  the  present  debt,  stop  at  the 
engagement  for  the  specific  property,  the  value  of  which,  at  the 
time,  is  the  fiiir  representative;  and  that  we  are  only  bound 
to  pay  what  has  been  already  gained  by  treaty-—  not  what  might 
be  gained  by  further  negotiation. 

Let  it  be  admitted  that  the  State  of  Georgia  might,  in  the 
negotiations  which  led  to  these  treaties,  have  feirly  claimed  a 
stipulation  for  damagea  for  {last  detention,  or  damages  on  the 
futore  non-delivery  of  the  property — yet  treaties,  voluntary 
treaties, are  always  the  effect  of  mutual  concession;  each  party 
surrenders  something  of  what  he  deems  his  rights;  and  nothing 
can  be  claimed  by  virtue  of  the  treaty,  except  what  has  been 
expressly  stipulated  to  be  done.  All  beyond  this  is  matter  of 
negotiation  between  the  parties  themselves,  for  the  adjustment 
of  which  they  alone  are  competent,  because  they  alone  are 
informed  of  the  reciprocal  grievances  which  must  enter  neces* 
sarily  into  such  further  negotiation.  The  treaties,  therefore, 
in  this  case,  furnishing  the  sole  measure  of  the  debt,  and 
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Stopping  with  the  engagement  for  the  return  of  the  specific 
property;  the  vahie  of  that  property  at  the  time  becomes  its 
substitute  and  representative,  and  is  all  that  the  citizens  of 
Georgia  could  demand  of  the  Creeks  on  the  facepf  these  treaties; 
and  is,  consequently,  all  that  they  can  deniand  of  the  United 
(States,  who,  as  to  this,  take  the  jdace  of  the  Creeks.  So  much 
for  the  nature  of  the  debt  itself,  in  relation  to  this  claim  of 
interest  on  it. 

Secondly.  With  regard  to  the  adjustment  of  the  amount  of 
this  debt,  it  enters  deeply  into  the  equitable  consideration  of  the 
question  of  interest;  for,  if  the  amount  of  the  debt  itself  has 
been  settled  on  principles  hard  and  severe  on  the  citizens  of 
Georgia,  there  is  the  greater  color  of  reason  for  the  allowance 
of  interest  to  them;  if,  on  the  contrary,  the  debt  itself  has  been 
adjusted  on  principles  large  and  liberal,  the  demand  of  interest 
would  come  with  an  ill  grace.  View  the  subject  in  another 
light:  I  have  said  that  the  principal  debt  itself,  in  this  case,  is 
in  the  nature  of  damages  for  trespass  on  the  property  of  the 
citizens  of  Georgia,  or  for  the  conversion  of  other  property  of 
theirs  to  the  use  of  the  Indians.  If  the  commissioner,  in  as- 
sessing these  damages,  has  given  to  the  citizens  of  Georgia  strict 
and  stinted  measure,  there  is  nothing  otfensive  to  equity  in 
their  asking  for  interest;  but  if  he  has  already  given  them  vin- 
dictive and  even  double  damages,  the  addition  of  interest  to 
such  damages  is  not,  I  think,  a  demand  for  which  equity,  of 
her  owu  accord,  would  cry  aloud.  With  this  consideration  in 
Tiew,  let  us  look  to  the  report  of  the  commissioner,  and  see  by 
what  rules  he  has  adjusted  the  debt. 

1st.  We  have  seen  that,  by  the  treaties,  the  United  States, 
taking  the  place  of  the  Creeks,  axe  answerable  only  for  such 
property  as  was  in  being  within  the  Creek  nation,  and  so  capa- 
ble of  being  restored  at  the  dates  of  the  respective  treaties. 
Has  the  commissioner  been  strict  in  calUng  on  the  Georgia 
claimants  for  proof  of  the  affirmative  fact,  that  the  property  for 
which  they  made  their  claims  was  in  being  and  within  the 
Creek  nation  at  the  dates  of  the  respective  treaties  ?  On  the 
contrary,  he  has  in  every  instance  presumed  this  &ct  in  favor 
of  the  claimants,  without  proof,  and  aHowed  the  claim,  except 
where  the  claim  itself  is  directly /or  property  destroyed.    I  do 
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not  say  that  in  this  the  cotnmissioner  (jiid  wrong:  but,  surely, 
in  this  there  was  no  rigor  towards  the  Georgia  claimants;  it 
was  impossible  to  have  adopted  a  more  liberal  rule. 

2d.  As  to  the  standard  of  value.  The  epoch  with  relation 
to  which  the  values  are  to  be  considered  is  from  1783  to  1802; 
that  is,  from  20  to  40  years  ago;  the  region  of  country  to  be 
legarded  with  refejrence  to  the  same  subject  of  value,  is  the 
frontiers  of  Georgia.  In  relation  to  that  country,  and  in  ri  la^ 
tion  to  that  time,  negroes,  old  and  young,  men,  women,  and 
children,  are  valued  at  an  average  of  $365  80,  (i.  e.,  88  negroes 
at  $32,201 ;)  horses,  of  all  ages  and  descriptions,  are  valued  at 
an  average  of  $87  41,  (t.  e.,  471  horses  at  $41,171;)  and  in 
the  same  proportion  in  regard  to  other  articles;  which,  I  under- 
stand,  is  fixing  the  property  at  an  average  of  double  its  value 
ai  that  time  in  that  quarter  of  the  country.  If  this  be  so,  equity, 
so  far  from  demanding,  would  revolt  at  the  proposition  of  add- 
ing interest  to  such  a  valuation;  it  would  be  usury^  not  inr  . 
terest — ^prodigality,  not  justice. 

3d.  With  regard  to  the  nature  of  the  interest  claimed  in  this 
ease:  it  is,  as  we  have  seen,  as  damages  for  the  detention  of 
the  property  itself.  The  measure  of  these  damages  is  the 
annual  value  of  the  property.  Permit  me  to  illustrate  this  with 
respect  to  negroes  and  horses,  the  two  most  valuable  subjects 
of  claim  under  these  treaties.  The  measure  of  damages  hx  a 
negro  or  horse  detained  from  his  owner,  is  the  annual  value 
of  that  negro  or  horse  to  the  owner.  But  it  is  manifest  that 
this  must  depend  on  the  age  and  other  qualities  of  the  negro 
or  horse;  e.  g.j  old  negro  men  and  women,  and  young  negro 
children,  so  far  from  being  valuable,  are  a  heavy  charge  to 
their  owners;  those  that  are  at  their  maturity  are  valuable  while 
vigorous  and  firm,  but,  as  they  advance  towards  old  age,  their 
annual  value  becomes  less  and  still  less,  until  they  in  their  turn 
become  a  burden  instead  of  a  profit  to  their  owners;  and  among 
those  that  are  really  valuable,  death  puts  an  end  to  the  value, 
and'  there,  in  the  analogous  case  of  hire  and  profits,  the  account 
as  to  6uch  individual  always  stops.  These  remarks  are  equally 
applicable  to  the  subject  of  horses,  with  these  further  disad- 
vantages— that  the  duration  of  usefulness  in  a  horse  is  much 
shorter;  and  that,  among  horses  of  the  description  embraced 
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ia  this  report;  the  breed  is  not  continued,  nor^  consequently, 
the  annual  value  in  any  degree  kept  up.  The  equitable  ground 
of  the  allowance  in  both  cases  is  the  real  utility  of  the  animal, 
year  by  ffear;  and  hence,  in  making  up  an  account  in  cases  of 
this  sort,  the  commissioners  are  required  to  report  nges  and 
sexes,  the  value  year  by  year,  and  to  note  deaths^  in  order  that 
the  chancellor  may  do  entire  and  complete  equity  betuveen  the 
parties.    This  is  the  course  of  equity. 

The  demand  here  is  of  the  same  uniform  interest  upon  the 
original  value  of  every  article  of  property,  from  the  time  it  came 
to  the  hands  of  the  Creeks  down  to  the  present  day,  without 
any  allowance  for  deaths  or  deterioration  by  age;  which  is  to 
suppose  not  only  that  every  negro  man,  gelding,  ox,  and  hog, 
that  came  into  the  possession  of  the  Indians  forty  years  ago, 
was  worth  six  per  cent,  on  their  respective  valaes  ai  that  time, 
(which  is  itself  a  moral  impossibility,)  but  that  they  have  all 
continued  to  live  on  to  this  day;  and,  what  is  still  more  in- 
credible, that  each  and  every  of  them,  throughout  the  whole 
period,  has  continued  to  be  worth  six  per  cent,  on  his  original 
value  down  to  the  moment  at  which  interest  is  proposed  to  be 
paid.  Does  equity  demand  our  assent  to  impossibilities  like 
these?  I  think  not;  and  yet  it  is  only  on  this  hypothesis  that 
tho  claim  of  interest  can  be  supported  as  an  equitable  claim. 
Such  is  the  nature  of  the  interest  which  is  claimed;  and  that, 
too,  to  be  calculated  on  double  the  value  of  the  property ! 

4th.  It  will  be  observed  by  the  article  of  the  treaty  which 
has  been  quoted,  that  these  claims  of  the  citizens  of  Geoi^a, 
to/ten  aacertainedy  are  to  be  paid  in  five  annual  instalments, 
withota  interest.  1  have  said  that,  as  a  general  rule  of  law, 
unliquidated  damages  do  not  carry  interest  while  they  remain 
unliquidated;  but,  ftom  the  time  of  their  liquidation,  interest 
is  in  some  cases  allowed.  So  open  accounts,  as  a  general  rule, 
do  not  carry  interest  while  they  remain  open;  but  from  the  time 
of  their  settlement  and  a  balance  struck,  they  are  allowed  in- 
terest. Apply  this  principle  to  the  case  of  this  treaty.  While 
the  claims  of  the  Georgia  claimants  remained  unliquidated, 
they  would  not,  according  to  the  general  rule  of  law,  bear  in- 
terest; but,  from  the  time  of  their  liquidation  by  the  commis- 
sioner, a  claim  of  interest  would;  by  the  same  general  rules 
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of  iaw,  arise  in  fa^or  of  the  claimants.  But  here  the  treaty 
steps  in,  and  declares  that  even  after  their  ascertainment  there 
shall  be  no  allowance  of  interest  on  these  claims.  Does  not 
this  provision  present  a  strong  inference,  a  fortiori ^  against  the 
allowance  of  interest  prior  to  liquidation?  There  was  no  occa- 
sion to  guard,  by  treaty,  against  the  allowance  prior  to  liqui- 
dation; because,  as  to  that  period,  the  law  furnished  the  guard. 
But  at  the  moment  at  which  the  law  would  have  allowed  a 
claim  of  interest  to  arise,  the  treaty  interposes,  and  forbids  the 
allowance.  This  refusal  of  interest  in  the  stronger  case — in  the 
only  case  in  which  it  would  become  a  serious  iegal  question — 
furnishes  to  my  mind  a  powerful  implication  that  it  could  never 
have  been  the  intention  of  the  parties  to  the  treaty  to  allow  it 
in  the  weaker  case,  as  to  which  the  prohibitions  were  already 
sufficiently  strong  and  numerous,  without  any  express  prohibi- 
tion by  the  treaty. 

5th.  It  will  be  observed  that  this  whole  article  of  the  treaty 
studiously  forbids  the  allowance  of  interest  in  every  case  in 
which  there  could  be  any  color  to  claim  it.  l^hus  the  sum 
stipulated  by  the  first  pcurt  of  (he  4th  article  to  be  paid  to  the 
Indians  themselves,  in  part  of  the  price  for  the  lands  ceded, 
i9  liquidated  at  the  time  of  the  contract,  and  is  to  be  paid  in 
specified  sums,  in  fourteen  annual  payments,  but  expressly 
tdthoui  interest. 

To  suppose  the  treaty-makers  thus  studious  to  ferbid  the 
interest  wherever  a  question  might  be  raised  whether  the  gen- 
eral rules  of  law  did  not  allow  it,  and  yet  to  have  intended  the 
allowance  of  it  where  the  general  rules  of  law  would  have 
forbidden  it,  is,  in  my  humble  judgment,  to  impute  to  them 
an  intention  neither  natural  nor  probable. 

In  short,  in  every  light  in  which  I  have  been  able  to  look  at 
this  subject,  the  claim  of  interest  seems  to  me  unfounded.  I 
cannot  conceive  on  what  possible  ground  the  claim  can  be 
made,  unless  on  the  postulate  that  every  debt  carries  interest  as 
a  matter  of  right — and  thxU  from  its  first  inception;  which  I 
have  shown  not  to  be  true.  It  is  only  ^^  sub  mode  ^^  that  a 
debt  carries  interest  at  all;  and  the  modifications,  as  I  have 
shown,  do  not  reach  this  case. 

For  these  reasons,  which  I  deem  it  totally  unnecessary  to 
36 
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recapitulate  to  you,  sir,  I  am  of  opinion  that  interest  ought  not 
to  be  allowed  on  the  sums  assessed  by  the  commissioner  io 
favor  of  the  Georgia  claimants. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  yonr  obe- 
dient servant, 

WM.  WIRT. 

To  the  Presidekit  op  the  Untted  Stated. 


C0MMENCEME3HT  OF  PENSIONS, 

Pensions  under  the  act  of  JSth  May,  1890,  do  not  commence  anti)  tKe  testimony 
in  the  case  shall  have  been  taken,  authenticated,  and  in  all  respects  etmpUlidp 
as  the  same  is  required  to  be,  in  order  to  its  reception  at  the  department. 

Attorney  Oknkbml'b  Office, 

July  19, 1822. 

Sir:  I  now  understand  that  the  doubt  with  regard  to  Colonel 
Richard  M.  Johnson's  claim  of  pension  relates  to  the  time  of 
its  commencement.  The  second  section  of  the  act  of  16th 
May,  1820,  declares  **  that  the  right  any  person  now  has,  or 
may  hereafter  acquire,  to  receive  a  pension  in  virtue  of  any 
law  of  the  United  States,  be  considered  to  commence  at  the 
time  of  completing  his  testimony,  pursuant  to  the  act  hereby 
revived  and  continued  in  force."  The  affidavits  which  prove 
Colonel  Johnson's  title  to  a  pension  were  taken  before  Job  Ste- 
venson, a  justice  of  the  peace  of  Scott  county,  in  the  State  of 
Kentucky,  on  the  1st  day  of  August,  1816;  but  it  was  not  until 
the  6th  of  November,  1820,  that  the  certificate  of  the  clerk  of 
Scott  county  that  Job  Stevenson  was  a  magistrate  was  obtained 
and  annexed  to  those  affidavits.  The  question  is.  When  was 
this  evidence  complete — on  the  1st  of  August,  1816,  when  the 
affidavits  were  taken;  or  on  the  6th  of  November,  1820,  when 
the  certificate  of  the  clerk  was  added? 

In  the  short  personal  conference  which  we  had  on  this  sub- 
ject, the  predisposition  which  it  is  almost  impossible  to  avoid 
feeling  in  favor  of  so  meritorious  a  claim,  led  me  to  take  the 
earlier  date  in  favor  of  the  claimant;  but,  on  reflection,  I  must 
recede  from  this  opinion,  and  abide  by  those  old  and  plain  rules 
with  which  we  are  all  familiar,  and  from  which  it  is  always 
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unsafe  to  depart.  The  word  complete  is  a  strong  one;  nothing 
is  complete  while  anything  of  form  or  substance  is  wanting. 
Testimony  is  never  complete  uniil  it  comes  in  suoh  a  shape 
that  its  admissibilit/  is  unquestionable.  If  it  be  inadmissible 
in  the  form  in  which  it  is  presented — if  it  want  any  thing  of 
authentication  to  render  it  admissible — it  is  incomplete;  and 
never  is  it  complete  until  every  objection  to  its  reception  is 
removed* 

Would  Colonel  Johnson's  evidence  have  been  received  at 
the  department,  without  the  certificate  of  the  clerk  that  Job 
Stevenson  was  a  justice  of  the  peace  of  Scott  county?  If  it 
would  not,  it  is  not  complete;  and  such  I  understand  is  the 
fact,  according  to  the  rules  of  evidence  in  these  cases  adopted 
by  the  department.  I  also  understand  that,  according  to  these 
rules,  this  certificate  of  the  clerk  removed  all  objection  to  the 
testimony;  tience,  I  am  constrained  to  conclude  that  the  testi- 
mony was  not  compleie  until  this  certificate  was  procured — ^to 
wit,  5th  November,  1820.  My  regret^  however,  is  diminished 
by  the  consideration  that  there  can  be  no  moral  doubt  that 
Congress  would,  on  application,  carry  back  the  pension  to  the 
time  of  the  wounds;  which  will  be  better  for  the  petitioner 
than  to  assume  the  earliest  date  which  these  laws  could,  by 
any  possible  construction,  permit. 

WM.  WIRT. 

Hon.  J.  C.  Cajluovn. 


SPANISH  GRANTS  IN  FLORIDA, 

The  King  of  Spain  had  ample  power  to  grant  lands  in  Florida  wliile  the  province 
wa«  his,  and  the  Roman  Catholic  church  wbb  capable  of  taking  his  grants; 
but  whether  the  lands  in  question  were  granted  prior  to  the  time  stipulated,  is 
-•a  question  of  fact  to  be  determined. 

Office  op  the  Attorney  General^ 

July  19, 1822, 
Sir:  My  answer  to  your  communication  of  the  3d  has  beea 
delayed  by  absence  from  the  city,  to  which  I  have  just  returned. 
Doctor  England  states  the  law  correctly.    There  can  be  no 
doubt  of  the  power  of  the  King  of  Spain  to  grant  lands  in  Flor- 
ida while  the  province  was  his^  nor  of  the  capacity  of  the 
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Roman  Catholic  church  to  take  by  grant.  Our  treaty  with 
Spain  recognises  and  ratifies  all  such  grants  made  prior  to  a 
certain  day. 

The  only  question  in  this  case  is  a 'question  of  feet.  Did 
the  King  of  Spain  grant  these  lands  to  the  Roman  Catholic 
church  prior  to  the  time  stipultted?  On  this,  which  is  the 
only  question  in  the  case,  there  is  no  evidence  before  me.  If 
it  is  intended  that  I  am  to  take  Doctor  England's  statement  of 
facts  as  correct,  I  am  of  the  opinion  that  he  is  right  in  his  con- 
clusions of  law;  if  otherwise,  it  will  be  necessary  that  I  shall 
be  furnished  with  a  report  of  the  facts,  which  I  presume  the 
attorney  of  the  United  States  for  the  Territory  of  Florida  can 
readily.furnish.  Or  the  whole  subject  can  be  remitted  to  that 
officer  for  his  opinion;  which,  I  would  respectfully  submit,  is 
the  better  course,  because  the  evidence  is  more  easily  accessi- 
ble to  him,  and  because  the  archives  of  that  province  will  give 
him  a  better  understanding  of  the  characters  of  Spanish  grants, 
and  the  laws  by  which  they  were  regulated,  than  we  oan  pos^ 
sess  here. 

I  remain,  sir,  &c., 

WM.  WIRT. 

John  Q.  Adams,  Esq., 

Department  of  State. 


BREVET  PAY  OF  GENERALS  GAINES  AND  SCOTT. 

The  opinion  of  the  Attorney  General  of  the  99th  December,  1821»  waa  founded 
on  the  act  of  the  16th  of  April,  1816,  and  the  army  order  of  the  8th  of  May 
following,  founded  thereon  and  giving  conatruction  to  it.  The  repeal  of  the 
section  of  the  act  of  2d  March,  1821,  which  sustained  the  army  order,  re- 
moves one  of  tlie  grounds  upon  which  it  was  suggested  that  they  were  in 
command  of  divisions,  and  leaves  that  fact  to  be  settled  by  the  Department  of 
War. 

If  they  are  in  command  of  divisions  according  to  the  arrangement  of  troops  on 
the  peace  establishment,  they  are,  nevertheless,  by  force  of  the  act  of  the  ISth 
April,  1818,  entitled  to  the  pay  and  emoluments  of  their  brevet  rank. 

Office  of  the  Attorney  General, 

September  21, 1822. 
Sir:  The  letter  of  the  Second  Comptroller,  dated  April  28, 
}R22,  and  handed  to  me  a  few  days  back,  asks  whether  the  act 
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of  Congress  of  the  7th  May,  1883,  repealing  the  14th  section 
of  the  act  of  the  2d  March,  1821,  entitled  "An  act  to  reduce 
and  fix  the  military  peace  establishment,"  alters  or  affects  my 
opinion  given  on  the  29th  December,  1821,  respecting  the  claims 
of  Generals  Gaines  and  Scott  for  brevet  pay  and  emoluments. 

It  will  be  observed  that  that  opinion  is  founded  on  the  act 
of  the  16th  April,  1818,  and  the  army  order  of  the  8th  May, 
1818,  founded  on  that  act,  and  giving  the  executive  construc- 
tion of  it.  The  former  enacted  "  that  the  officers  of  the  army 
who  have  brevet  commissions  shall  be  entitled  to  and  receive 
the  pay  and  emoluments  of  their  brevet  rank  when  on  duty, 
and  Aaving  a  command  mccording  to  their  brevet  rank;^^  and 
the  latter  declared  "  that  a  brevet  major  general  Aarf  a  command 
according  to  his  brevet  rank  when  he  commanded  a  division.^^ 
As  this  order  had  been  made  under  the  authority  of  Congress, 
and  had  been  published  without  any  censure  or  alteration  what* 
ever  on  the  part  of  Congress,  I  considered  it  of  as  much  force 
as  if  it  had  formed  a  part  of  the  original  act  of  the  16th  of  April, 
1818,  and  the  two  together  as  amounting  to  a  legislative  decia- 
ration  on  the  part  of  Congress  that  a  brevet  major  general  should 
receive  his  brevet  pay  and  emoluments  whenever  he  commanded 
a  division. 

All  that  remained,  then,  was  to  ascertain  whether  Generals 
Gaines  and  Scott  commanded  divisions.  This  question  I  did 
not  intend  to  decide,  because  I  considered  it  as  more  properly 
belonging  to  the  Department  of  War  than  to  the  Attorney 
General. 

1  did  take  the  liberty  (o  suggest,  however — 

1st.  That  the  army  regulations  compiled  by  General  Scott, 
and  adopted  by  Congress,  appeared  to  me  to  settle  the  amount 
of  a  division;  and, 

2d.  That  I  understood  from  the  military  gentlemen  in  the 
War  Department  that,  in  this  particular,  the  regulations  so 
compiled  by  General  Scott  proposed  nothing  new,  but  had 
merely  given  an  authentic  form  to  the  pre-existing  and  well- 
known  distribution  of  troops. 

But  I  closed  these  suggestions  by  the  express  declaration, 
that  the  question,  whether  these  gentlemen  did  or  did  not  com- 
mand divisions,  was  a  question  which  the  Department  of  War 
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was  much  better  qualified  to  decide  than  I  could  possibly  be; 
and. then  proceeded  to  say^  that,  taking  U  far  granted  that 
they  do  command  divisions,  I  am  of  the  ojnuion  that  they  are 
entitled  to  the  brevet  pay  ef  major  generals. 

The  act  of  7th  May,  1822,  repealing  the  14th  section  of  the 
act  of  the  2d  March,  1821,  merely  takes  away  the  authority 
of  Congress  from  the  regulations  compiled  by  General  Scott^ 
and  so  removes  one  of  the  grounds  on  which  I  took  the  liberty 
to  suggest  that  these  gentlemen  were  in  the  command  of 
divisions;  leaving  the  question  still  open  to  the  Department  of 
War,  whether  there  is  such  arrangement  of  the  troops  on  the 
peace  establishment  as  places  these  gentlemen  at  the  beads  of 
divisions.  Ail  that  I  meant  formerly,  and  still  mean,  to  decide^ 
is,  that  if  these  gentlemen  command  divisions,  they  are,  by  force 
of  the  act  of  the  16th  April,  1818,  as  expounded  by  the  order 
of  the  8th  May  following,  entitled  to  the  pay  and  emoluments 
of  their  brevet  rank.  But  whether  they  do  command  divisions, 
is  a  question  which  I  am  not  competent  to  decide;  for  I  have 
not  been  put  in  possession  of  the  organization  of  the  army  so 
as  to  be  able  to  answer  it.  But,  surely,  if  there  can  be  a  ques- 
tion purely  military,  it  is  the  question,  what  constitutes  a 
division  of  an  army?  With  this  question,  therefore,  I  shall 
not  presume. to  intermeddle,  unless  it  shall  be  your  desire,  sir, 
and  you  shall  be  pleased  to  put  me  in  possession  of  the  organi- 
zation  of  the  army,  so  as  to  enable  me  to  decide  it. 
I  remain,  &c.,  (Sec, 

WM.  WIRT. 

To  the  Secretary  of  War. 


RESTORATION  OF  A  DANISH  SLAVE. 

It  is  the  duly  of  the  President  to  cauae  to  be  delivered  to  the  minister  of  Den- 
mark a  slave  who,  by  concealment  in  an  American  vessel  lying  at  St.  Croix, 
had  bee]i  brought  to  the  port  of  New  York,  and  detained  in  prison  until 
orders  might  be  given  concerning  the  further  disposal  of  him. 

So  long  as  Denmark  tolerates  slavery  in  her  dominions,  it  is  an  invasion  of  her 
sovereignty  to  take  away  from  St.  Croix,  by  seduction »  invitation,  conni- 
vance, ignorance,  or  mistake^  slaves  from  the  possession  of  Danish  owners* 
and,  if  avowed  and  unredressed  on  our  part,  is  a  just  cause  of  war;  to  bring 
them  to  the  United  States,  and  to  refuse  to  retuxn  them  to  their  ovneraon 
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the  call  of  their  gOTeriunent,  would  be  such  a  Tiolation  of  priTate  property, 
and  such  a  lawless  infraction  of  the  rights  and  soTereignty  of  Denmark,  as  to 
expose  us  to  the  just  resentment  of  that  nation,  and  the  merited  reproach  of 
the  ci^Itzed  woild. 
The  President  may  issue  an  order  directed  to  the  marshal  of  the  State  of 
New  York,  requiring  him  to  deliver  the  slave  to  the  order  of  the  minister  of 
Denmark;  or  be  may  notify  the  governor  of  that  State  of  the  facts,  and  request 
him  to  cause  him  to  be  delivered  to  the  marshal  for  the  purpose  of  delivering 
liim  over  to  the  minister. 

Office  of  the  Attornet  General, 

September  27, 1822. 

Sir:  The  caae  which  is  the  subject  of  two  communications 
from  the  Danish  minister,  and  which  you  submitted  a  few  days 
back  for  my  opinion.^  is  understood  by  me  to  be  this:  The 
American  ship  Eiias  Burger,  Thos.  Disney  master,  David 
Rogers  &  Son  owners,  sailed  from  th%island  of  St.  Croix  on 
the  25tb  June  last,  on  her  return  voyage  to  New  York.  After 
the  ship  had  made  a  hundred  and  sixty  miles  of  her  way  home^ 
the  master  discovered  that  a  slave  named  James  Barry,  be* 
longing  to  a  Mrs.  Johnson,  a  Danish  subject  and  inhabitant  of 
St.  Croix,  had,  while  the  vessel  lay  in  the  harbor  of  Chris- 
tiansted  in  that  island,  concealed  himself  on  board,  where  he 
still  was.  The  ship,  being  too  &r  on  her  way  to  return,  for 
the  purpose  of  restoring  this  slave  to  his  owner,  proceeded  to 
her  home-port  of  New  York,  where  the  case  was,  by  the  mas* 
ter  of  the  vessel,  laid  before  the  civil  authorities  of  the  States 
and  the  slave  has  been  committed  to  the  BrideweU  prison  as  a 
vagrant.  The  slave  has  himself  confirmed  the  truth  of  the 
captain's  statement;  and  the  minister  of  Denmark,  on  this  ad* 
mitted  state  of  iacts,  has,  in  the  name  of  his  government,  de« 
Bianded  the  restoration  of  the  slave. 

The  questions  which  I  understand  to  be  propounded  for  my 
opinion  are — 

1st.  Whether  we  are  und^  any  obligation  and  have  the 
power  to  restore  this  slave?  and  if  so, 

2d.  What  form  of  proceeding  should  be  adopted  for  this  pur* 
liose? 

I  beg  leave  to  premise  that  both  these  questions  rest  chiefly 
on  national  and  constitutional  law,  and  on  the  practice  of  the 
government,  of  which  i  presume  the  evidence  is  to  be  found 
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in  the  archives  of  state.  They  are  not,  therefbie,  exclnsively 
within  the  province  of  this  office;  bot,  on  the  contrary,  are 
questions  which  address  themselves  as  appropriately  to  the 
statesman  &s  the  lawyer.  I  remind  yoa  of  this  truth,  that  more 
weight  may  not  be  attached  to  my  opinion,  under  the  notion 
of  its  being  official,  than  it  iaiily  deserves;  and,  having  made 
this  suggestion,  I  proceed  with  great  respect  to  express  my 
opinion  on  the  question  propounded  to  me. 

I.  Whether  we  are  under  any  obligatipn  to  restore  the  slave? 

The  right  of  self  government  is  the  essential  attribute  of  the 
sovereignty  of  nations .  Whether  Denmark  will  tolerate  slavery 
within  her  territories,  is  a  question  for  herself  alone — a  question 
with  which  no  other  nation  has  a  right  to  intermeddle.  Den- 
mark does  tolerate  slavery  in  St.  Croix;  and  any  attempt  on  the 
pert  of  the  United  States,  or  the  individual  citizens  thereof^ 
under  the  sanction  and  protection  of  their  government,  to  in- 
terfere with  the  Danish  regulations  in  this  respect,  would  be 
an  invasion  of  the  sovereignty  of  Denmark,  and,  if  avowed 
and  unredressed  on  our  part,  a  just  cause  of  war.  To  take 
away  the  slaves  from  the  possession  of  their  owners,  whether 
by  seduction,  invitation,  connivance,  or  ignorance  and  mistake, 
affected  or  real;  to  bring  them  to  the  United  States,  and  to 
refuse  to  return  them  to  their  owners  on  the  call  of  their  gov- 
ernment, would  be  such  a  violation  of  private  property,  such  a 
lawless  infraction  of  the  rights  and  sovereignty  of  Denmark, 
as  to  expose  us  to  the  just  resentment  of  that  nation,  and  the 
merited  reproach  of  all  the  civilized  world.  We  have,  in  my 
opinion,  just  as  much  right  to  ord»  our  natk>nal  ships  to  unfurl 
the  banner  of  freedom  among  the  slaves  of  all  the  West  Indian 
islands,  and  proclaim  insurrectk)n  and  liberty  among  them,  as 
we  have  to  detain  this  single  slave;  for  his  detention  would  be 
to  offer  by  proclamation  an  asylum  to  all  who  chose  to  fly  from 
their  masters  to  our  shores.  And  if  our  own  vessels  may  be 
with  impunity  used  for  this  purpose,  under  such  pleas  as  the 
plea  ef  concealment  and  ignorance  on  the  part  of  the  captain 
and  crew,  set  up  in  this  case,  the  discontented  black  spirits  of 
the  West  Indies  will  not  encounter  much  difficulty  in  finding 
their  way  to  the  United  States.  Such  a  course  would  be  hold- 
ing out  a  temptation  to  them  to  desert  their  masters^  whicb^ 
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in  sound  principle,  is  not  distinguishable  from  seduction.  The 
successful  elopement  of  a  few,  would  have  the  effect  of  ren- 
dering  those  who  should  remain  discontented,  and  disposing 
them  to  revolt  and  bloodshed;  while  those  who  should  come 
among  i^  would  be  so  many  firebrands  cast  upon  the  magazine 
of  combustible  materials,  which  unfortunately  exists  among  us 
already,  and  thus  become  the  instruments  of  inflicting  upon 
us  that  just  vengeance  which  we  should  so  richly  merit  for  our 
interference  with  the  government  of  other  nations.  Putting 
aside  from  our  view  of  the  subject  the  aggi'ession  on  the  sov- 
ereignty of  Denmark  and  the  actual  robbery  of  individual 
property,  which  our  refusal  to  surrender  this  slave  would  in* 
volve,  such  a  course  would  be  in  direct  conflict  with  the  whole 
spirit  and  policy  of  our  own  laws  with  regard  to  the  introduce 
tion  of  blacks  among  us.  Our  laws  expressly  prohibit  their 
introduction  among  us;  and  when  brought  in  against  the  au* 
thority  of  our  laws,  the  President  is  expressly  authorized  to 
send  them  out.  The  policy  of  this  law  is  to  avoid  the  increase 
of  the  number  of  blacks  among  us;  for  if  the  policy  of  it  had 
been  merely  to  prohibit  the  extension  of  slavery,  this  purpose 
might  have  been  eflected  by  declaring  such  persons  free,  with- 
out  sending  them  out  of  the  country.  The  design,  then,  was 
to  prevent  the  augmentation  of  the  number  already  among  us^ 
which  would  be  thwarted  by  permitting  this  slave  to  remain; 
and,  if  I  may  be  permitted  to  suggest  a  consideration  which 
strikes  me  as  deeply  interesting  in  relation  to  this  policy,  I 
will  add,  that,  if  we  are  to  have  an  augmentation  of  these  peo* 
pie  among  us  from  any  quarter,  it  would  be  much  more  for  the 
repose  of  the  country  that  it  should  be  dravm  from  Africa  than 
from  the  insurgent  and  ferocious  slaves  of  the  West  Indies. 

From  these  views,  I  am  of  the  opinion  that  it  is  due  to  the 
sovereignty  of  Denmark,  and  to  our  own  character  as  a  nation, 
to  restore  this  slave  to  the  condition  from  which  he  has  been 
taken  by  a  ship  carrying  our  flag  and  belonging  to  our  citizens; 
and  that  the  policy  of  our  own  laws  conspires  to  enforce  the 
))erformance  of  this  duty. 

With  regard  to  the  President's  power  to  order  the  restitu* 
tion,  I  consider  the  question  as  settled  long  since  by  the  practice 
of  the  government,  sanctioned  by  the  acquiescence  of  the  pea- 
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pie.  The  point  once  coneeded,  that  Denmark  aloi^e  had  the 
right  to  pronounce  upon  the  condition  of  this  man — ^that  she 
bad  pronounced  him  a  slave,  and  the  property  of  a  Danish 
subject— I  see  no  difference  between  the  President's  authority 
to  restore  this  slave,  and  his  authority  to  restore  a  ship  or  any 
other  property  belonging  to  a  subject  of  a  foreign  prince,  which 
has  been  improperly  taken  from  his  possession  by  our  citizens, 
or  by  a  force  furnished  from  the  United  States.  This  question, 
as  it  regards  ships,  was  very  solemnly  and  on  great  deliberatioa 
settled  by  President  Washington,  assisted  by  the  officers  of 
government  who  formed  his  first  council  in  1793;  and  the  ex- 
istence of  the  power  was  unanimously  affirmed.  The  same 
power  has  been  since  repeatedly  exercised  on  various  occasions 
and  in  different  forms.  Even  where  proceedings  have  been 
instituted  against  the  subject  in  a  court  of  admiralty,  and  the 
President  has  been  required  by  the  government  to  which  or 
to  whose  people  the  property  belongs,  to  cause  it  to  be  restored, 
the  President  has,  by  a  mere  suggestion,  filed  in  court  by  the 
attorney  of  the  United  States,  acting  avowedly  under  his  au* 
thority,  arrested  the  proceedings  of  the  court,  and  thus  effected 
a  restoration  of  the  properly;  of  which  the  following  instances 
occur:  the  cases  of  the  Cassius  in  1796;  the  Exchange  in  1SI2; 
the  Young  Eugenia  in  1821.  In  all  these  cases,  the  restora- 
tion was  the  mere  effect  of  the  interference  of  the  President; 
and  1  can  perceive  no  sound  distinction  in  principle  between 
those  cases  and  the  case  under  cohsideration. 

After  so  long  an  acquiescence  in  the  exercise  of  this  power 
on  the  part  of  the  President,  it  would  seem  unnecessary  to 
investigate  the  source  from  whence  he  derived  it.  Bui  I  un- 
derstand the  process  of  reasoning  which  has  led  to  the  exercise 
of  this  power  to  be  this:  The  President  is  the  executive  officer 
of  the  laws  oi  the  country;  these  laws  are  not  merely  the  con- 
stitution,  statutes,  and  treaties  of  the  United  States,  but  those 
general  laws  of  nations  which  govera  the  intercourse  between 
the  United  States  and  foreign  nations;  which  imi)ose  on  them, 
in  common  with  other  nations,  the  strict  observance  of  a  respect 
for  their  natural  rights  and  sovereignties,  and  thus  tend  to  pre- 
serve their  peace  and  harmony.  The  United  States,  in  taking 
the  rank  of  a  nation,  must  take  with  it  the  obligation  to  respect 
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the  rights  of  other  nations.  This  obligation  becomes  one  of 
the  laws  of  the  country;  to  the  enforcement  of  which,  the  Pres- 
ident, charged  by  his  office  with  the  execution  of  all  our  laws, 
and  charged  in  a  particular  manner  with  the  superintendence 
of  our  intercourse  with  foreign  nations,  is  bound  to  look;  and 
where  wrong  has  been  done  to  a  foreign  government,  invasive 
of  its  sovereignty,  and  menacing  to  our  own  peace,  to  rectify 
the  injury,  so  far  as  it  can  be  done,  by  a  disavowal,  and  the 
Test(»ration  of  things  to  the  ^^ status  quo.^* 

In  the  particular  case  before  us,  the  peribrmance  of  thb  duty 
would  find  another  sanction  in  the  spirit  and  policy  of  our 
statutes  prohibitory  of  the  introduction  of  people  of  color  among 
us:  in  relation  to  which,  so  large  a  power  is  given  to  the  Pres- 
ident by  the  2d  section  of  the  act  of  the  3d  of  March,  1819, 
<^in  addition  to  the  acts  prohibiting  the  slave-trade." 

11.  What  form  of  proceeding  should  be  adopted  for  this  pur- 
pose? 

1  presume  that  the  President  might,  by  an  order  directed  to 
the  marshal  of  the  State  of  New  York,  require  him  to  deliver 
this  slave  to  the  order  of  the  minister  of  Denmark.  But  as  I 
understand  that  the  civil  authorities  of  New  York  have  taken 
possession  of  this  slave,  for  the  purpose  of  guarding  the  State 
against  the  danger  of  being  burdened  with  the  expenses  of 
his  maintenance,  I  submit  to  you,  sir,  whether  it  may  not  be 
due  to  comity  to  make  the  case  known  to  the  governor  of  the 
State,  and  to  request  that  he  will  cause  the  slave  to  be  delivered 
to  the  marshal,  for  the  purpose  aforesaid;  giving  to  the  marshal 
the  necessary  corresponding  instructions.  This,  however,  is  a 
question  which,  not  being  settled  by  law,  and  involving,  more- 
over,  national  comity,  I  cannot  presume  to  decide  ^*eT  caihe* 
dra.^^  I  merely  recommend  what  strikes  me  as  the  nK>st  re- 
spectful course  towards  the  State  authorities.  The  archives  in 
the  department  must,  I  suppose,  throw  more  light  on  this  sub- 
ject than  I  possess.  Forms  of  proceeding  will  probably  be 
found  iti  the  analogous  case  of  ships  in  1793,  to  which  I  have 
already  referred, 

I  have  the  honor,  d&c,  &c  , 

WM.  WIRT. 

To  the  Secretary  of  State. 
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DEED  OP  TRUST  TO  SECURE  THE  UNITED  STATES. 

It  18  Dot  competent  for  a  bank,  with  an  ordinary  charter,  to  set  apart  by  deed, 
not  ^nder  seal,  lands,  so  as  to  exempt  them  from  execution  for  the  debts  of 
the  bank.  The  principle,  that  a  corporation  can  grant  only  by  its  seal,  is  of 
universal  application,  and  applies  as  well  to  the  case  of  a  grant  to  the  United 
States  as  to  an  individual. 

OmcK  OP  THE  Attorney  General^ 

October  2,  1822. 
Sir:  The  question  which  I  understand  to  be  propounded  to 
me  on  the  letter  of  Messrs.  John  Badolet  and  J.  C.  Harrison, 
18,  whether  the  deed  of  trust  which  has  been  executed  by  the 
Bank  of  Vincennes,  to  secure  a  debt  due  to  the  United  States, 
be  legal  ?  By  which  I  suppose  is  meant,  whether  it  be  effect- 
ual to  set  apart  this  property  exclusively  to  the  use  of  the  United 
States,  and  thus  exempt  it  from  execution  for  the  debts  of  the 
bank.  Neither  the  charter  of  the  Bank  of  Yincennes  nor  the 
deed  in  question  being  before  me,  I  feel  some  reluctance  in 
answering  the  question.  Upon  the  postulates,  however,  that 
the  charter  is  according  to  the  usual  form,  and  that  the  deed 
is  without  seal,  it  is  not,  in  my  opinion,  effectual  to  set  apart 
the  property  to  the  use  of  the  United  States,  nor  to  shield  it 
from  execution  for  other  debts  of  the  bank.  The  principle,  that 
a  corporation  can  grant  only  by  its  seal,  is  of  universal  appli- 
cation, and  applies  as  well  to  the  case  of  a  grant  to  the  United 
States  as  to  an  individual.  The  doctrine  of  priority,  alluded 
to  in  the  letter,  does  not  operate  to  give  validity  to  a  deed  made 
in  behalf  of  the  United  States,  which  deed  would  be  invalid 
with  regard  to  an  individual.  That  doctrine  does  not,  in  any 
manner,  touch  the  efficacy  of  such  deeds;  it  is  a  matter  totally 
distinct,  and  leaves  this  question  to  stand  by  itself.  Whether 
there  be  a  priority  in  this  case,  in  behalf  of  the  United  States, 
is  a  different  question;  which  is  not  referred  to  me  in  this  letter, 
and  which,  if  it  were,  there  are  no  facts  to  enable  me  to  answer. 
It  may  not  be  amiss,  however,  to  suggest,  that  according  to 
the  acts  of  Congress  from  which  this  priority  is  derived,  ex- 
pounded as  they  have  been  by  the  Supreme  Court,  this  priority 
does  not  exist  in  every  case  in  which  there  is  an  inability  in 
the  debtor  to  pay  all  his  debts;  there  must  be  a  known  and 
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legal  insolvency  to  pay  all  his  debts  manifested  by  some  open 
act;  as  taking  the  oath  of  insolvent  debtors,  under  the  laws  of 
some  of  the  States;  there  must  be  an  assignment  of  all  the 
debtor's  eflfects  for  the  use  of  his  creditors,  or  there  must  be  an 
attachment  against  the  effects  of  an  absent  or  absconding 
debtor. 

I  remain,  most  respectfully,  your  obedient  servant, 

WM.  WIRT. 
To  the  Secretary  op  the  Treasury. 


LIABILITY  OP  SURETIES. 

The  estate  of  a  surety  for  a  receiver  of  public  moneys  for  lands  is  liable  after  the 
death  of  such  surety,  for  the  faithful  performance  by  the  receiver  of  his  duties 
until  the  end  of  his  term. 

Sureties  of  a  collector  of  taxes  appointed  by  the  President  during^  a  recess  of  the 
Senate  and  confirmed  by  the  Senate  at  its  next  session,  who  signed  the  bond 
given  by  the  collector  when  he  entered  upon  his  official  duties,  are  liable  for 
the  faithful  performance  of  the  duties  of  the  collector  throughout  the  term — the 
appointment  during  the  recess  and  the  subsequent  nomination  to,  and  confirm- 
ation by  the  Senate,  making  but  one  and  the  same  appointment. 

Office  of  the  Attorney  General, 

Ociober  30, 1S22. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  25th  instant,  addressed  to  me  direct,  in  the  absence 
of  the  Secretary  of  the  Treasury,  and  proceed  to  give  you  nay 
opinion  on  the  points  stated. 

Patton,  one  of  the  sureties  of  Samuel  Finlay,  a  receiver  of 
public  moneys  for  lands,  &;c.,  died  in  1812.  The  principal, 
nevertheless,  went  on  in  the  discharge  of  his  duties  as  receiver, 
and,  on  the  settlement  of  his  accounts  in  1818,  was  found  in- 
debted to  the  government  in  a  sum  exceeding  $20,000.  The 
administrators  of  Patton  have  pleaded  that  the  estate  of  their 
intestate  is  not  liable  for  any  de&lcation  of  Finlay  after  Pat- 
ton's  death.  But  there  is  no  such  limitation  in  the  bond.  The 
bond  is  Patton's  contract.  He  binds  himself,  his  heirsj  execu- 
tors y  and  CLdmmistraiorSy  in  the  penal  sum  of  $10,000,  condi- 
tioned that  Finlay  shall  well  and  truly  execute  the  duties  of 
his  office  of  receiver;^not  that  he  shall  execute  them  faithfully 
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during'  the  life  of  Patttmy  but  that  he  shall  execute  them  faith* 
fully  throughout.  The  plea,  therefore,  seeks  to  annex  to  the 
contract  a  modification  which  is  not  to  be  found  in  the  contract 
itself,  and  which  it  is  not  competent  to  either  party  to  annex 
to  it  without  the  consent  ef  the  other.  I  am  of  opinion^  there- 
fore,  that  there  is  no  force  in  the  objection. 

The  other  case  is  this:  Charles  R.  Sherman,  a  collector  of 
the  direct  tax  and  internal  revenue,  was  appointed  by  the  Pres- 
ident, in  the  recess  of  the  Senate,  under  the  2d  section  of  the 
act  of  the  22d  July,  1813,  which  gives  him  the  power  of  making 
such  appointment,  by  granting  commissions  which  shall  expire 
at  the  end  of  the  next  session  of  the  Senate.  During  the  next 
session  of  the  Senate^  Sherman  was  nominated  to  that  body, 
and  his  appointment  confirmed  by  them.  Under  his  appoint- 
ment by  the  President,  however,  and  before  his  confirmation 
by  the  Senate,  he  gave  the  bond  and  surety  required  by  the 
18th  section  of  the  act  of  1813;  and  his  sureties  in  that  bond 
contend  that  they  are  not  liable  beyond  the  end  of  the  next 
session  of  the  Senate  after  his  appointment — that  being  the 
term  of  his  authority  when  they  became  his  sureties. 

In  my  opinion,  there  is  nothing  in  this  objection  more  than 
in  the  former.  There  is  nothing  on  the  face  of  the  bond,  nor 
in  the  nature  of  the  engagements,  as  explained  by  the  law  and 
constitution  of  the  United  States,  which  warrants  the  objection. 

The  bond  is  required  by  the  law  to  be  in  double  the  amount 
of  the  duties  assessed  on  the  district.  The  contract,  therefore, 
looks  to  the  collection  of  aU  those  taxes.  The  condition  of 
the  bond  is,  that  Sherman  shall  duly  collect  and  pay  all  mon- 
eys assessed  upon  the  district.  The  appointment  made  by  the 
President  in  the  recess,  and  the  subsequent  confirmation  by 
the  Senate,  make  but  one  and  the  same  appointment.  It  has 
been  so  ever  considered  in  filling  vacancies  in  the  recess  under 
the  constitution.  The  parties  to  this  contract  could  not  look 
at  the  law  under  which  they  were  about  to  enter  into  this  en- 
gagement, without  seeing  clearly  and  distinctly  that  they  were 
entering  into  an  engagement  for  the  collection  of  all  the  mon- 
eys assessed  upon  the  district.  The  whole  act  is  full  of  this 
information.  The  27th  section  expressly  makes  the  collector 
chargeable  with  the  whole  amount  of  taxes  receipted  by  him. 
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The  following  section  subjects  both  the  collector  and  his  sure- 
ties to  the  warrant  of  the  comptroller  for  any  part  of  such  sum 
not  accounted  for  by  the  collector;  and,  by  the  same  section> 
the  amount  of  the  sums  committed  to  aiiy  collector  for  collec- 
tion is  declared  to  be  a  lien  on  the  lands  and  real  estate  of  such 
collector,  until  the  same  shall  be  discharged  according  to  law. 
The  act  of  the  2d  August,  1813,  imposing  the  direct  tax,  as 
well  as  those  laying  the  internal  duties,  all  declare  that  they 
shall  be  collected  by  the  officers  appointed  under  the  act  of 
July,  1813,  and  in  the  manner  therein  provided.  These  acts 
are  all  '^  in  pari  materiA:^^  they  constitute  an  entire  system; 
and  looking  at  them  all  together,  it  is  impossible  to  suppose 
that  the  sureties  of  the  collectors  could  suppose  they  were  en- 
gaged only  till  the  end  of  the  next  session  of  the  Senate* 
They  must  have  known  they  were  engaged  for  an  officer  whose 
permanency  depended  only  on  the  con6rmation  of  the  Senate, 
and  that  their  obligation  was  co-extensive  with  the  duties  pre- 
scribed to  that  officer  by  the  laws  under  which  he  was  appoint- 
ed; and  I  am  of  opinion  that  the  penalty  of  their  bond  will 
become  absolute  on  them  (unless  they  show  that  their  prin- 
cipal has  discharged  all  those  duties)  the  whole  time  that  he 
held  the  office  of  collector,  under  the  President's  appointment, 
confirmed  by  the  Senate. 

I  have  the  honor  to  remain,  sir,  &c.,  &c., 

WM.  WIRT. 
To  the  Aqent  op  the  Trbasurt. 


DUTIES  OP  ATTORNEY  GENERAL. 

The  Attorney  General  will  decline  giving  oifficiai  opinions  concerning  infringe- 
ments of  the  rights  of  patentees  by  dealers  in  the  patented  articles  of  manufac- 
tare,  it  not  being  the  duty  of  the  officers  in  charge  of  the  Patent  Office  to  decide 
upon  the  legal  effect  of  patents  issued  in  conformity  to  the  laws,  nor  to  inform 
patentees  of  their  rights. 

Attorney  General's  Office, 

November  6, 1822. 
Sir:  I  have  the  honor  to  acknowledge  your  communication 
of  the  2d  instant,  covering  a  letter  from  Dr.  Thornton,  of  the 
Patent  OfSlce,  with  its  accompaniment^  (a  letter  from  Mr.  J.  R* 
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Nourse,)  requesting  my  opioion  on  the  following  question:  Mr. 
Nourse  represents  himself  as  part  proprietor  of  Powles's  patent 
bedstead,  for  the  State  of  Ne\r  York;  and  that  he  has  author- 
ized cabinet  makers  to  manufiicture  and  sell  them  in  that  State. 
The  question  which  he  asks  is,  whether  bedsteads  thus  sold 
can  be  legally  carried  and  resold  in  any  other  State  or  section 
of  the  United  States,  without  infringing  tho  right  of  the  pat- 
entee? 

If  it  is  any  part  of  your  duly,  or  that  of  the  officer  who  is 
charged  with  the  patent  business  attached  to  your  department, 
to  answer  questions  like  these,  then  it  becomes  my  duty  to 
meet  the  reference  which  is  made  of  it  to  me;  for  my  duty,  as 
prescribed  by  law,  is  to  give  my  advice  and  opinion  upon  ques- 
tions of  law,  when  requested  by  the  heads  of  any  of  the  depart- 
ments, touching  any  matters  that  may  concern  their  depart* 
mants — that  is  to  say,  touching  the  discharge  of  any  duty 
which  is  imposed  by  law  on  their  departments.  Now,  on 
turning  to  the  patent  laws,  I  do  not  discover  that  it  is  anywhere 
made  the  duty,  either  of  the  Secretary  of  State,  or  the  Patent 
Office,  to  answer  questions  touching  the  legal  effects  of  patents 
which  they  have  issued  in  conformity  to  the  laws;  nor  to  in- 
form patentees,  or  the  assignees  of  these  patents.  Their  duty 
is  confined  to  issuing  patents  in  the  cases  and  with  the  forms 
prescribed  by  law;  having  done  this,  their  duty  is  at  an  end. 
The  rights  which  those  patents  confer,  and  what  will  amount 
to  a  violation  of  those  rights,  are  questions  with  which  they 
have  nothing  to  do.  They  are  questions  of  law,  which  are  to 
be  settled  by  courts  and  juries,  and  on  which  individuals  may, 
if  they  choose,  consult  counsel  for  their  own  guidance;  but 
the  law  gives  them  no  authority  to  bring  such  questions  to  the 
Department  of  State,  nor  to  the  Patent  Office  attached  to  that 
department.  If  there  is  any  act  to  be  done  by  the  patent  offi- 
cer, which  demands  the  previous  settlement  of  this  legal  ques- 
tion, then,  indeed,  it  becomes  a  question  touching  the  duties 
of  the  department,  and  I  shall  be  ready  to  answer;  but  since 
it  comes  to  me  in  the  mere  form  of  an  abstract  question  of 
law,  having  nothing  to  do  with  any  duty  which  is  to  be  per- 
formed by  the  Patent  Office,  and  not  touching  any  matter  that 
concerns  the  department,  I  must,  for  the  present,  decline  an- 
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swering  it,  being  very  certain  that  you  will  hold  me  excused 
from  creating  any  unnecessary  augmentation  either  of  your 
duties  or  my  own. 

I  have  the  honor  to  be,  &c., 

WM.  WIRT. 
To  the  Secretary  of  State. 


SALVAGE. 
''     ^% 

A  recaplure  from  pirates  gives  a  fair  claim  for  salvage  by  the  general  maritime 
law,  and  by  the  act  of  March  3, 1800,  national  ships  are  entitled  to  salvage 
from  the  ships  of  friendly  powers  rescued  from  their  enemies;  which  act,  in 
apirit,  applies  to  rescues  from  pirates. 

Office  of  the  Attorney  General, 

November  30, 1822. 

Sir:  In  reply  to  your  communication  of  the  29th  instant, 
relative  to  the  salvage  voluntarily  paid  by  the  French  brig 
Theodore,  on  her  recapture  from  pirates  by  the  United  States 
sloop  of-war  Hornet,  I  would  remark,  in  the  first  place,  that  a 
recapture  from  pirates  gives  a  &ir  claim  for  salvage  by  the 
general  maritime  law — (See  Wheaton  on  Captures,  page  237, 
note  m,  and  the  authorities  there  cited;  see,  also,  the  case  of 
Talbot  vs.  Seeman,  1  Cranch,  1.)  That  national  ships  are 
entitled  to  salvage  from  the  ships  of  friendly  powers  rescued 
from  their  enemies,  see  the  3d  section  of  the  act  of  3d  March, 
1800,  providing  for  salvage  in  cases  of  recapture.  It  is  true, 
that  this  section  does  not  in  terms  apply  to  cases  of  property 
rescued  from  pirates;  but,  in  its  reason  and  spirit,  the  applica^^ 
tion  is  manifest — more  especially  when  taken  in  connexion 
with  the  principle  that  a  recapture  from  pirates  gives  at  least 
as  strong  a  claim  to  salvage  as  a  recapture  from  enemies  carry- 
ing on  a  regular  war.  The  distribution  of  the  salvage-money 
is  regulated  by  the  4th  section  of  the  act  just  referred  to,  (that 
of  3d  March,  1800,)  which  takes  the  rule  adopted  by  law  for 
the  distribution  of  prize-money;  and  this  last  is  regulated  by 
the  act  of  April  23,  1800,  for  the  better  government  of  the 
navy  of  the  United  States. 

I  have  the  honor,  &c.,  &c., 

WM.  WIRT. 

To  the  Secretary  op.  the  Navy, 
37 
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BREVETS  IN  THE  MARINE  CORPS. 

Captain  Wainwrif^ht,  of  the  marine  eorpa,  haTing;  Mrred  ten  yean  in  t&efiinuit 
of  captain,  and  harinf  applied  for  brevet  promotion  under  the  act  of  16th 
April,  1814,  the  question  is  presented  whether,  since  the  act  of  3d  March, 
1817,  fixing;  the  peace  establishment  of  the  marine  corps, and  aboli^in^the 
office  of  major  in  the  same,  the  President  can  confer  the  brevet  of  major  at 
all?  and  if  so,  whether  it  should  not  be  the  brevet  of  major  in  the  army?— bblb, 
that  the  only  brevet  rank  of  major  which  the  President  can  confer  is  that  of 
brevet  major  in  the  army  of  the  United  States. 

If  it  shall  be  deemed  inexpedient  to  confer  upon  a  captain  of  marines  the  brevel 
rank  of  major  in  the  army,  then  he  is  entitled,  if  entitled  at  aU  to  promotion, 
to  the  brevet  rank  of  lieutenant  colonel  in  the  marine  coips. 

Office  of  the  Attorney  General, 

December  11, 1822. 

Sir:  The  question  submitted  for  my  opinion  on  the  22d  April, 
1820|  waS;  whether  the  President  was  authorized  to  confer  the 
brevet  rank  of  major  in  the  marine  corps  ?  The  case  which 
produced  the  question  was  stated  to  be  this:  Under  the  3d 
section  of  the  act  of  16th  April,  1814,  in  relation  to  the  marine  ' 
corps,  the  President  had  conferred  the  rank  of  brevet  major 
on  several  captains  of  that  corps,  while  the  rank  of  major  be- 
longed to  the  organization  of  that  corps.  But  one  captain, 
equally  meritorious  with  the  rest,  and  equally  entitled,  had 
been  accidentally  pretermitted.  On  this  posture  of  things  came 
the  act  of  the  3d  March,  1817,  to  fix  the  peace  establishment  of 
the  marine  corps,  which  abolished  the  grade  of  major  in  that 
corps:  the  single  question,  therefore,  was,  whether  the  Presi- 
dent  could  now  confer  this  grade  in  thcU  carps  by  brevet,  to  re- 
late back  to  the  time  when  it  should  have  been  conferred?  and 
my  answer,  on  the  22d  April,  1820,  was,  that  as  the  rank  of 
major  no  longer  existed  in  the  corps,  the  President  could  not 
confer  it  by  brevet.  Captain  Wainwright  (the  same  gentle- 
man, I  presume,  whose  case  is  above  stated)  has  renewed  his 
application  for  brevet  promotion,  under  the  act  of  16th  April, 
1814,  on  the  ground  that  he  has  served  ten  years  in  the  grade 
of  captain;  and  the  case  is  again  submitted  for  my  opinion 
on  the  questions — 

1.  Whether  Captain  Wainwright  is  entitled  to  brevet  promo- 
tion; 
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3.  If  he  be  so  entitled,  whether  it  is  to  the  rank  of  lieuten* 
aat  colonel y  or  that  of  major. 

On  the  first  question,  I  think  there  can  be  no  doubt.  The 
act  of  16ch  April,  1814,  is  still  in  force^  and,  in  the  3d  section, 
it  expressly  authorises  the  President  to  confer  brevet  rank  on 
such  officers  of  the  marine  corps  as  shall  have  served  ten  years 
in  any  one  grade.  Captain  Wainwright  has  served  ten  years 
in  his  present  grade;  and,  therefore,  the  brevet  rank  which  the 
President  is  authorized  to  confer  there  can  be  no  propriety  in 
withhotding;  especially  towards  an  officer  so  meritorioiis  as, 
from  the  documents  with  which  you  have  accompanied  your 
letter,  Captain  Wainwright  appears  to  be. 

The  second  question  is  one  of  moire  difficulty,  and  is,  I 
humbly  think,  rather  a  military  than  a  legal  question.  Laws 
on  military  subjects,  as  you  know,  sir,  seldom  fall  within  the 
sphere  of  a  lawyor^s  practice  or  consideration;  and  he  is  con* 
sequently  without  that  key  of  experience  in  the  subject-matter 
which  is  so  essential  to  their  just  construction.  The  origin 
and  nature  of  brevet  rank-*-for  example,  the  cases  in  which  it 
is  conferred,  and  the  effects  which  it  produces — are  purely 
questions  of  military  experience,  with  regard  to  which  we  have 
no  written  laws;  and  all  questions  in  relation  to  that  rank  must 
be,  of  necessity,  beyond  the  province  of  the  mere  jurist;  but 
the  question  which  you  have  submitted  to  me  demands  all  this 
military  knowledge;  and  although  I  shall  proceed,  according 
to  my  sense  of  duty,  to  give  it  the  best  answer  in  my  power, 
yet  I  submit  it,  whether  the  President  would  not  be  much  more 
safe  in  resting  on  the  opinion  of  military  men,  in  this  case, 
than  on  naine. 

I  had  always  supposed  that  (in  our  service  at  least)  brevet 
rank  was  the  mere  shadow  of  real  or  commission  rank;  that 
the  power  of  organizing  our  armies,  and  all  the  corps  of  our 
armies,  belonging  to  Congress,  it  was  theirs  alone  to  say  what 
officers  there  should  be;  that  these  officers  constitute  the  sub* 
atantial  eomnussion  grades  or  ranks  of  honor  in  the  army,  of 
which  the  brevets  are  the  mere  reflection;  and,  consequently, 
that  the  President  cannot  confer  brevet  rank,  except  in  relation 
to  a  correspondent  rank  by  commission,  which  has  been  previ- 
ously created  by  Congress.    I  had  supposed  that  the  reason  of 
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resorting  to  brevets  (in  our  service,  at  least)  was  because  the 
post  to  which  the  brevet  pointed  was  already  fiill;  and  there- 
fore, as  the  President  could  not  promote  to  the  commission,  he 
was  authorized  to  confer  the  rank  by  brevet,  which,  beside  the 
present  honor,  produced  the  further  effect  of  giving  the  brevet 
officer  a  priority  to  the  eorrelative  commission,  whenever  it 
should  become  vacant  by  the  death  or  resignation  of  Ae  present 
incumbent. 

It  is  said  to  be  otherwise  in  the  British  service.  Brevets  arc 
said  to  be  conferred  in  that  service  as  original  appointments, 
and  without  reference  to  any  analogous  commission  in  the  line. 
Thus  it  is  said  that  in  the  British  service  there  is  no  commis- 
sion higher  than  that  of  colonel  or  lieutenant  colonel;  the  brig- 
adiers, major  generals,  lieutenant  generals,  and  field  marshals, 
being  appointed  by  brevet  only,  (as  are,  it  is  said,  various  other 
subordinate  officers  in  that  service,)  without  any  reference  to 
a  correspondent  rank  by  commission  in  the  army.  All  this 
may  be  true:  and  when  it  shall  be  shown  that  the  President  has 
precisely  the  same  power  over  the  armies  of  the  United  States 
which  the  King  of  Great  Britain  has  over  his  armies,  the  British 
practice  will  deserve  our  serious  attention.  But  there  is  a  fiind- 
alnental  difference  between  these  powers:  in  England,  the  sole 
power  of  raising  and  regulating  fleets  and  armies  belongs  to 
the  King;  (I  Black.  Com.  262;)  in  the  United  States  this  power 
belongs  solely  to  Congress.  Since,  then,  in  Great  Britain  *'  the 
sole  supreme  government,  command,  and  disposition  of  the 
militia,  and  of  all  forces  by  sea  and  land,  and  of  all  ports  and 
places  of  strength,  is,  and  by  the  laws  of  England  ever  was, 
the  undoubted  right  of  his  Majesty  and  his  reyal  predecessors, 
kings  and  queens  of  England;  and  that  both  or  either  House  of 
Parliament  cannot  nor  ought  to  pretend  to  the  same:"  (lo  use 
the  words  of  the  statute  13  Car.  II,  c.  6,)  it  is  manifest  that 
the  whole  organization  is  exclusively  in  the  hands  of  the  King; 
and  that  he  may  create  whatever  military  officers  it  may  please 
him  to  create,  and  by  whatever  commissions,  brevets,  or  letters 
patent  or  close,  his  judgment  or  caprice  may  suggest. 

But  in  this  country.  Congress  alone  has  the  power  '^  to  raise 
and  support  armies,  to  provide  and  maintain  a  navy,  and  ta 
make  rules  for  the  government  and  regulation  of  the  land  and 
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naval  forces.'*  The  power  to  raise  armies,  is  a  power  to  decide 
the  quantum  of  the  army  that  shall  be  raised;  that  is  to  say, 
how  many  officers  and  privates,  and  of  what  grades  the  officers 
shall  be — a  power  which  Congress  has  uniformly  exercised. 
Even  the  government  and  regulation  of  the  army  belong  con- 
stitutionally, as  we  see,  to  Congress;  and  the  President  pos- 
sesses only  derivative  powers  over  this  subject.  The  power, 
then,  being  given  solely  to  Congress  to  taise  the  army,  to 
mould  and  modify  it  at  their  pleasure,  to  say  what  officers  of 
what  grades  there  shall  be  in  the  army— they  alone  are  the 
creators  of  what  I  have  cdled  real  or  commission  rank.  To 
the  President  they  have  assigned  the  power  of  confirming 
irevet  rank — ^rank  by  bsevet,  in  contradistinction  to  rank  by 
commission;  the  brevet  rank  being  in  every  instance,  as  I  con- 
ceive, the  mere  type  or  symbol  of  the  commission  rank;  and, 
consequently,  the  representative  rank  existing  in  no  case  except 
where  there  is  a  principal  or  constituent  rank  which  it  may 
represent.  It  was  from  this  view  of  the  subject  that  I  supposed , 
that  when  Congress  had,  by  the  act  of  3d  March,  1817,  anni- 
hilated the  office  and  rank  of  major  in  the  marine  corps,  the 
President  could  not  restore  it  by  brevet.  The  power  which 
they  gave  him  to  confer  brevet  rank,  presupposes  the  existence 
of  the  ranky  emphatically — that  is  to  say,  the  rank  by  commis- 
sion; it  is  a  power  limited  to  the  organization  which  they  have 
created;  a  power  to  confer  the  type  of  what  they  had  previously 
given  the  prototype.  If  the  power  be  not  thus  limited  to  the 
demarcation  of  rank,  as  prescribed  by  Congress,  1  do  not  see 
what  is  to  affix  any  limit  to  this  power  of  conferring  brevet  rank, 
nor  why  the  President  may  not,  if  he  choose,  confer  by  brevet 
the  rank  of  lieutenant  general  or  field  marshal.  It  would  be  no 
answer  to  say  that  no  such  rank  was  ever  known  to  our  armies ; 
because,  according  to  this  hypothesis,  it  is  not  necessary  to 
brevet  rank  that  there  should  be  any  analogous  rank  by  com- 
mission in  the  army. 

Again:  Congress  has  said  that  there  shall  be  no  such  rank 

as  major  in  the  peace  establishment  of  the  marine  corps:  that 

is  to  say,  in  efibct,  that  they  will  pay  no  such  officer  the  former 

.allowance  of  major.    Let  us  suppose  the  President  to  confer 
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the  brevet  rank  of  major  in  the  marine  corps  on  Captam  Wain- 
Wright  today,  and  to  order  hkn  to-moirow  with  a  detachment 
of  marines  to  occupy  Fort  Washington^  »nd  take  the  eommand 
of  it.  The  third  section  of  the  act  of  16th  Aprils  1814,  which 
authorizes  the  President  to  confer  tfiis  rank,  declares  that  the 
brevetted  officer  shall  receive  the  pay  of  his  brevet  rank  when 
commanding  separate  stations  or  detachments;  what  would  ba^ 
come  of  the  congressional  declaration  virtually  made  by  the  act 
of  the  3d  March,  1817,  that  they  would  no  longer  allow  pay  to 
major  of  marines  ?  Would  not  the  President  have  so  6r  couo- 
teracted  the  power  and  authority  of  Congress,  aud  qumad  h&e 
changed  the  peace  establishment?  These  aie  the  viewa  which 
induce  me  to  think  that  the  President  cannot  eonfef  the  bfevel 
rank  of  major  in  the  mmine  c€rp$. 

Still,  Captain  Wainwright  is>  by  the  act  of  16th  April,  1814^ 
entitled  to  brevet  promotion:  how  can  be  be  pfomoted  tn  ikai 
corp3y  but  by  giving  him  the  brevet  of  a  lieutenant  colonel  ? 
But  this,  it  is  said^will  be  to  give  him  two  steps  instead  of  one. 
Not  so:  ou  the  present  organization  of  that  corps,  theie  is  bul 
one  step  from  the  post  of  captain  to  that  of  lieutenant  colonel; 
the  former  intermediate  step  of  major  having  t>een  abolished  by 
Congress:  it  being  in  the  power  of  Congress  to  modify  the  army 
at  pleasure,  they  may  give  it  any  form  they  please.  I'hey  may 
have,  if  they  choose^  only  three  grades  in  the  army;  making 
the  captain  the  first  grade,  the  colonel  the  second^  and  the 
general  the  third.  Thus,  in  tlie  present  instance,  they  have 
exercised  their  power  by  abolishing  the  intermediate  grade  of 
major,  and  making  the  lieutenant-colonelcy  the  proximate  grade 
to  the  captaincy.  And  who  shall  gainsay  them  ?  Suppose  the 
promotion  was  by  commission^  instead  of  brevet:  must  not  the 
captain  8tep  at  once  from  the  ]X)8t  of  captain  to  that  of  lieuten- 
ant colonel?  and  would  not  all  the  inconveniences  follow 
which  are  urged  against  this  promotion  by  brevet?  Still  it  is 
said  that,  by  this  course,  Captain  Wainwright  will  step  over 
the  heads  of  those  who  had  beeh  brevetted  as  majors  under  the 
act  of  1814,  and  while  the  corps  was  yet  on  the  war  establisb- 
ment.  The  answer  is,  that  this  is  the  effect  of  the  law,  which 
the  President  must  execute  as  it  stands,  and  not  as  he  would 
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trish  it.  Besides,  what  should  hinder  him  from  advancing  the 
brevet  majors  io  that  corps  to  the  rank  of  lieutenant-colonel 
also? 

But  it  is  again  objected,  th&t  this  would  be  unjust  towarda 
the  rest  of  the  army,  because  those  brevetted  lieutenant-colonels, 
when  the  marine  corps  comes  to  be  united  with  any  part  of 
flie  army  (proper)  for  service,  will  take  the  command  of  majors, 
who  have  been  much  longer  in  the  service,  and  are  perhaps 
better  entitled  to  promotion.  The  answer  is,  again,  that  this 
is  the  effect  of  the  law,  which  the  President  must  execute  as  it 
stands,  without  being  at  all  responsible  for  coitsequeuces. 

At  the  same  time,  I  admit  this  inconvenience;  and,  if  a  legal 
remedy  can  be  found  for  it,  I  think  it  ought  to  be  adopted. 
In  looking  to  the  opinions  of  the  military  gentlemen,  I  find 
that  they  are  not  entirely  in  harmony  with  each  other.  Colonel 
Drayton  thinks,  with  me,  that  the  promotion,  if  to  be  made  in 
the  marine  carpSy  must  be  to  the  grade  of  lieutenant-colonel, 
which,  under  the  law  as  it  stands,  is  the  proximate  grade  to 
Chat  of  captain.  The  other  gentlemen  think  that  the  brevet 
should  be  for  the  rank  of  major ;  because  they  say  that,  although 
there  is  no  such  tank  in  thai  corps^  the  brevet  will  not  take 
effect  in  that  corps,  but  only  when  that  corps  is  called  to  do 
service  in  unison  with  other  corps  of  the  army.  Then  why 
should  the  brevet  be  as  major  in  that  dorps  9  I  see  no  objections 
to  the  President's  giving  Captain  Wainwright  the  brevet  of 
major  in  the  army  of  the  United  States,  because  there  is  such 
a  commission  rank  as  major  in  the  army  of  the  United  States^ 
and  all  the  objections  I  have  urged  against  a  brevet  as  major 
in  the  marine  corps,  would  be  inapplicable  to  such  a  brevet  in 
the  army  of  the  United  States;  and  as,  according  to  these  mili- 
tary gentlemen,  the  brevet  is  only  to  take  effect  when  that 
corps  is  united  in  service  with  the  army,  or  a  portion  of  it,  I 
should  suppose  it  would  answer  every  purpose  to  Captain  Wain- 
wright, without  being  open,  so  far  as  I  can  discern,  to  any 
objection.  One  military  gentleman  of  great  experience,  with 
whom  I  have  conversed  on  the  subject,  seems  to  think  a  brevet 
as  major  in  the  army  of  the  United  States  free  from  all  objec- 
tion. The  major  general  of  the  army  of  the  United  States  is 
here,  and  is  certainly  muoh  more  competent  to  decide  on  this 
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subject  than  I  can  presume  to  be.  I  observe  that  be  is  among 
those  who  recommeud  the  breret  rank  of  major  for  Gaptain 
Wainwright.  He  does  not  say  the  brevet  rank  of  major  in  the 
marine  corps;  I  should  rather  suppose  he  meant  that  of  major 
in  the  army  of  the  United  ^aiea,  from  the  reelsons  which  h^ 
assigns,  to  wit:  that;  although  the  grade  does  not  exist  in  the 
marine  corps ,  it  exists  in  all  kindred  establishments  of  which 
the  organization  is  full.  This  is  a  very  goed  reason  for  confer* 
ring  the  brevet  rank  in  those  kindred  estaUishmenlSf  but  is  cer- 
tainly none  for  conferring  it  in  the  marine  corps. 

1  possibly  look  at  this  subject  with  too  much  of  the  strict 
technicality  of  a  lawyer.  It  is  my  opinion,  however,  that  the 
only  brevet  rank  of  mof  or  which  the  President  can  safely  con- 
fer under  the  law,  as  it  stands^  is  that  of  major  in  the  armjf  of 
the  United  States.  There  may  be  objections  to  this  course, 
which,  for  the  want  of  practical  military  knowledge,  I  may  not 
see.  This  knowledge,  however,  is  easily  commanded  here, 
and  there  will  be  no  hazard  of  error  from  this  defect.  If  thb 
rank  cannot  be  conferred,  then  my  opinion  is  that  Captain 
Wainwright  should  be  brevetted  as  a  lieutenant  colonel  in  the 
marine  corps,  be  the  consequences  what  they  may. 
I  have  the  honor,  &c., 

WM.  WIRT. 

To  the  Secretart  op  the  Navy. 


RATES  OF  SALVAGE. 

The  rate  of  aalTage  to  which  cecapton  of  an  Amexican  veaael  from  pirates  are 
entitled,  is  goveraed  by  the  act  of  CoDgreas  of  3d  March,  1800,  giving,  where 
the  Tessel  shall  have  been  sent  forth  and  armed  as  a  vessel  of  war,  one-half 
of  the  vessel,  but  only  one-sixth  of  the  cargo.  (See  case  of  the  Adeline,  9tfa 
Cnnch,  967;  Wheaton  on  Captures,  337;  1  Granch,  26.)  The  only  general 
rule  tiiat  can  be  suggested  is  one-sixth,  and  half  of  the  vessel » if  she  shall  hava 
been  armed  after  her  capture. 

If  the  recaptured  vessel  had  been  long  in  the  hands  of  pirates,  and  had  been  used 
as  their  own,  a  higher  salvage  ought  to  be  allowed  than  if  she  were  recaptured 
in  the  moment  of  her  capture,  having  just  struck,  and  her  crew  still  in  a  capa- 
city to  make  resistance. 

Office  of  the  Attobnet  General, 

December  9,  1822. 
Sir:  I  understand  your  letter  of  the  6th  instant  (received  on 
the  night  of  the  7th— Saturday  night)  to  relate  to  recaptures 
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from  pirates  J.  and  the  instructions  you  are  about  to  give  our 
armed  vessels,  to  relate  to  the  quantum  of  salvage  which  they 
may  demand  from  vessels  recaptured  from  pirates^  so  as  to  save 
the  delay  and  expense  of  bringing  in  such  recaptured  vessels, 
to  have  the  rate  of  salvage  judicially  settled.  You  are  certainly 
right  in  the  opinion  that  salvage  may  be  rightfully  demanded 
for  recapture  from  pirates.  In  the  case  of  Talbot  vs.  Seeman, 
(1  Cranch,  28,)  the  Chief  Justice,  delivering  the  opinion  of  the 
Supreme  Court,  says:  ^<  Salvage  is  a  compeqsation  for  actual 
service  rendered  to  the  property  charged  with  it.  It  is  denumd- 
abk  of  right  for  vessels  saved  from  pirates ,  or  from  the  enemy . '  ^ 
(See  also  Wheaton  on  Captures,  237,  sections  10  and  11;  and 
the  refeieBces  cited  in  note  m.) 

With  regard  to  the  rate  of  salvage,  it  would  be  no  ground  of 
complaint,  either  to  our  own  or  foreign  merchantmen,  to  con- 
sider it  as  governed  by  the  act  of  Congress  of  3d  March,  1800; 
because  this  act  seems  to  look  to  prpperty  captured  in  a  regular 
courseof  war  among  civilized  nations,  and,  therefore,  not  in 
such  desperate  peril  of  ultimate  loss  as  when  in  the  hands  of 
lawless  pirates*  That  the  quantum  of  salvage  is  affected  by 
this  consideration,  by  the  regulations  of  other  nations,  will  be 
seen  by  reference  to  the  above-cited  page  et  seq,  of  Wheaton  on 
Captures.  Looking  to  this  act,  therefore,  as  giving  the  most 
moderate  standard  of  salvage,  it  is — 

1.  As  to  American  vessels  recaptuied  by  our  public  armed 
ships,  one-eighth  part  of  the  vessel  and  caigo;  or,  where  the 
vessel  shall  have  been  sent  forth  and  armed  as  a  ves^l  of  wary 
one-half  of  the  vessel,  but  still  only  one-sixth  of  the  cargo: — 
adjudged  in  the  case  of  the  Adeline,  9th  Cranch,  287. 

2.  As  to  vessels  and  goods  of  other  p^sona  resident  within 
the  territory,  and  under  the  protection,  of  any  foreign  prince, 
government,  or  state  in  amity  with  the  United  States,  the  rate 
of  salvage  given  by  the  act  is  **  such  proportion  of  the  true 
value  of  the  vessel  or  goods  so  to  be  restored,  as  by  the  law  or 
usage  of  such  prince,  government,  or  state,  &c*,  shall  be 
required  on  the  restitution  of  any  vessel  or  goods  of  a  citizen 
of  the  United  States,  under  like  circumstances  of  recapture 
made  by  the  authority  of  such  foreign  prince,  government, 
or  states  and  where  no  such  law  cgr  usage  shall  be  known,  the 
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same  salvage  shall  be  allowed  as  is  provided  by  the  first  section 
of  this  act" — that  is,  one-eighth  (as  stated  under  1st  head) 
where  the  recapture  is  by  a  public  armed  ship;  one  sixth,  where 
by  a  privateer  of  the  United  States. 

If  this  principle  of  retribution  were  strictly  applied,  it  would, 
with  regard  to  some  nations,  go  to  the  entire  confiscation  or 
appropriation  to  the  captor  of  the  whole  subject  rescued  from 
the  pirates.  Such  was  the  law  of  Venice  and  of  Holland,  and 
is  understood  to  be  still  the  law  of  Spain.  (Grotius,  lib.  3,  c. 
9,  ^§  16  and  19,  with  the  notes  of  Barbeyrac;  see  also  2  Valin. 
lib.  3,  tit.  9,  Des  Prises^  art.  9;  and  Wheaton  on  Captures, 
237.)  But  until  some  nation  shall  have  first  applied  this  rule 
of  total  confiscation  to  Americ-an  property  rescued  firom  pirates, 
it  would  not  comport  with  our  character,  nor  the  spirit  of  the 
act  just  quoted,  to  commence  so  discourteous  a  proceeding. 

Instead,  then,  of  applying  to  this  case  the  rules  of  foreign 
nations  as  they  bore  on  property  rescued  from  pirates,  let  us 
examine  the  rates  of  salvage  allowed  by  them  in  recaptures 
made  in  a  course  of  regular  war  among  civilized  nations,  and 
see  whether  we  can  find  in  them  a  satisfactory  standard. 

1.  France  allows  one-third  of  vessel  and  cargo;  and  applies 
this  rule  to  recaptures  of  vessels  and  effects  of  her  allies — (2 
Yalin.  lib.  3,  tit.  9,  DeB  PriseSj  art-  8;  Wheaton  on  Captures, 
244.)  She  allows  the  same  on  recaptures  from  pirates. — 
(Wheaton,  297;  2  Valin,  lib.  3,  tit.  9,  Dea  Prises^  art.  9.) 

2.  Wheaton  says  the  law  is  the  same  as  to  Spain;  hetloes 
not  cite  hjs  authority,  and  I  am  not  in  possession  of  the  ordi* 
nances  of  Spain  on  this  subject. — (Wheaton,  246-'6.) 

3.  By  the  Portuguese  ordinance  of  May,  1797,  the  rate  of 
salvage  on  recaptures  was  established  for  ships  of  war  at  one- 
eighth,  and  one-fifth  for  privateers. — (Wheaton,  246.)  The 
ordinance  is  not  in  my  possession;  and  I  suspect  that  it  was  a 
mere  regulation  as  to  recaptures  of  Portuguese  merchantmen 
by  Portuguese  «hipsof war  and  Portuguese  privateers:  a  do* 
mestic  regulation  merely,  and  therefore  no  proof  of  the  stand- 
ard they  woirid  adopt  with  regard  to  salvage  to  be  paid  by  a 
foreign  ship  rescued  by  them  from  enemies. 

4.  Denmark  gives  one-half  on  the  recapture  of  a  Danish 
ahip,  if  she  has  not  bee&  tprentyfour  hours  in  the  enemy's 
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possession;  if  she  has  been  twenty-four  hours  in  the  enemy's 
possession,  the  recaptor  takes  the  whole. — (Wheaton,  246.) 

5.  By  the  Swedish  ordinance  of  1767,  the  recaptor  takes  two- 
thirds,  and  one-third  only  is  restored  to  the  owners,  without 
legard  to  the  time  the  property  has  been  in  possession  of  the 
enemy.— (Wheaton,  246.) 

6.  Great  Britain  has  no  fixed  rulq  as  to  the  quantum  of  sal- 
vage on  a  foreign  vessel.  Her  statutes  (33  George  III,  c.  66, 
and  45  George  III-  c,  72)  piovide  merely  for  recaptures  of  Brit- 
ish ships  and  cargoes  by  British  na^onal  ships  or  British  priva- 
teers. With  regard  to  foreign  ships^  she  acts  upon  the  strict 
rule  of  retaliation,  not  only  with  regard  to  the  rate  of  salvage, 
but  the  rule  of  the  jiis  posfliminii  itself;  applying  the  rule  of 
total  divestment  of  property  by  a  mere  capture  to  those  nations 
which  hold  that  ]ule,.or  the  rule  of  permutation;  and  twenty- 
fi>ur  hours,  or  that  of  infra  pr€B8idia,  or  that  of  bringing  in  and 
condemnation,  according  to  the  practice  of  the  nation  on  whose 
vessels  she  is  adjudicating.  There  being,  then,  no  fixed  rule 
in  Great  Britain  as  to  the  proportion  which  could  be  required 
for  the  salvage  of  an  American  ship  and  cargo  recaptured  from 
an  enemy,  our  act  directs  that,  in  this  case,  the  same  salvage 
shall  be  allowed  as  is  provided  by  the  first  section  of  our  act. 
But  the  first  section  makes  a  difference  of  salvage  when  the 
recapture  is  made  by  a  national  ship,  and  when  made  by  a  pri- 
vateer; giving  only  one-eighth  in  the  former  case  and  one-sixth 
in  the  latter.  Why  this  distinction?  Does  it  not  turn  on  a 
reason  which  is  inapplicable  to  a  foreigner?  t.  e.,  the  American 
citizen  has  contributed  to  the  national  fund  from  which  the 
national  ship  is  equipped;  he  is  therefore  to  pay  less  for  ser- 
vices performed  by  such  a  ship,  than  when  rendered  by  a  pri- 
vate armed  ship,  towards  the  equipment  of  which  he  has  con- 
tributed nothing.  Now,  the  last  being  the  predicament  of  a 
British  ship,  wheth^  rescued  by  a  national  or  private  armed 
ship  of  the  United  States,  it  would  seem  to  me  more  correct, 
on  this  general  reference  to  the  first  section,  to  take  that  stand- 
ard of  the  two  whose  reason  is  applicable  to  the  British  ship- 
to  wit,  the  one  sixth.  There  have  been  regulations  by  treaty 
on  this  subject  between  the  United  States  and  some  of  the 
European  powers;  but  these  treaties  looked  distinctly  to  cases 
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in  which  the  contracting  parties  were  at  war  with-  the  same 
civilized  enemy;  and  being  no  longer  in  force,  it  would  be 
improper  to  act  on  the  discrimination  which  they  introduced. 
(See  the  references  to  those  treaties  at  the  end  of  the  act  of  3d 
March,  1800,  before  referred  to.) 

On  this  review,  it  appears,  that  whether  we  look  to  the  usage 
of  nations  with  regard  to  rescue  from  pirates,  or  to  recapture 
from  a  lawful  enemy,  the  rate  of  salvage  is  different  as  allowed 
by  different  nations.  Nor  does  it  appear  to  me  that  our  inform* 
ation  with  regard  to  their  respective  usages  is  sufficiently  cer- 
tain and  precise  to  enable  us  to  adjust  our  retaliatory  instruc- 
tions  to  our  cruisers  towards  those  nations  respectively.  If  we 
'  could^  through  the  ministers  of  the  foreign  nations  resident 
among  us,  learn  with  accuracy  and  certainty  what  salvage 
would  be  demanded  by  them  of  an  American  vessel  saved  from 
pirates,  we  should  be  relieved  from  all  embarrassment,  because 
our  act  of  Congress  authorizes  the  adoption  of  the  same  stand* 
ard  towards  them.  If  their  usage  be  not  known,  we  are  au- 
thorized by  the  act  to  apply  to  them  the  same  rale  as  is  pro- 
vided by  its  first  section — that  is,  one-sixth  of  vessel  and  cargo; 
except  where  the  vessel  has  been,  since  her  capture,  fitted  out 
as  a  vessel  of  war,  and  is  recaptured  in  this  condition;  iu 
which,  one-half  of  the  vessel  and  her  armament,  and  one-sixth 
of  her  cargo,  is  allowed  for  salvage.  If  our  cruisers  would  be 
content  with  this  allowance,  they  might  safely  claim  it,  and, 
on  refusal,  send  in  the  vessel  for  adjudication.  But  I  think 
that  a  court  would  allow  more.  The  courts  of  Great  Britain, 
in  cases  of  derelict,  have  allowed  one-half;  and  a  vessel  cap* 
tured  by  pirates  (in  which  case  the  original  crew,  if  they 
could,  would  be  very  glad  to  make  her  derelict,  so  &r  as  they 
are  concerned)  seems  to  me  to  be  in  quite  as  desperate  a  con- 
dition. How  &r  our  courts  would  go  in  the  allowance  of  sal- 
vage in  such  a  case,  it  is  impossible  to  divine:  perhaps  no  gen- 
eral rule  would  apply  lo  every  case;  each  case  might  depend 
on  its  own  peculiar  circumstances.  If  the  original  crew  had 
been  entirely  separated  from  their  vessel  by  the  pirates,  so  as 
to  preclude  the  moral  possibility  of  recapture,  higher  salvage 
might  be  allowed  than  if  they  were  on  board  at  the  time  of 
the  recapture:  so  if  they  were  on  board,  but  in  chains,  higher 


Digitized  by  CjOOQIC 


TO  THE  PRESIDENT.  589 

■  ■  ■  -  •  .  ♦  ■       ■      .. 

Offsets  at  the  Treasury. 

salvage  might  be  allowed  than  if  thejr  were  at  large  on  the 
deck  of  the  vessel,  in  a  condition  to  contribute,  and  perhaps 
actually  contributing,  to  the  recapture;  or  assisting  in  the  sub- 
sequent defence,  protection,  or  navigation  of  the  vessel  into  a 
safe  port.  So  if  the  captured  vessel  had  been  long  in  the  hands 
of  the  pirates,  and  used  as  their  ova,  a  higher  salvage  might, 
and  probably  would,  be  allowed,  than  if  she  was  recaptured  in 
the  moment  of  her  capture,  having  just  struck,  and  her  crew 
still  in  a  capacity  to  make  resistance.  It  is  not  possible  to 
devise  any  general  rule  applicable  to  this  variety  of  cases,  nor 
any  set  of  rules,  aimed  at  a  discrimination  among  them,  which 
we  can  be  sure  that  our  courts  would  confirm*  The  only 
general  rule  which  I  can  suggest  as  safe  under  all  circum- 
stances, is  that  of  the  sixth,  which  I  have  before  mentioned^ 
and  half  of  the  vessel  if  she  has  been  armed  since  her  capture^ 
I  think  that  Uiere  cannot  be  a  case  of  the  piratical  capture  of 
a  foreign  vessel  in  which  a  court  would  not  at  least  make  this 
allowance  on  recapture.  This,  therefore,  may  be  safely  recom- 
mended, not  only  under  the  authority  of  our  act,  but  because 
the  sixth  is  the  usual  allowance  of  military  salvage,  under  the 
general  law  of  nations,  as  practised  in  our  own  and  the  British 
courts,  where  the  case  is  marked  with  no  extraordinary  circum* 
stances  of  difficulty  or  danger.  Our  courts,  I  presume,  would 
therefore  make  at  least  this  allowance  in  every  case  of  recap- 
ture from  pirates.  I  understand  that  there  has  been  a  case  of 
salvage  allowed^by  the  court  of  the  United  States  for  the  dis- 
trict of  South  Carolina,  on  a  case  of  recapture  from  pirates.. 
What  that  allowance  was,  I  am  not  informed;  if  you  can  learn 
it^  it  will  be,  perhaps,  safer  to  assume  in  your  instructions  that 
standard,  than  the  one  which  I  have  recommended. 
Yours,  respeetfully, 

WM.  WIRT. 
To  the  Secretary  op  the  Navy. 


OFFSETS  AT  THE  TREASURY. 

The  accounting  officers  will  not  be  justified  in  admitting  as  an  offset  to  an  amount 
•  due  from  an  indiyiduai  on  a  contract  with  the  Navy  Department,  an  amount 
.  found  due  to  such  individual  by  a  jury  in  Kentucky.    The  finding  of  the  jury 

is  not  per  a  such  an  establishment  of  a  claim  against  the  United  States  as  to 

justify  accounting  officers  in  admitting  it  as  a  set^^ff. 
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To  allow  a  set-off  is  in  effect  to  make  paymept  of  the  claim  aet  up  against  a  debt 
due  the  United  States;  and  unless  the  accounting  officers  would  be  justified 
in  paying  it  as  a  separate  and  independent  claim,  they  cannot  properly  allow 
it  OS  a  set-off. 

Office  of  the  Attornet  General, 

Jtmuary,  1S23. 

Sir:  In  the  cases  of  the  United  States  eujainst  James  John- 
son, and  against  Ward  d6  Johnson,  in  Kentucky,  it  is  stated 
that  verdicts  have,  in  both  cases,  been  found  for  the  defend* 
ants;  and  in  the  former  case,  that  the  jury  have  found,  specially, 
that  there  is  a  balance  due  the  defendant  of  upw^ards  of 
$13,000.  This  balance,  thus  found,  Mr.  Johnson  offers  as  a 
set-off  against  a  claim  of  about  $17,000  due  from  him  on  a 
contract  with  the  Navy  Department;  and  the  question  which 
you  propound  for  my  opinion  is,  whether  the  accounting  offi* 
cers  of  the  government  would  be  justified  in  admitting  this 
offi^et,  on  the  ground  of  this  finding  merely. 

Before  I  answer  the  question,  it  is  proper  to  state,  that,  on 
inquiry  of  the  agent  of  the  Treasury  Department  for  the  letter 
of  Mr.  Bibb,  referred  to  in  Colonel  Johnson's  statement,  and 
for  any  other  information  which  he  might  possess  on  the  sub- 
ject, I  find  that  the  agent  is  not  disposed  to  acquiesce  in  the 
decisions  in  these  cases,  but  has  directed  the  district  attorney 
to  carry  the  cases  up  to  the  Supreme  Court,  if,  in  the  instructions 
of  the  court  to  the  jury,  or  any  other  part  of  the  proceeding, 
there  is  ground  for  a  writ  of  error. 

This  letter  was  written  in  November,  as  you  will  see  by  the 
copy  enclosed ;  and  the  answer  has  not  yet  been  received .  In 
this  posture  of  things,  it  would  be  improper  to  interfere  with  the 
proceedings  of  the  officer  appointed  by  law  to  superintend  the 
collection  of  debts  due  to  the  United  States,  even  if  the  set-off 
were  in  other  respects  admissible. 

But  I  am  of  the  opinion  that  it  is  not  admissible,  considering 
it  merely  as  the  finding  of  a  jury  in  behalf  of  the  defendant. 
The  claims  themselves,  on  which  this  finding  rests,  may  be 
legal  claims;  and  I  might  so  pronounce,  if  the  claims  them- 
selves were  submitted  for  my  opinion.  But  they  are  not  sub- 
mitted ;  and  I  am  called  on  to  say  whether  the  finding  of  the 
jury,;76r  5e,  establishes  this  claim  against  the  United  States  in 
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such  a  manner  as  to  justify  the  accounting  officers  in  admitting 
it  as  a  set*ofl*. 

Allowing  a  set-off  is,  in  effect,  making  a  payment;  and  if  the 
accounting  officers  would  be  justified  in  allowing  this  claim  as 
a  set-off  against  the  debt  due  from  Mr.  Johnson  to  the  govern- 
ment;  they  would  be  equally  justified  in  allowing  and  paying  it 
as  a  separate  and  independent  claim  ^  if  there  were  no  debt 
against  which  it  might  be  applied  as  a  set-off.  The  question, 
then,  is,  whether  this  finding  of  the  jury  establishes  the  debt 
in  such  a  manner  as  to  constitute  a  legcU  claim  on  the  govern- 
ment— since  it  is  only  legal  claims  that  our  officers  would  stand 
justified  in  admitting  and  paying;  and  my  opinion  is,  that  this 
finding  of  the  jury  for  the  defendant,  ^o  far  as  it  affects  to  give 
him  a  claim  on  the  United  States ,  the  plaintiffs  in  the  cause, 
is,  in  legal  contemplation,  a  mere  nullity.  I  am  not  unapprized 
of  the  local  law  of  Kentucky  on  this  subject,  passed  (I  think) 
in  the  year  1796;  but  I  am  very  sure  that  it  does  not  operate 
on  this  case:  not  only  because  the  United  States  are  the  plain- 
tiffs, but  because  that  law  itself  has  never  been  incorporated 
with  the  laws  of  the  United  States,  and  is  not  the  law  of  the 
courts  of  the  United  States;  and,  under  the  general  law,  such 
a  finding  is  a  wild  anomaly. 

It  is  alleged  that  it  will  be  in  vain  to  reflise  this  set-off;  be- 
cause, if  the  government  should  sue  Mr.  Johnson  on  the  con- 
tract with  the  Navy  Department,  he  will  be  allowed  this  set-off 
on  the  trial  of  that  cause.  This,  I  think,  is  a  mistake.  No 
federal  court  acting  under  the  laws  of  the  United  States  would 
permit  that  mere  finding  of  a  jury  to  go  to  another  jury  as 
evidence  of  a  debt;  or  if  they  should,  the  Supreme  Court  would 
certainly  reverse  the  judgment  for  error.  The  defendant  will 
have  to  prove  his  claims  anew  in  the  action  founded  on  the 
navy  contract,  and  could  not  rest  on  the  former  verdict  in  his 
fiivor.  And  what  a  court  of  law  could  not  admit  as  evidence 
of  a  set-off,  I  apprehend  that  the  officers  of  the  government, 
as  strictly  controlled  by  the  law  as  courts,  could  not  admit. 
I  have  the  honor,  d&c,  &;c., 

WM.  WIRT. 

To  the  President  op  the  United  States. 
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FURLOUGHS  TO  NAVAL  OFFICERS. 

A  furlon^h  granted  to  a  sailing-master,  on  condition  that  he  shoidd  relinquish 
from  that  date  his  pay  and  emoluments  as  a  naral  officer,  until  further  orders, 
ia  absolute;  the  condition  being  void  in  law. 

Office  of  the  Attorney  General, 

January  22y  18S13. 

Sir:  The  act  of  Congress  of  the  21st  of  April,  1806,  "  in  ad- 
dition  to  an  act  entitled  <  An  act  supplementary  to  the  act  pn>- 
Tiding  for  a  naval  peace  establishment,'  &c.,"  contemplates 
only  two  conditions  in  which  the  officers  of  the  navy  can  be 
placed — that  is  to  say,  under  orders  on  full  pay,  and  not  under 
orders  on  half-pay.  It  is  not  in  the  power  of  the  Secretary  of 
the  Navy,  in  my  opinion,  to  create  a  third  state  of  things  in  re- 
lation to  any  officer  who  was  not  in  delicto.  I  am,  therefore, 
of  opinion  that  the  furlough  granted  by  the  Secretary  of  the 
Navy  to  John  Drew,  sailing-master  in  the  navy  of  the  United 
States,  on  the  18th  of  April,  1815,  until  further  orders,  ''on 
condition  that  he  should  relinquish  from  that  date  his  pay  and 
emoluments  as  a  naval  officer,  until  further  orders,"  must  be 
considered  as  an  absolute  furlough,  the  condition  being  void 
in  law.  If  there  has  been  any  long-established  usage  in  the 
department,  reaching  so  for  back,  and  having  been  so  con- 
tinued and  uniform  as  to  have  created  a  kind  of  common  law 
in  support  of  such  furlough,  I  would,  notwithstanding  my  con- 
fidence in  the  construction  which  I  have  given  the  law,  yield 
it  to  such  usage.  The  furlough  is  returned* 
I  have,  &c., 

WM.  WIRT. 

To  the  Sbcretart  of  the  Navt. 


SECURnr  TOR  A  DEBT  NOT  A  PAYMENT. 

The  Fourth  Auditor  is  not  authorized  to  consider  security  offered  for  a  debt, 
however  ample  it  may  be,  a  pa]rment  of  a  debt  due  the  goyemment. 

Office  of  the  Attorney  General, 

January  24, 1823. 
Sir:  Security  for  debt  is  certainly  not  a  payment  of  it^  and 
therefore  the  Fourth  Auditor  would  not  be  authori2ed  to  con* 
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sider  the  security  offered  by  General  Swartwout,  however 
ample  you  may  deem  it,  as  a  payment  of  the  balance  due  from 
htm  to  the  government,  and  on  this  ground  to  balance  the 
accounts. 

As  this  is  the  single  question  which  you  present  to  me,  it 
would  be  officious  to  suggest  anything  beyond  it. 

I  have,  therefore,  the  honor  to  remain,  sir,  with  great  respect, 
yours,  &C,, 

WM.  WIRT. 

To  the  Secretary  of  the  Navy. 


LEASES  OP  THE  LEAD  MINES. 

The  Pr-esident  has  unrestricted  power  to  lease  the  lead  mines,  on  such  condidotis 
as  he  niiay  thisk  proper,  for  any  term  not  exceeding  three  yecura^  provided  the 
leases  be  not  inconsistent  with  existing  laws. 

.  Office  op  the  Attorney  General. 

Sir:  I  entertain  no  doubt  that  the  President  of  the  United 
States  has  power  to  make  leases  of  lead  mines,  under  the  au- 
thority of  the  act  of  the  3d  March,  1807,  without  restriction  as 
to  persons,  for  any  term  not  exceeding  three  years,  and  on  such 
conditions  as  he  may  think  proper,  provided  they  be  not  incon- 
sistent with  existing  laws.  This  is,  I  think,  the  only  tenable 
construction  of  the  second  section  of  that  act. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe- 
dient servant; 

WM.  WIET. 

To  the  Secretary  op  War. 


DUTY  OP  SHIP-MASTERS  CONCERNING  SEAMEN. 

Seamen  left  behind  in  a  foreign  country  on  account  of  inability,  from  sickness, 
to  return  in  the  vessel  in  which  they  vent  out,  are  within  the  provisions  of 
the  act  of  28th  February,  1803,  supplementary  to  the  act  coneerning  consuls, 
and  for  them  the  master  should  deposite  with  the  consul  three  months'  pay 
orer  wa^es^&c.f&s  in  other  cases  of  voluntary  discharge. 

Office  of  the  Attorney  General, 

Febrmry  18, 1823. 
Sir:  The  3d  section  of  the  act  of  the  28th  February,  1803, 
^'  supplementary  to  the  '  act  concerning  consuls,'  "  &c.,  directs 
38 
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that  when  a  seaman  or  roariner,  a  citizen  of  the  United  States, 
shall,  with  his  own  consent,  be  discharged  in  a  foreign  conntry, 
it  shall  be  the  duty  of  the  master  or  commander  of  the  vessel  to 
produce  to  the  consul  the  list  of  his  ship's  company,  certified 
as  before  directed;  and  to  pay  to  such  consul,  for  every  such 
seaman  or  mariner,  three  months'  pay,  over  and  above  the 
wages  which  may  then  be  due  to  such  seaman  or  mariner. 
The  doubt  expressed  by  Mr.  Maury,  our  consul  at  liverpool, 
is,  whether  this  provision  applies  to  seamen  left  behind  in  a 
foreign  country,  as  being  too  sick  to  return  in  the  vessel  in 
which  they  went  out.  But  the  act  applies  to  all  seamen  dia- 
cha^d  with  their  own  consent  in  a  foreign  country,  without 
distinction,  and  without  any  reference  to  the  cause  of  the  dis- 
charge. Seamen  who  are  too  sick  to  return  in  the  vessel  which 
carried  them  out,  and  are  therefore  left  behind  in  a  foreign  coun- 
try, are,  I  presume,  discharged  with  their  own  consent  in  such 
foreign  country;  and  as  they  are,  therefore,  within  the  descrip- 
tion of  the  law,  I  see  no  satisfactory  reason  for  excepting  them 
from  its  provisions. 

Mr.  Maury's  letter  is  returned. 

I  have  the  honor,  &c.,  &c., 

WM.  WIRT, 

To  the  Secretary  op  State. 


DISTRIBUTION  OF  SALVAGE  FOR  RECAPTURES  FROM  PIRATES. 

The  4th  section  of  the  act  of  3d  March,  1800,  refers  to  the  prize  law  (or  the 
proportion  of  the  salvage  which  the  officers  and  crew  shall  take  in  a  given  case, 
8s  wdl  as  for  the  mode  in  which  the  share,  so  taken  by  them,  shftU  be  distri- 
buted. 

The  rules  for  the  distribution  of  prize-money  are:  That  the  whole  of  the  prize 
belongs  to  the  captors,  when  the  vessel  captured  is  of  equal  or  superior  force 
to  the  vessel  making  the  capture;  and  when  of  inferior  force,  the  prize  is 
directed  to  be  divided  equally  between  the  United  States  and  the  officers  and 
men  making  the  capture.  (See  5th  and  6th  sections  of  the  act  of  23d  April, 
IbOO.) 

Office  of  the  Attorney  General, 

Fsbrvary  20, 1823. 

Sir:  I  have,  according  to  your  desire,  perused  the  opinion 

you  have  enclosed  me,  with  regard  to  the  distribution  of  salvage 

for  property  recaptured  from  pirates.    The  Supreme  Court  is 

now  in  session^  and  my  duties  in  that  court  allow  me  no  time 
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for  extended  discussion  on  subjects  on  which  I  have  heretofore 
expressed  an  official  opinion.  I  shall  therefore  only  here  repeat, 
that  there  is  no  act  of  Congress  known  to  me  which  applies 
directly  and  ex{»«ssly  to  this  subject  of  property  recaptured 
from  pirates  I  did  consider  the  act  of  the  3d  March,  1800> 
as  applying  analogically;  and  I  did  consider  the  4th  sisction  of 
that  act  as  having  adopted  the  same  rules  of  distribution  for 
salvage  which  had  been,  or  might  be,  provided  bylaw  for  the 
distribution  of  prize  money.  These  rules  of  distribution  are 
found  in  the  5th  and  6th  sections  of  the  act  of  the  23d  April, 
1860>  by  which  the  whole  of  the  prize  is  given  to  the  captors 
when  the  vessel  captured  is  of  equal  or  superior  force  to  tiie 
vessel  making  the  capture;  and  when  of  inferior  force,  the  prize 
is  directed  to  be  divided  equally  between  the  United  States  and 
the  officers  and  men  making  the  capture;  the  moiety,  which 
in  this  case  is  to  go  to  the  United  States,  being  by  the  9th  see- 
lion  of  the  act  devoted  still  to  the  service  of  the  navy — to  wit, 
to  the  navy  pension  fund.  All  the  general  considerations  which 
would  tend  to  prohibit  the  United  States  from  claiming  a  por- 
tion of  the  salvage  for  the  use  of  the  navy  pension  fund,  tend 
equally  to  forbid  them  from  touching  any  portion  of  the  prizes 
won  by  the  gallantry  of  her  sailors.  Incentives  to  gallantry 
are  as  much  necessary  to  urge  our  mariners  to  make  prizes  as  to 
earn  salvage.  The  former  is  generally  rather  the  more  hazard- 
ous enterprise  of  the  two;  and  therefore  requires,  one  would 
suppose,  rather  the  stronger  stimulus  of  the  two.  I  presume 
that  the  ground  on  which  the  United  States  withdraw  from  the 
captors  one  half  of  the  prize  where  the  captured  vessel  is  of 
inferior  force,  is,  that  the  capturing  vessel,  with  her  armament, 
is  the  property  of  the  United  States;  and  so  &r  as  pecuniary 
means  are  concerned,  that  the  capture  has  been  made  at  the 
sole  expense  of  the  United  States.  The  same  consideration 
precisely  applies  to  the  case  of  salvage;  and  if  there  be  a  want 
of  magnanimity  in  making  the  claim  in  one  case,  there  is  the 
same  want  in  the  other;  with  this  difference^that  where  an 
armed  vessel  prize  has  been  carried  by  the  bravery  of  our  mari- 
ners, there  would  seem  to  be  a  greater  want  of  magnanimity  in 
depriving  them  of  any  portion  of  their  prize,  than  where  an 
unarmed  merchantman  has  been  cheaply  retaken,  to  claim  a 
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portion  of  the  salvage.  But^  in  trath,  there  is  no  want-  of  mag- 
nanimity in  either  case;  since,  in  both,  the  portion  claimed  by 
the  United  States  does  not  go  into  her  treasury  for  the  general 
purposes  of  the  goyemment^  but  is  exclusively  devoted  to  the 
navy  pension  fund  that  is  to  support  the  separate  establishiaeni 
to  which  the  captors  belong. 

This,  so  fhr  as  I  am  informed,  is  a  new  question.  If  there 
has  been  any  practice  to  settle  it  the  one  way  or  the  other,  I 
would  abide  by  that  practice;  for  the  question  is  not  only  new, 
but  difficult.  It  is  one  of  those  questions  in  which  opposite 
opinions  may  be  held,  and  probably  would  be  held,  by  enlight- 
ened judges  on  the  bench.  It  seems  to  me  that  the  4th  sectioa 
of  the  act  of  3d  March,  1800,  may  be  ftdrly  expounded  as  refer* 
ring  to  the  prize  law  for  the  proportion  of  the  salvage  which 
the  officers  and  crew  shall  take  in  a  given  cdse,  as  well  as  fow 
the  mode  in  which  the  share  so  taken  by  them  shall  be  di»* 
tributed.  On  the  other  hand,  the  opinion  submitted  for  my 
perusal  interprets  that  section  as  giving  the  whole  of  the  salvage 
to  the  officers  and  crew  in  every  case,  and  as  referring  to  the 
prize  law  only  for  Ae  distribution.  There  is  great  plausibility 
in  this  construction.  Looking,  however,  to  tlv^  reason  and 
policy  of  the  law,  as  well  as  to  its  language>  I  cannot  change 
the  opinion  I  have  already  expressed.  The  opposite  opinion 
is,  I  admit,  the  more  generous  of  the  two;  and  the  arguments 
which  support  it  are  of  such  a  nature  that  you  might  adopt  it 
without  censure.  It  is  one  of  those  cases  in  which  a  judg- 
ment either  way  cannot  be  pronounced  absolutely  wrong.  But 
I  beg  leave  to  submit  it  to  you,  as  Congress  is  now  in  session^ 
whether  it  would  not  be  better  to  clear  the  subject  of  all  diffi* 
culty  by  an  explanatory  act:  a  very  short  one  would  do  it,  and 
Blight,  I  should  presume,  be  easily  carried  through  both  houses^ 
I  remain,  sir,  &c.> 

WM.  WIRT, 

To  the  Seorktart  of  the  Navy, 


DUTIES  OP  ACCOUNTING  OPFICEaS. 
The  accounting  officers  have  the  ri^t  to  adopt  the  report  of  a  committee  of 

.  Congress  upon  which  a  given  law  was  reported  and  passed,  for  the  principles 
which  are  to  govern  in  the  settlement  of  accounts  under  the  law.  The  passage 
of  a  bill,  accompanying  a  written  report,  may  be  coni^dered  the  adoption  of 
.that  report. 
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The  accounting  bfficers  nMy  alio  receiye  depositions  taken  on  notice,  as  proof  af 
the  items  of  sa  accounU 

The  accounts  of  the  Vice  President  should  be  settled  on  principles  of  equity  and 
good  conscience^  subject  to  the  revision  and  final  decision  of  the  President. 

Tlie  aecoonting  officers  mtial  act  upon  the  accounts  in  the  first  instance.  They 
mus(  pass  upon  them,  so  that  there  shall  be  decisions  to  be  approved  or  disafH 
proved  by  the  President,  whose  power  is  only  appellate  in  its  nature,  to  be 
exercised  after  the  accounting  officers  shall  have  exercised  their  prerogatives 
in  the  matter. 

The  report  of  a  committee  accompanying  a  bill  which  has  passed  into  a  law, 
may  be  referred  4o  as  well  by  the  President  whilst  exercising  his  revising 
power,  as  by  the  accounting  officers  in  their  examination  of  the  accounts 
submitted,  for  the  principles  to  govern  settlements  under  such  law. 

Office  of  the  Attorney  General, 

March  7, 1823. 

Sir:  On  the  questions  which  you  have  just  done  me  the 
honor  to  submit  for  my  opinion,  on  the  case  of  the  Vice  Presi- 
dent, accompanied  by  the  report  of  the  select  committee  in  that 
case,  and  the  law  which  accompanied  that  report  in  the  form 
of  a  bill,  (and  which  passed  into  a  law,  I  understand,  without 
any  amendment  to  the  bill  as  reported  by  the  committee,)  I  am 
respectfully  of  the  opinion — 

1«  That  the  accounting  officers,  in  settling  the  accounts  and 
claims  of  the  Vice  President,  have  a  right  to  adopt  the  report 
of  the  committee,  as  establishing  the  principles  which  are  to 
govern  them  in  the  examination  and  settlement  thereof;  for  I 
consider  the  bill  which  accompanied  the  report  as  part  of  that 
report,  and  the  passage  of  the  bill  into  a  law  as  a  virtual  adop- 
tion of  the  report,  of  which  it  was  a  mere  consequence. 

2.  I  perceive  no  objection  to  the  accounting  officers  receiving 
depositions  in  evidence  of  the  several  items  of  the  account;  the 
depositions  being  taken  on  notice,  and  with  some  skilful  agent 
attending  on  the  part  of  the  United  States;  and,  consequently, 
I  perceive  no  objection  to  their  making  previous  arrangements 
with  the  Vice  President  to  this  effect. 

3.  The  law  authorises  the  proper  accounting  officer  of  the 
treasury  to  adjust  and  settle  these  accounts  on  principles  of 
equity  and  good  conscience,  subject  to  the  revision  and  ^ftncU 
decision  of  the  President.  My  opinion,  therefore,  is,  that  the 
accounting  officers  must  act  on  the  subject  in  the  first  instance; 
the  power  of  the  President  being  merely  in  the  nature  of  appel* 
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late  power;  and  that,  consequently^  he  cannot^  in  the  regular 
execution  of  the  law,  put  those  officers  astde^  and  take  the  whole 
subject  at  once  into  his  own  hands. 

4.  I  do  not  think  that  it  would  be  proper^  on  the  part  of  the 
President,  in  the  exercise  of  his  revising  power,  to  reject  the 
principles  established  by  the  report  of  the  committee,  and  to 
adopt  others  in  conflict  with  them.  Considering  the  report,  as 
I  do,  in  the  light  of  a  preamble  to  the  law,  I  think  that  its 
principles  ought  to  be  respected  so  far  as  they  go;  where  they 
stop  short  of  decision  on  any  question  that  may  arise,  the  Presi- 
dent, I  conceive,  is  entirely  at  liberty  to  adopt  his  own  princi- 
ples of  decision. 

I  have  the  honor  to  remain,  &c.,  &e., 

WM.  WIRT. 

To  the  President  of  the  United  States. 


DUTIES  OP  ACCOUNTING  OFFICERS. 

Accounting  oificeni  may  re-examine  any  case  where  judgment  has  been  rendered 
by  a  court  and  jury  before  the  passage  of  the  act  of  1st  March,  1823,  where 
tlie  defendant,  against  whom  the  judgment  haff  been  rendered,  has  any  solid 
ground  on  which  to  ask  a  court  of  law  for  a  new  trial. 

Where  it  shall  appear  to  an  accounting  officer  that  there  is  newly-discovered 
evidence,  of  which  the  defendant  was  wholly  and  innocently  ignorant  at  the 
time  of  the  trial,  and  which,  if  he  had  had  the  benefit  of  it,  would  probably 
have  produced  a  different  result,  and  that  it  is  such  as  may  be  given  in  eoiirtft 
of  justice,  he  nny  open-  the  matter  end  give  the  party  the  benefit  of  it. 

But  accounting  officers  are  to  re-examine  and  admit  no  daima  under  said  act 
where  suits  have  been  commenced,  unless  where  new  evidence  is  adduced  other 
than  titat  of  the  party  interested.. 

Office  of  the  Attorney  General, 

March  20, 1823. 

Sir:  The  questions  propounded  for  my  opmion  oii  the  act 
of  the  Ist  March  last,  in  addition  to  the  ad,  dte. ,  for  the  prompt 
settlement  of  public  accounts,  are  these: 

1.  "Whether  the  accounting  officers  of  the  Treasury  De- 
partment are  to  re  examine  any  case  where  judgment  has  been 
rendered  by  a  court  and  jury  before  the  passage  of  said  act?'^ 

2.  "  Whether  they  are  to  re-examine  and  admit  any  claims 
under  said  act^  where  suits  have  been  commenced^  unk» 
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where  new  evidence  is  adduced  other  than  that  of  the  party  m- 
terestedV 

The  act  which  we  are  to  construe  having  been  made  to  re- 
move some  inconvenience  in  the  existing  state  of  things^  it  is 
important  to  ascertain  what  this  inconvenience  was,  in  order 
to  a  correct  understanding  of  the  law  which  is  intended  to  re- 
move it;  and,  on  inquiry,  I  find  that,  under  the  9th  section 
of  the  act  of  May  8, 1792,  "making  alterations  in  the  Treasury 
and  War  Departments,"  which  enacts  *'that  the  forms  of  keep- 
ing and  rendering  all  public  accounts  whatsoever  shall  be  pre- 
scribed by  the  Department  of  the  Treasury,"  regulations  so 
strict  and  rigid  had  been  prescribed,  and  had  grown  into  settled 
practice,  that  the  accounting  officers  did  not  feel  themselves 
authorized  to  admit  secondary  proof,  even  in  those  cases  in 
which  courts  of  law,  from  the  loss  of  the  primary  proof,  would 
^mit  it:  and  hence  it  was  no  unusual  thing  for  a  person  found 
a  debtor  by  the  rules  of  evidence  which  governed  the  account- 
ing officers,  to  request  that  he  might  be  sued  for  the  supposed 
balance,  in  order  that  he  might  have  the  benefit  of  the  more 
liberal  rules  of  evidence  which  prevail  in  courts  of  law.  It 
was  to  avoid  the  delay,  trouble,  expense,  and  anxiety  arising 
firom  suits  instituted  for  this  cause,  that  this  law  was  passed; 
and  its  ptirpose  was,  simply,  to  give  the  individual  the  benefit 
of  the  same  niles  of  evidence  before  the  accounting  officers, 
which  he  would  have  if  a  suit  was  instituted  against  him  in  a 
court  of  law  for  the  recovery  of  the  alleged  balance:  hence  the 
provision  in  the  1st  section,  that  where  the  impracticability  of 
producing  regular  vouchers  shall  be  proved  to  the  satisfaction 
of  the  accounting  officers,  those  officers  shall  receive,  in  lieu 
thereof,  the  best  evidence  of  which  the  nature  of  the  several 
cases  shdi  admit,  provided  the  evidence  so  offered  be  svch  as 
wotdd  be  received  in  courts  of  fustice.  Hence,  also,  the  words 
which  close  the  2d  section  of  the  law,  relative  to  the  annual 
report  to  be  made  to  Congress  by  the  Secifetary  of  War,  of  ac- 
counts  settled  under  this  law,  in  which  credits  have  been 
allowed  upon  evidence  other  than  such  as  had  been  prescribed 
by  the  laws  and  regulations  existing  before  the  passsage  of  this 
act. 

With  this  leading  fact  in  view,  that  the  act  was  intended  to 
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remedy  the  mischief  of  a  resort  to  a  court  of  justice,  by  estab* 
lishing  for  the  accounting  ofiKcers  the  same  rales  of  evideace 
which  govern  those  courts,  there  is  no  difficulty  in  answering 
3Four  questions. 

1st.  Where  the  party  has  already  had  the  benefit  of  those 
rules  of  evidence  which  prevail  in  courts  of  justice,  and  a  ver* 
diet  has  been  found,  and  a  judgoieat  rendered  against  him 
under  those  rules  of  evidence,  the  act  is  not  aj^lieable  lo  his 
case.  The  verdict  and  judgment  are  as  conclusive  on  the  ae- 
counting  officers,  as  on  the  court  in  which  they  were  rendered; 
but  not  more  conclusive:  that  is  to  say,  that  if  the  defendant 
has  any  solid  ground  on  which  to  ask  the  court  of  law  for  a 
new  trial,  the  verdict  and  judgment  ought  not  to  be  held  con- 
clusive upon  him.  For  example:  if  there  be  uewly  discovered 
evidence,  of  which  the  defendant  was  wholly  and  innocently 
ignorant  at  the  time  of  the  trial,  and  which,  if  he  had  had  the 
benefit  of  it,  would  probably  have  produced  a  different  result, 
I  think  that  the  accounting  officers,  being  satisfied  of  these 
facts,  and  that  the  evidence  is  such  as  would  be  received  in  a 
court  of  justice,  may  allow  the  party  the  benefit  of  it,  notwith* 
standing  the  verdict  and  judgment;  and  that  it  would  not  be 
necessary  to  send  the  party  back  either  to  a  court  of  law  or  to 
a  court  of  equity  to  ask  for  a  new  trial.  In  reference,  however, 
to  the  particular  ease  out  of  whieh  the  question  grows,  (as  I 
discover  by  the  documents  accompanying  the  questions,)  neither 
a  court  of  law  nor  a  court  of  equity  would  ever  grant  a  new 
trial  for  the  purpose  of  letting  in  the  oath  of  this  defendant 
himself  as  evidence  in  his  own  cause,  because  that  oath  is  not 
such  evidence  as  would  be  received  in  a  court  of  justice. 

It  bad  been  supposed,  I  understand,  that  this  act  makes  the 
accounting  officers  chancellors,  with  all  the  power  of  relief 
which  belongs  to  a  court  of  equity*  The  history  of  the  act, 
as  I  have  received  it,  and  given  it  above,  would  suffice  to 
refute  this  construction.  The  express  words  of  the  act,  too, 
enlarge  the  power  of  the  accounting  officers  in  no  particular 
except  in  the  admission  of  secondary  evidence— and  this,  too, 
under  the  restriction  that  the  proof  so  admitted  shall  be  such 
as  would  be  received  in  a  court  of  justice. 

It  is  alleged  that  the  oath  of  the  party  is  admissible  in  his 
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own  favoi;  in  maiten  of  accotmi)  both  in  courts  of  law  and 
in  courts  of  equity;  in  the  ibnner,  in  the  action  to  account, 
before  the  auditors;  in  the  latter ,  as  I  understand  the  argument, 
both  as  to  facts  sworn  to  in  the  defendant's  answer,  and  in  the 
support  of  items  on  an  account  directed  before  s^  master  com* 
qussioner.  ' 

But,  in  the  first  place,  if  the  purpose  of  the  act  was,  in  truth, 
merely  to  avoid  the  necessity  of  resorting  to  an  action  to  re* 
cover  balances  due  or  alleged  to  be  due  to  the  United  States, 
and  to  give  the  defendant  the  benefit  of  all  the  evidence  which 
woidd  be  admissible  on  the  trial  of  such  action,  then  he  can 
ask  the  accountants  for  nothing  more  than  to  admit  such  eri* 
dence  as  would  be  admitted  by  the  courts  on  the  trial  of  such 
action;  and  as  his  own  oath  would  not  be  admitted  on  the 
trial  of  sttchtaction,  the  accountants  have  no  authority  to  admit 
it  under  this  act. 

In  the  next  place,  even  if  it  were  necessary  for  the  United 
States  to  go  into  a  court  of  equity,  charging  the  defendatnt 
with  the  sums  advanced  to  him,  and  castling  upon  him  to  ac- 
count, (for  which  there  is  no  necessity,)  the  defendant  could 
not  discharge  himself  of  the  claim  by  his  answer,  on  oath^ 
alleging  that  he  had  disbursed  it;  but,  being  matter  in  avoid* 
ance,  would  be  compelled  to  prove  the  disbursement  by  other 
evidence. 

With  regard  to  the  party's  right  to  discharge  himself  by  his 
own  oath,  either  in  the  old  action  to  account  at  common  law, 
or  on  a  settlement  before  a  commissioner  in  chancery,  the  rule 
to  which  the  argument  is  supposed  to  allude  is  a  very  narrow 
one,  and  the  affidavits  oiSered  by  Captain  Staniford  are  totally 
inapplicable  to  it.  The  rule  Is  this:  that  an  accountant  shall 
be  allo.wed  all  sums  under  forty  shillings  on  his  oath;  but  then 
he  must  mention  in  his  affidavit  to  whom  paidj  and  for  what, 
and  tvfien:  and,  in  chancery,  at  least,  it  is  said  that  the  whole 
sum  so  allowed  is  not  to  exceed  j^lOO.  But,  in  this  ease. 
Captain  Staniford  proposes  to  discharge  himself  of  an  aggre* 
gate  sum  of  upwards  of  seven  thousand  dollars,  by  his  own 
ocUh  alone  f  vnthmU  any  detail  of  parttcutarSy  much  less  of  any 
such  specifications  as  the  ride  requires,  even  as  to  the  small 
sums  it  steers  to  pass  oh  such  oath — to  wit,  the  specifications 
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as  to  whom  paidy  and  for  whaty  and  when*  I  believe  that  no 
court  of  justice,  whether  of  law  or  equity ,  has  ever  allowed 
such  a  sum  to  be  discharged  by  such  evidence;  and  if  the 
public  debtors  of  the  United  States  have  a  right  to  demand 
their  discharge  on  such  evidence,  there  can  be  no  further  use 
for  accounting  officers,  much  less  for  an  agent  and  attorneys 
to  collect  alleged  arrears  due  to  the  United  States.  The  act, 
so  construed,  would  amount  to  a  virtual  abolition  of  all  such 
balances;  for,  though  the  character  of  Captain  Staniford  stands 
too  high  to  admit  the  suspicion  that  he  would  make  any  state- 
ment, either  with  or  without  an  oath,  which  he  did  not  con* 
scientiously  believe  to  be  true,  yet  the  rule,  if  adopted  at  all, 
must  be  a  general  one;  and  there  is  no  reason  to  doubt  that, 
between  innocent  mistakes  and  intentional  mistatements,  every 
balance  standing  on  the  books  of  the  United  States  against 
individuals  would  be  sworn  away.  This,  it  is  believed,  could 
never  have  been  the  intention  of  Congress;  and  it  is  equally 
clear  that  it  is  not  their  language, 

2d.  I  answer  the  second  question  in  the  negative.  I  do 
not  think,  however,  that  the  feet  of  suits  having  been  com- 
menced is  any  bar  to  the  resettlement  of  accounts  on  evidence 
admissible  under  this  act;  for  such  settlement  may  ascertain 
that  there  is  no  balance  due  to  the  United  States,  and,  conse- 
quently, render  the  &rther  prosecution  of  such  suit  unnecessairy. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe- 
dient servant, 

WM.  WIRT. 

To  the  Secretart  of  War. 


COLORED  TROOPS  ENTITLED  TO  BOUNTY  LANDS. 
Since  the  acts  of  Congress  under  which  troops  were  raised  in  the  late  war  were 
construed  so  as  to  permit  of  the  enlistment  of  colored  men ;  and  since  recruit- 
ing officers  recruited  them  on  a  contract  for  the  pay  and  bounty  stipulated  by 
law  ;  and  as  the  officers  of  government  recognised  them  as  a  part  of  the  army, 
(receiving  pay  and  rations  with  other  troops,)  a  pmtHcd  construction  has 
been  given  to  those  acts  which  entitles  the  colored  soldiers  to  the  promised 
lands. 

Office  of  the  Attorney  Ge^teral, 

March  27,  1823. 

Sir:  Had  I  been  called  on,  a  priori^  to  give  a  construction 
to  the  seyeral  acts  of  Congress  which  are  the  subject  of  Mr. 
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Cutting's  letters  of  the  21st  May,  1821,  and  30th  January, 
1823;  of  Major  Charles  J.  Nourse's  of  the  20th  of  January, 
1823,  and  Mr.  J.  W.  Murray's  of  22d  December,  1822, 1  should 
have  had  ho  hesitation  in  expressing  the  opinion  that  it  was 
not  the  intention  of  Congress  to  incorporate  negroes  and  people 
of  color  with  the  army  any  more  than  with  the  militia  of  the 
United  States.  But  the  acts  of  Congress  under  which  this 
body  of  people  of  color  are  understood  to  have  been  raised 
during  the  late  war,  use  no  other  terras  of  description,  as  to  the 
recruits,  than  that  they  shall  be  ^^able  bodied,  effective"  men, 
(act  of  24th  December,  1811,  for  completing  the  existing  mili- 
tary establishment;  and  act  of  11th  January,  1812,  to  raise  an 
additional  military  force;)  or  ^<  free,  effective,  able-bodied  men," 
(act  December  10, 1814,  making  further  provision  for  filling 
the  ranks  of  the  army  of  the  United  States .)  As  either  of  these 
descriptions  was  satisfied  by  the  persons  of  color  in  question — 
as  the  recruiting  officers,  who  are  quoad  hoe  the  agents  of  the 
United  States,  recruited  these  persons  on  a  contract  fojr  the  pay 
and  bounty  stipulated  by  law — as  the  officers  of  government 
recognised  them  as  a  part  of  the  ormy,  by  their  regular  returns 
of  this  corps,  who  received,  till  the  close  of  the  war,  the  same 
pay  and  rations  with  other  troops,  were  subject  to  the  samo 
military  law,  and  performed  the  same  military  servicesr-^it  seems 
to  me  that  a  practical  construction  has  been  given  to  the  law 
in  this  particular,  from  which  it  is  not  in  the  power  of  the  gov- 
ernment justly  to  depart.  I  think,  therefore,  that  they  ought, 
to  receive  the  promised  land  bounty.  But,  without  some  fur- 
ther and  more  explicit  declaration  of  the  purpose  of  Congress, 
I  would  not  recommend  a  repetition  of  such  contracts  on  any 
future  occasion,  or  laws  worded  like  those  under  consideration; 
by  which  I  mean,  not  merely  the  three  laws  which  I  have  cited, 
but  the  whole  military  system  of  the  United  States,  militia 
included. 

The  papers  are  returned. 

And  I  remain,  sir,  very  respectfully,  your  obedient  servant, 

WM.  WIRT. 

To  the  Seoretart  of  War. 
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BREVETS-WHEN  TO  TAKE  EFFECT. 

Breret  rank  takes  effect  vbenerer,  by  special  assignment,  the  brevet  officer  is 
invesied  with  a  separate  conunaod»  comprising  troops  of  different  corps » at  a 
particular  post. 

Office  of  thk  Attornst  Gcnvrai^, 

March  27,  1823. 

Sir:  By  the  9th  section  of  the  act  of  April  24, 1816,  for  or- 
ganizing the  general  staff  and  making  further  provisions  for  the 
army  of  the  United  States,  it  is  enacted  <<  that  the  regulations 
in  force  before  the  reduction  of  the  army  be  recognised,  so  &r 
as  the  same  shall  be  found  applicable  to  the  service;  subject, 
however,  to  such  alterations  as  the  Secretary  of  War  may  adopt 
with  the  approbation  of  the  President."  It  is  understood  that 
the  Secretary  of  War,  with  the  approbation  of  the  President, 
has  adopted  the  *' General  Regulations  for  the  Army,"  pub- 
lished in  1821.  These  general  regulations  provide  that  brevet 
rank  shall  take  effect  when,  by  special  assignment,  a  brevet 
officer  is  invested  with  a  separtxte  command,  comprising  troops 
of  different  corps.  And  a  separate  command  is  therein  defined 
to  mean,  among  other  things,  a  particular  post.  Colonel  Fen- 
wick  has  been  assigned,  I  understand,  to  the  separate  com- 
mand of  the  post  of  Pensacola;  and  was  placed  in  command 
there,  under  his  brevet,  by  virtue  of  these  general  regulations. 
The  command,  it  seems  to  me,  was  properly  conferred  on  him; 
and  as  the  same  regulations  which  gave  him  that  command 
are  still  in  fbll  force,  (to  all  the  purposes  of  rank,  at  least,)  I 
can  see  no  good  reason  why  his  command  should  not  still 
continue. 

The  papers  are  returned. 

And  I  have  the  honor  to  remain,  sir,  your  obedient  servant, 

WM.  WIRT. 

To  the  Secretary  of  War. 


u.  s.  treasurer  as  garnishee  not  subject  to  execution. 

The  Treasurer  of  the  United  States  is  not  subject  to  execution  against  his  per- 
son, goods,  nor  chattels,  nor  to  any  other  process,  as  against  a  garnishee, 
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under  the  laws  of  Maryland*    Where  such  process  shall  hare  issued,  the 
district  attorney  may  be  instructed  to  moye  to  dismiss  it. 

Office  of  the  Attorney  Gbxeral, 

AprU  4,  1823. 

Sir:  I  understand  from  the  marshal  that  the  attachment 
which  has  been  served  on  the  Treasurer  of  the  United  States 
was  taken  out  under  the  law  of  Maryland,  still  in  force  in  this 
District,  which  gives  the  plaintiff  in  a  judgment  the  option 
either  of  an  execution  against  the  defendant  or  his  goods,  in 
the  usual  form,  or  an  attachment  against  his  goods,  chattels, 
and  credits,  in  the  plaintiff 'sown  hands,  or  in  the  hands  of  any 
other  person;  and,  with  regard  to  the  latter  proceeding,  pro- 
vides, that,  unless  the  garnishee  shall  appear  at  the  return  of 
the  attachment  and  show  cause  to  the  contrary,  the  court  shall 
condemn  the  goods,  chattels,  and  credits  in  his  hands,  and 
award  execution,  either  by  capias  ad  satisfaciendum  against 
the  garnishee's  person,  or  fieri  facias  against  his  own  goods 
and  chattels,  or  any  other  process  which  the  plaintiff  might 
have  had  against  the  defendant  himself  on  the  original  judg- 
ment. ^ 

I  am  of  the  opinion  that  the  Treasurer  is  not  subject  t^  this 
process.  It  would  be  proper  to  put  the  district  attorney  in  full 
possession  of  the  whole  case,  that  he  may  move  to  quash  or 
diHuiss  the  attachment. 

I  remain,  sir,  very  respectfully,  your  obedient  servant, 

WM.  WIRT. 

To  the  Seoretart  op  the  Treasukt. 


INTEREST  ON  ALLOWANCES. 

The  Secretary  of  the  Treasury  has  no  authority  to  increase  an  allowance  made 
by  the  Secretary  of  the  Navy  to  certain  citizens  under  the  act  of  %Lh  April» 
1822;  and  it  would  be  an  increase  of  it  to  give  interest  on  the  amount,  or  to 
assume  it  as  a  debt  due  at  a  day  antecedent  to  the  allowance. 

The  allowance  becomes  a  debt  due  from  the  Uuiled  States  only  from  the  time  ii 
is  made. 

Office  oif  thb  Attorney.  General, 

AprU  7, 1823. 
Sir:  I  am  of  the  opinion  ttmt  the  Secretary  of  the  Treas- 
nry  has  no  authority  to  increase  the  allowanee  made  by  Ibe 
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Secretary  6f  the  Navy  to  certain  citizens  of  Baltimore  under 
the  act  of  26th  April,  1822.  And  it  would  be  an  increase  of 
that  allowance,  either  to  give  interest  on  the  sum  so  allowed, 
or  (what  would  be,  in  effect,  the  same  thing)  to  assume  it  as 
a  sum  due  in  1815,  and  give  it  the  operation  of  stopping  interest 
from  that  lime  on  any  debt  due  from  those  individuals  to  the 
government*  The  whole  adjustment  of  these  claims  being 
confided  exdusivdy  to  the  Secretary  of  the  Navy,  the  amount 
allowed  by  him  becomes  a  debt  due  from  the  United  States 
at  the  time  of  the  allowance^  which  no  other  ofScer  of  the  gov- 
ernment has  a  right  either  to  augment  or  to  diminish  by  any 
process  whatever. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe- 
dient servant, 

WM.  WIRT. 

To  the  SECBfiTARY  OP  THE  TREASURY. 


RATING  OP  WAR  SHIPS  THE  CRITERION  OF  PAY. 

The  number  of  guns  at  which  a  ship-of-war  is  rated  is  the  standard  for  the 
regulation  of  the  pay  of  her  officers  under  the  acts  of  Congress.  The  nam- 
ber  of  guns  a  ship  may  actually  mount  is  variable,  and  increases  or  diminiahes 
with  the  particular  service  in  which  she  may  be  employed. 

The  act  of  the  d5th  February,  1799,  does  not  contemplate  the  case  of  a  master 
commandant  commanding  a  vessel  of  twenty  guns;  such  being  required  to 
be  under  the  command  of  captains. 

Office  of  the  Attorney  General^ 

AprU  10, 1823. 
Sir:  The  act  of  the  25th  February,  1799,  does  not  contem- 
plate the  case  of  a  master  commandant  commanding  a  vessel  of 
twenty  guns 4  The  first  section  explicitly  directs  that  all  the 
vessels  in  the  service  of  the  United  States,  mounting  twerUy 
guns  and  upwards,  be  commanded  by  captains;  those  not  ex- 
ceeding eighteen  guns,  by  masters  or  lieutenants,  according  to 
the  size  of  the  vessel,  to  be  regulated  by  the  President.  The 
second  section,  therefore,  which  fixes  the  pay^  of  a  master  com- 
mandant at  sixty  dollars  per  month  and  five  rations  per  day, 
must  be  taken  in  connexion  with  the  first  section,  and  must  be 
construed  as  giving  him  that  pay  while  in  the  command  of  a 
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vessel  Dot  exceeding  eighteen  guns.  If  the  death  of  a  superioi 
officer^  or  the  orders  of  the  President^  should  place  him  in  the 
conmiand  of  a  twenty-gun  ship,  he  would,  in  my  opinion,  be 
entitled  to  the  pay  affixed  by  the  act  to  the  command  of  such 
a  ship,  and  must  be  considered  as  a  captain  pro  h&c  vice. 

But  this  question  must,  I  apprehend,  have  been  long  since 
settled  by  practice,  as  to  the  command  of  the  Hornet.  That 
vessel  has  been  in  the  service  of  the  United  States  for  many 
years,  and  the  pay  of  her  commanding  officer  during  this  period 
ought  to  be  regarded  as  a  practical  exposition  of  the  act  of  1799* 
I  find  in  the  Naval  Register  for  1820,  that  the  Hornet  is  called 
a  ship  of  eighteen  guns;  and  as  such,  I  understand,  she  has 
been  considered  and  paid  for  during  the  last  eighteen  years. 

Captain  Read,  I  find,  has  anticipated  this  objection:  he  says 
that  she  does  rate  as  an  eigh teen-gun  ship  only;  but  that  she 
mounts y  in  fact^  twenty  guns;  that  the  rate  of  a  ship  is  an  arbi- 
trary standard ;  and  that,  as  the  act  of  Congress  used  the  word 
mountings  the  question  should  be  as  to  the  number  of  guns 
she  mounts — not  what  she  rates.  As  this  is  a  technical  ques- 
tion, I  have  thought  proper  to  refer  to  the  Commissioners  of  the 
Navy  Board  for  information  on  it;  and  I  learn  from  them,  that 
the  pay  under  the  act  of  1799,  not  only  in  regard  to  the  Hornet, 
but  all  other  vessels,  has  been  uniformly  regulated  by  the  rate; 
that,  in  estimating  the  force  of  a  ship,  carronades  are  not  counted 
as  guns;  that  it  is  only  the  number  of  long  guns  she  carries 
that  fixes  her  denomination ;  that,  as  the  Hornet  carries  only 
two  long-guns,  she  is  in  strictness  only  a  two-gun  vessel.  I 
learn  from  them,  also,  that  the  number  of  guns  a  ship  may 
actually  mount  is  extremely  variable;  her  number  of  guns  may 
be  increased  for  a  particular  service;  but  whether  increased  or 
reduced,  her  rate  has  always  given  the  standard  of  pay.  The 
rate,  thep,  seems  to  be  the  most  fixed  standard  of  the  two. 

The  register  of  the  navy  being  reported  to  Congress,  their 
appropriations  can  locdc  only  to  the  description  given  in  that 
register;  and  it  would  be  a  practical  imposition  on  them  to  ex- 
hibit one  standard  for  appropriation,  and  to  assume  another  for 
pay.  It  is  furtAer  to  be  considered,  that  if  Captain  Read  is 
now  to  be  paid  by  the  number  of  guns  actually  mounted  in  the 
Hornet,  in  the  popular  sense  of  the  word  tnounted,  those  who 
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have  previously  had  the  command  of  her,  and  have  been  paid 
for  her  as  an  eighteen-gun  sloop,  as  well  as  all  others  in  all  our 
other  vessels  similarly  circumstSMiced,  will  have  a  fair  claim  on 
the  government  for  the  anears  which  will  be  dne  to  them  by 
this  new  standard. 

Upon  the  whole,  I  am  of  opinion  that  this  word  mounting j 
in  the  act  of  Congress,  must  be  considered  as  haviDg  been  set- 
tied,  by  practical  construction,  to  refer  to  the  fixed  rtUe  of  the 
vessel  as  the  standard  of  pay  and  rations;  and  that  Captain 
Read,  in  the  command  of  the  Hornet,  must  be  considered  as  a 
master  commandant  in  the  command  of  an  eighteen-gun  vessel, 
(the  regular  command  contemplated  for  a  master  by  the  act  of 
1799,)  and  be  paid  acoordiagly. 

I  have  the  honor  to  remain^  sir,  respectfully,  your  obedient 
servant, 

WM,  WIRT. 

To  the  Secretasy  of  the  Navt. 


ATTORNEY  GENERAL  AND  DISTRICT  ATTORNEYS. 

It  is  not  the  duty  of  the  Attorney  OencnU  to  iafttmct  district  attorneys  in  the 
dlBcharge  of  their  duties;  nor  can  the  Secretary  of  the  Treasury,  under  hit 
privilege  of  consulting  that  officer,  properly  require  him  to  draw  pleas,  or  to 
indicate  the  course  to  be  pursued  in  particular  suits  depending  in  the  (fistrict 
and  circuit  courts. 

The  Attorney  Oeaerel  will  give  his  advice  and  opinion  on  quMtions  of  kv, 
when  requested  by  the  heads  of  any  of  the  departments,  touchiog  any  matters 
that  may  officially  concern  their  departments,  but  not  on  matters  that  do  noL 

The  averment  that  the  particular  suit^,  in  which  opinions  are  desired,  may  come 
before  the  Supreme  Co«rt,  affords  no  excuse  for  expressions  of  opinion  by 
the  Attorney  General  anterior  to  their  coming  before  it.  If  it. did,  it  would 
apply  with  equal  force  to  every  case  depending  in  district  and  cirouit  courts 
throughout  the  United  States. 

ArroBNBT  General's  Office, 

April  11,  1823. 
Sir:  I  have  the  honor  to  acknoD^edge  yonr  letter  of  this  date, 
submitting  for  my  opinion  the  papers  therein  enclose,  and  re- 
questing my  early  attention  to  the  subject 

The  papers  therein  enclosed  are — 1st.  A  letter  from^Mr.  Pleas- 
onton,  agent  of  the  Treasury,  addressed  to  you,  of  date  the 
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20th  ultimo,  concerning  certain  pleas  filed  in  the  district  court 
of  the  United  States  for  the  western  district  of  Virginia,  in  the 
case  of  the  United  States  vs.  Salathiel  Curtis  and  sureties, 
transmitted  to  him  by  the  district  attorney  there,  who  is  stated 
to  be  desirous  of  receiving  the  suggestions  of  the  Attorney  Gen- 
eral as  to  the  issues  he  shall  take  upon  them;  *^  particularly  as 
these  cases  will,  in  all  probability,  be  carried  to  the  SujMreme 
Court,  where  it  will  be  his  (the  Attorney  General's)  duty  to 
assert  and  defend  the  rights  of  the  United  States  involved  in 
them." 

8d,  A  copy  of  the  record  of  the  United  States  vs.  Curtis  and 
his  sureties,  setting  out  twenty  pleas  and  demurrers,  which  stand 
ibr  answer. 

3d.  A  copy  of  the  record  in  another  case  vs.  Curtis  and  sure- 
ties, on  another  bond,  setting  out  Mtr/y  pleas  and  demurrers, 
which  stand  for  answer. 

4th.  A  copy  of  a  record  in  chancery  in  the  firs^  case,  com- 
prising a  bill  for  injunction  against  the  United  States,  answers, 
and  documents. 

6th.  The  copy  of  another  record  in  chancery,  in  the  second 
case,  comprising  a  bill  for  injunction,  answers,  and  documents. 

The  object  of  the  application  I  understand  to  be,  that  I  shall 
instruct  and  direct  the  district  attorney  as  to  the  answers  which 
he  shall  give  to  these  multi&rious  pleas  and  demurrers ^  that 
is,  that  I  shall  either  prepare  the  pleadings  for  him,  or  give 
specific  instructions  as  to  their  substance,  with  regard  to  each 
separate  plea  and  demurrer;  and,  also,  indicate  the  course  which 
chould  be  pursued  with  regard  to- the  cases  in  chancery. 

I  regret  extremely  that  I  am  not  sufficiently  at  leisure  to  attend 
to  these  subjects;  because,  if  I  were  so,  I  would  cheerfully  do 
what  is  asked  of  me,  without  regard  to  the  unusual  complica- 
tion of  the  cases,  or  the  labor  they  would  necessarily  impose 
upon  me.  I  should  do  it,  however,  as  a  private  member  of  the 
profession  of  law,  and  not  as  the  Attorney  General  of  the  United 
States,  for  the  augmentation  of  whose  duties,  already  sfiffi- 
crently  laborious,  I  should  not  feel  myself  at  liberty  to  set  a 
precedent  by  the  voluntary  assumption  of  others,  which  I  re- 
spectfully conceive  do  not  belong  to  his  office. 

What  is  asked  of  me  is,  to  instruct  and  direct  the  district 
39 
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attorney  in  the  dischaige  of  his  duties.  If  I  am  bound  to  per- 
fonn  this  duty  with  regard  to  this  district  attorney,  I  am  equally 
bound  to  give  the  like  instruction  and  direction  to  all  the  other 
district  attorneys  in  the  United  States,  in  all  other  cases,  in 
which,  for  their  own  ease,  they  may  call  for  such  aid;  and  it 
is  but  to  state  such  a  proposition,  and  look  to  the  number  of 
district  attorneys  in  the  United  States,  to  show  the  impossibility 
of  performing  such  duties.  It  is,  in  effect,  calling  upon  the 
Attorney  General  to  perform,  not  only  his  oWn  duties,  but  those 
also  of  all  the  district  attorneys  in  the  Union,  whenever  the 
latter  may  choose  to  call  upon  him  to  do  so.  Lax  non  requirii 
impossibUia;  and  it  would  be  strange,  indeed,  if  there  were 
any  law  which  imposed  upon  the  Attorney  General  the  impos- 
sibilities now  in  question. 

That  there  is  no  such  law,  is  very  manifest.  The  act  of  Con- 
gress separates  the  duties  of  these  officers  by  a  perfectly  clear 
and  distinct  line  of  demarcation.  With  regard  to  district  attor- 
neys,  it  provides  that  '^  there  shall  be  appointed  in  each  district 
a  meet  person,  learned  in  the  fair,  to  act  as  attorney  for  the 
United  States  in  such  district,  who  shall  be  sworn,''  &c,, 
<^  whose  duty  it  shall  be  to  prosecute  in  such  district  all  delin« 
quents  for  crimes,"  <bc.,  ^^and  all  eivU  actions  in  which  the 
United  States  shall  be  concerned^  except  before  the  Supreme 
Court,  in  the  district  in  which  that  court  shall  be  holden.^^ 

As  to  the  Attorney  General,  the  provision  is — ''and  there 
shall  be  appointed  a  meet  peraon,  learned  in  the  law,  to  act  as 
Attorney  General  for  the  United  States,  who  shall  be  sworn/' 
&c.,  ''  whose  duty  it  shall  be  to  prosecute  and  conduct  all  sitits 
in  the  Supreme  Court  in  which  the  United  States  shall  be  con- 
cerned; and  to  give  his  advice  and  opinion  upon  questions  of 
law,  when  required  by  the  President  of  the  United  States,  or 
when  required  by  the  heads  of  any  of  the  departments  touching 
any  matters  that  may  concern  their  departments^ 
*  You  may  observe  that  it  is  not  his  duty  to  give  his  advice 
and  opinion  to  the  district  attorneys  touching  any  matters  that 
may  concern  their  departments.  Yet  this  is  the  thing  which 
is  here  proposed;  for  the  application  having  passed  through  one 
of  the  departments  does  not  change  its  essential  character;  it 
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is  Still  an  appUcation  from  the  district  attorney  for  advice  and 
instruction  touching  his  own  peculiar  and  appropriate  duties. 
It  is  made  the  duty  of  the  Attorney  General  to  give  his  advice 
and  opinion  on  questions  of  law,  when  requested  by  the  heads 
of  any  of  the  departments,  touching  any  matters  that  may  con- 
cern their  departments;  that  is  to  say,  that  when,  in  the  course 
of  discharging  the  duties  of  their  departments,  a  question  of 
law  shall  arise,  whose  solution  is  a  prerequisite  to  the  discharge 
of  those  duties,  the  head  of  any  department  has  a  right  to  re- 
quest the  opinion  of  the  Attorney  General  on  such  question  of 
law,  and  he  is  bound  by  his  oath  to  answer  it.  Now,  if  it  be 
one  of  the  duties  of  the  Secretary  of  the  Treasury  to  instruct 
the  district  attorneys  in  the  discharge  of  duties  merely  profes' 
sionaly  then  this  case  is  properly  referred  to  me,  and  I  am  bound 
to  give  the  opinion.  But  I  apprehend  no  such  duty  is  devolved 
.  by  our  laws  on  the  head  of  the  Treasury  Department.  The 
Treasury  Department  sends  to  the  district  attorneys  all  orders 
for  suits,  and  puts  them  in  possession  of  all  the  facts  and  evi- 
dence necessary  for  the  prosecution  of  those  suits.  But  here, 
I  apprehend,  the  duties  of  the  department  stop;  and  it  is  no 
part  of  those  duties  to  prescribe  to  the  district  attorney  the  form 
of  tlvs  action^  or  the  form  of  the  pleadings:  these  are  referred 
exclusively  to  his  own  learning;  and  it  is  for  this  reason  that 
he  is  required  to  bq  a  person  learned  in  the  law.  The  Secre- 
tary of  the  Treasury  is  not  necessarily  a  lawyer  by  profession. 
One  very  eminent  gentleman  who  has  held  the  office,  we  know 
was  not  so.  It  could  never  have  been  considered,  therefore, 
as  among  the  duties  of  that  officer,  that  he  should  instruct  and 
direct  the  district  attorneys  as  to  the  mere  technicalities  of  their 
profession.  But  we  are  not  driven  to  inference  for  the  ascer- 
tainment of  the  duties  of  the  Secretary  of  the  Treasury.  His 
duties  are  prescribed  by  law,  and  this  duty  is  not  among  them. 
The  Comptroller  of  the  Treasury  was  charged  with  the  collec- 
tion of  debts  due  to  the  United  States;  and  the  law  stops  with 
making  it  his  duty  to  direct  prosecutions  for  all  delinquencies 
of  officers  of  the  revenue;^  and  for  debts  that  are  or  shall  be  due 
to  the  United  States;  leaving  the  form  of  the  prosecution,  and 
all  the  pleadings  connected  with  it,  to  the  care  of  the  law- 
officer  intrusted  with  that  pecuUar  duty.    The  Secretary  of  the 
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Treasury  is,  indeed ,  required  to  superintend  the  collection  of 
the  public  revenue.  How  to  superintend?  Certainly,  to  see 
that  each  officer  concerned  in  the  collection  shall  do  his  duty 
with  vigilance,  industry,  and  integrity;  but  not  to  descend  la 
the  details  of  law  pleadings  in  all  the  courts  in  the  Union,  and 
to  dictate  to  the  district  attorneys  the  forms  of  actions  and  all 
the  varieties  of  special  pleadings  to  which  such  actions  may- 
lead.  This  would  be  to  impose  on  the  Secretary  of  the  Treas- 
ury impracticable  duties,  to  confound  and  amajgantate  duties 
which  are  separated  by  our  laws,  and  to  shift  to  the  Secretary 
of  the  Treasury  the  responsibilities  which  properiy  belong  to 
the  district  attorneys. 

Tho  act  of  the  16th  May,  1820,  providing  for  the  better  or- 
ganization of  the  Treasury  Department,  creates  a  new  officer, 
called  the  agent  of  the  treasury.  It  directs  that  it  shall  be  the 
duty  of  such  officer  of  the  Treasury  Department,  as  the  Presi- 
dent shall,  from  time  to  time,  designate  as  the  agent  of  the 
Treasury  Department,  to  direct  and  superintend  all  orders, 
suits,  and  proceedings  in  law  or  equity,  for  the  recovery  of 
money,  chattels,  &c.,  in  the  name  of  the  United  States;  and 
it  directs  the  district  attorneys  to  conform  to  such  directions 
and  instructions  as  shall,  from  time  to  time,  be  given  them  by 
such  agent. 

What  kind  of  direction  or  aty^^ntendence  was  intended  by 
this  law  to  be  thrown  on  the  agent  of  the  treasury?  To  what 
kind  of  directions  and  instructions  from  such  agent  is  it  the 
intention  of  this  law  that  the  district  attorneys  shall  conform  ? 
Can  it  be  conceived  to  have  been  the  intention  of  the  law  to 
throw  on  the  agent  the  duty  of  directing  and  instructing  the 
district  attorney  as  to  the  forms  of  the  actions  and  the  forms  f^ 
the  special  pleadings?  Who  are  the  officers  in  the  Treasury 
Department  to  whose  designation  by  tlie  President  this  law 
looked?  Are  they  lawyers  by  profession?  We  know  that  Acy 
are  not.  To  what  kind  of  direction  and  instruction^  then, 
would  the  law  have  looked  as  being  made  the  duty  of  the 
agent  on  the  one  band  to  give,  or  the  duty  of  the  district  attor- 
neys on  the  other  to  obey,  but  directions  and  instructions  when, 
and  against  whom,  and  for  what  amount,  to  institute  suits; 
when  to  press  the  collection,  and  when  to  indulge;  when,  and 
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under  what  circumstances  of  additional  security,  to  renew  the 
debts;  what  substitution,  what  conunutationsi  what  partial  pay- 
mentSy  what  compromises  to  accept;  when  to  acquiesce  in  the 
decisions  of  the  courts  below;  and  when  to  appeal,  &c.;  always 
leaving  to  the  learning  of  the  law-officer  the  direction  of  all 
measures  merely  technical  and  professional  ? 

This  is  my  construction  of  the  act  organizing  the  Treasury 
Department,  and  of  the  act  of  the  session  of  1820,  creating  this 
agency  for  the  collection  of  debts.  In  neither  of  them  can  I  see 
chat  it  is  made  one  of  the  duties  of  the  Secretary  of  the  'freaj^- 
ury  to  instruct  the  district  attorneys  in  the  performance  of  du- 
.ties  merely  and  strictly  technical  wnA  professional.  The  solu- 
tion of  these  questions,  then,  is  not  necessary  to  the  discharge 
of  any  duty  properly  belonging  to  the  Treasury  Department; 
and  they  are^  therefore^  no  questions  of  law  on  which  it  is 
made  the  duty  of  the  Attorney  General  to  give  his  opinion. 

It  is  true,  as  Mr.  Pleasonton  suggests,  that  these  cases  may 
come  before  the  Supreme  Court;  and  it  is  true,  also,  that  when 
they  do  come,  then  it  will  be.  the  duty  of  the  Attorney  General 
to  attend  to  them;  but  not  until  they  do  come  there. 

The  same  thing  may  be  said  of  every  case  of  the  United 
States  now  depending  before  any  district  or  circuit  court  in  the 
Union.  They  may  all  come  before  the  Supreme  Court;  and, 
because  they  may  do  so,  it  becomes  the  duty  of  the  Attorney 
General,  according  to  this  argument,  to  anticipate  his  duties, 
and  enter  upon  the  direction  of  all  these  suits  while  they  are 
yet  depending  in  the  inferior  courts.  The  thing  is  impossible; 
and  fortunately  the  law  does  not  require  it. 

As  I  am  not  only  willing,  but  desirous,  to  perform  all  the 
duties  which  properly  belong  to  my  office  according  to  the  best 
of  my  judgment;  and,  on  the  other  hand,  very  unwilling  to 
create  a  precedent  which  shalkjencumber  this  burdensome 
office  with  duties  foreign  to  it,  and  which  seem  to  me  to  sur- 
pass the  power  of  any  human  being  to  perform;  and  as  I  have 
been  conducted  by  the  best  lights  of  my  own  understanding 
to  the  conclusion  that  these  duties  are,  under  our  laws,  foreign 
to  the  office  of  the  Attorney  General,  I  shall  hold  myself  much 
obliged  to  you,  if  you  differ  with  me  in  this  opinion,  to  make 
any  suggestions  which  you  think  lead  fairly  to  the  opposite 
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result.  I  will  weigh  them  with  all  the  candor  of  which  I  am 
capable^  and  cheerftiUy  and  respectfully  reconsider  the  opinion 
now  expressed. 

I  have  the  honor  to  remain^  with  great  respect^  your  obedient 
servant^ 

WM.  WIRT. 

To  the  Secretary  of  the  Treasury. 


APPEALS  AND  WRITS  OF  ERRC«. 

Appeah  and  writs  of  cxror  to  the  Supreme  Court  of  the  United  States  are  founded 
only  upon  errors  in  points  of  law  properly  raised  in  the  courts  below  for  de- 
cision. 

Office  op  the  Attorney  (General, 

AfrU  12, 1823. 

Sir:  My  ofiicial  engagements  during  the  Supreme  Court, 
and  since,  have  prevented  earlier  atieniion  to  your  communi- 
cation concerning  the  cases  of  the  United  States  vs,  James 
Johnson,  and  Ward  and  Johnson,  before  the  circuit  court  of 
Kentucky. 

The  question  which  you  propound  ibr  my  opinion  is,  whether 
there  be  any  ground  in  those  proceedings  on  which  the  cases 
can  be  carried  to  the  Supreme  Court?  As  I  am  not  furnished 
with  copies  of  the  record  in  those  cases,  I  must,  of  necessity, 
rely  on  the  report  of  the  district  attorney  which  accompanied 
your  letter.  According  to  this  report,  these  were  eases  at  com- 
mon law,  in  which  all  the  questions  of  law  and  fact  were  sub- 
mitted to  the  jury,  and  their  verdict  is  against  the  United  States. 
The  district  attorney  states  expressly  that  no  question  of  lour 
was  reserved  for  appeal  or  writ  of  error.  Now,  as  appeals  and 
writs  of  error  to  carry  causes  to  the  Supreme  Court  of  the  United 
States  can  be  founded  only  on  errors  in  point  of  laWy  and  as 
the  record  in  this  case  exhibits  no  such  error,  because  no  ques- 
tion of  law  was  raised  for  the  decision  of  the  court,  there  is  no 
possible  ground  en  which  these  cases  can  be  carried  before  the 
Supreme  Court. 

I  remain,  sir,  very  respectfully,  your  obedient  servant, 

WM.  WIRT. 

Stephen  PLEAsoNTON,Esq., 

TYiosury  Department. 
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THE  PRESIDENTT  AND  THE  CITY  OF  WASHINGTON. 

No  authority  has  been  given  to  the  President  to  cause  any  of  the  public  lots  to 
be  filled  up,  nor  to  require  the  stagnant  waters  thereon  to  be  removed. 

The  Corporation  of  the  city  of  "Washington  has  power  to  establish  a  board  of 
health,  to  make  regulations  for  the  preservation  of  health,  to  open  all  neces- 
sary drains,  and  to  do  every  act  which  the  health  of  the  city  may  require,  and 
to  lay  taxes,  &c.,  for  the  purpose  of  defraying  the  expenses. 

Besides,  the  act  of  May  7, 1822,  specially  authorized  the  draining  and  filling  of  the 
low  grounds  near  Tiber  creek  and  the  canal,  and  appropriated  funds  for  that 
purpose. 

The  deed  from  the  mayor  and  commissioner  of  certain  rooms  in  the  City  Hall 
contains  unauthorized  provisions.  The  powers  of  the  grantors  should  be 
enlarged,  and  a  new  deed  given. 

Office  of  the  Attorney  General, 

ilfay31,1823. 
Sir:  I  have,  according  to  your  request,  examined  the  sev- 
eral acts  of  Congress  involving  the  powers  of  the  President 
relative  to  the  city  and  the  public  property  in  it;  and  I  cannot 
discover  that  any  authority  has  been  given  to  him  to  fill  up 
the  public  lots,  or  any  of  them,  or  to  remove  stagnant  water, 
and  thereby  prevent  disease.  The  corporation  is  vested,  by 
their  act  of  incorporation,  with  express  power  to  establish  a  board 
of  healthy  with  competent  authority  to  enforce  its  regulations; 
to  establish  such  other  regulations  as  may  be  necessary  to  pre- 
vent the  introduction  of  contagious  disease,  and  for  t/ie  pre* 
nervation  of  the  health  of  the  city;  to  prevent  and  remove  nuis' 
ances;  to  open  all  necessary  drains  and  sewers,  4^c. — in  short, 
to  do  any  and  every  thing  which  the  health  of  the  city  may 
require:  powers  amply  sufficient  to  effect  every  purpose  which 
the  present  application  can  have  in  view.  To  provide  funds 
for  these  purposes,  the  corporation  is  authorized  to  lay  and  col- 
lect taxes  upon  the  real  and  personal  property  within  the  dis- 
trict; and  to  draw  lotteries  to  carry  into  effect  any  important 
imptovement  which  their  ordinary  revenue  will  not  accomplish. 
Besides  these  powers  given  by  their  charter,  there  was  a  spe- 
cial act  of  May  7, 1822,  (chap.  96,)  directed  to  the  purpose  of 
authorizing  and  enabling  the  corporation  to  drain  and  dry  the 
low  grounds  lying  on  the  borders  of  tho  Tiber  creek,  and  filling 
up  the  low  grounds  on  the  borders  of  the  canal,  for  which  pur- 
pose a  rich  provision  of  funds  was  maije  by  that  act;  whereas 
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I  cannot  discover  that  either  authority  or  funds  have  been  given 
to  the  President  for  either  of  these  purposes. 

With  respect  to  the  other  subject  of  your  note — ^the  suffi* 
ciency  of  the  deed  from  the  mayor  and  commissioner  appointed 
to  superintend  the  erection  of  the  city  hall,  to  the  United  States, 
for  certain  rooms  in  that  building:  the  act  of  the  corporate  body 
which  authorizes  those  officers  to  sell  and  convey,  limits  their 
power  expressly  to  the  sale  and  conveyance  of  one  room  for 
court  and  six  rooms  for  the  marshal,  cierk,  and  jurors^  and 
the  books,  papers  and  records  of  the  court;  whereas  this  deed, 
besides  these  seven  rooms,  professes  to  grant  to  the  United 
States  the  free  and  full  use  of  so  much  of  the  basement  story 
of  said  hall,  under  the  said  court-room,  as  shall  be  necessary 
for  the  safe  and  convenient  keeping  of  fuel  for  the  use  of  the 
court  and  offices,  &c.  This  part  of  the  deed,  though  for  a 
subject  manifestly  necessary  to  the  comfortable  enjoyment  of 
the  rooms  conveyed,  exceeds  the  power  of  the  grantors,  under 
the  law  of  the  corporation  which  confers  their  powers.  It  will 
be  necessary  either  to  enlarge  their  powers,  that  they  may  give 
a  new  deed,  or  that  the  corporation  should  ratify  this  deed  as 
it  stands.  The  former  course  would  be  preferable,  in  order 
that  the  grant  of  a  place  of  deposite  for  the  fuel  may  be  to  the 
exclusive  use  of  the  court  room  and  offices. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  ob^ 
dient  servant, 

WM.  WIRT- 

To  the  President  of  the  United  States. 


PRIORITY  OP  UNITED  STATES  OVER  OTHER  CREDITORS. 

A  prior  lien  on  a  policy  for  the  premium  of  an  insurance  is  overreached  by  the 

right  of  preference  of  the  United  States » even  though  the  preference  be  founded 

on  a  subsequent  act  of  insoWency. 
Seethe  case  of  Thelluson  and  Smith ,  reported  in  S  Wheaton,  deciding  that  the 

United  States  have  preference  over  a  prior  jud^ent  on  the  lands  of  a  debtor 

in  case  of  subsequent  insolvency. 

Office  of  the  Attorney  Gbncral^ 

June  2,  1823. 
Sir:  Your  reference  of  Mr.  Pearee's  claim  found  me  in  Bal- 
timore^  where  I  had  an  .opportunity  of  informing  myself  moie 
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fully  of  the  ctrcumstances  of  the  case,  by  an  interview  with 
Mr.  Pearce  himself.  Mr.  Pearce  had  a  lien  on  the  policy  ibr 
the  premium  of  the  insurance  effected  by  him  as  agent  fer 
Watson;  and  this  lien  having  attached  two  days  before  Wat- 
son's  assignment  of  his  effects,  (which  last  transaction  created 
the  priority  of  the  United  States,)  there  was  strong  ground  to 
doubt  whether  the  case  did  not  form  an  exception  to  the  case 
of  ordinary  debts.  But  the  case  of  Thelluson  and  Smith  (2 
Wheaton,  396)  has  settled  the  principle*,  that  even  a  prior  lien 
on  the  lands  of  an  individual,  by  judgment,  is  overreached  by 
the  right  of  preference  given  to  the  United  States,  although 
this  preference  be  founded  on  a  subsequent  act  of  insolvency. 
It  appears,  too,  that  Mr.  Pearce  had  voluntarily  parted  with  the 
possession  of  the  policy  before  the  assignment  of  his  effects 
made  by  Watson;  and  this  parting  with  die  possession  was  a 
release  of  the  lien.  The  case  is  certainly  a  hard  one;  but  I 
cannot  discover  any  satisfactory  ground,  in  strict  law,  for  pre- 
ferring the  debt  to  that  of  the  United  States. 

I  remain,  sir,  very  respectfiilly,  your  obedient  servant, 

WM.  WIRT. 

To  the  Sboretart  of  the  Trsasubt. 


SURETIES  OF  PURSERS  IN  THE  NAVY. 

Sureties  to  pursers  in  the  navy  are  not  liable  to  have  their  compensation  stopped 
on  account  of  any  balances  found  due  the  government  from  their  principals. 

Office  of  the  Attornet  General^ 

June  30,  1823. 
Sir:  On  my  return  from  Annapcdis  on  Saturday  night,  I  had 
the  honor  of  your  letter  of  that  date,  (28th  instant,)  submitting, 
for  my  opinion,  the  question  proposed  by  the  Second  Comptrol- 
ler of  the  Treasury,  to  wit:  "  Whether  sureties  to  pursers  in 
the  navy  are  liable  to  have  their  own  compensation  stopped 
on  account  of  balances  found  due  against  their  principals, 
under  the  proviso  to  the  second  section  of  the  act  of  Congress 
of  the  3d  of  March,  1823,  entitled  *  An  act  making  appropria- 
tions for  the  support  of  the  navy  of  the  United  States  for  the 
year  1823?' » 
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I  am,  respectfully,  of  the  opinion,  that  that  proyiso  contem- 
plates only  the  principal — ^the  party  who  is  <<in  arrears,"  who 
had  ^'  received  the  public  money  to  be  expended  by  him  in  tbe 
public  service;"  and  if  there  could  be  a  doubt  on  this  subject 
in  the  body  of  the  proviso,  it  seems  to  me  to  be  effectually  re- 
moved by  the  closing  sentence  of  the  proviso,  where,  with  the 
same  person  (the  defaulter  himself)  still  in  view  on  whom  the 
penal  provision  had  been  exhausted,  it  is  provided  that,  in  the 
event  specified,  suit  shall  be  <' commenced  against  such  delin- 
quent and  his  sureties," — sureties  being  here,  for  the  first  time^ 
brought  into  view. 

I  have  the  honor  to  remain,  &c»,  dec. 

WM.  WIRT. 

To  the  Secretary  of  the  Navt. 


COMPENSATION  OF  A  JUDGE  ADVOCATE. 

A  judge  advocate  is  entitled  to  compensation  for  extra  expenses  in  traTdling 
and  sitting  as  judge  advocate,  and  to  special  compensation  for  clerical  services, 
under  tlie  dlst  and  92d  sections  of  the  act  of  J 6th  March,  1803. 

Office  op  the  Attorney  General, 

August  20,  1S23. 
Sir:  I  am  of  opinion  that  the  22d  section  of  the  act  of  16th 
March,  1802,  fixing  the  military  peace  establishment  of  the 
United  States,  extends  to  a  judge  advocate,  as  well  as  to  other 
officers  essential  to  the  organization  of  a  court-martial;  and  that 
he  is,  consequently,  entitled  to  the  compensation  for  extra  ex- 
penses in  travelling,  and  sitting  as  judge  advocate  to  the  court, 
allowed  by  that  section,  as  well  as  to  the  special  compensation 
for  clerical  services  allowed  by  the  21st  section. 
I  have  the  honor  to  remain,  &c., 

WM.  WIRT. 
To  the  Secretary  op  War. 


FORFEITURE  OF  VESSELS  IN  THE  SLAVE  TRADE. 

A  Teasel  under  forfeiture  for  haring  violated  the  laws  prohibiting  the  slave  trade 
remains  subject  to  the  taint  in  the  hands  of  subsequent  purchasers,  and  the 
President  will  not  interpose  in  any  suit  brought  agtunst  the  vessel  on  that  ac- 
count. 
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If  the  matter  set  forth  in  the  memorial  constitutes  a  legal  defence,  it  will  avail 
the  owners  on  the  trial  of  the  libel. 

Office  of  the  Attoiwey  G^jteral, 

August  20, 1823: 

Sir:  The  Malvina,  the  property  of  Matthew  Pascal,  was,  in 
the  year  1819,  fitted  out,  equipped,  and  caused  to  sail  from 
Baltimore,  for  the  purpose  of  being  engaged  in  the  slave  trade, 
in  violation  of  pur  laws;  in  the  prosecution  of  which  purpose, 
she  went,  first  to  the  Matanzas,  thence  to  the  coast  of  Africa, 
where  she  took  in  a  cargo  of  slaves,  and  returned  with  them 
to  the  Matanzas,  where  she  finished  her  voyage.  By  this  con- 
duct she  became  forfeited  to  the  United  States;  and  under  the 
forfeiture  thus  attached  to  her,  she  was  purchased  by  Blaise, 
Aspuna,  &  Co.,  of  Havana,  by  whom  she  was  sent  to  Balti- 
more for  a  cargo.  On  her  arrival  at  Baltimore,  she  was  seized 
for  the  violation  of  our  slave  laws;  and  the  prosecution  is  now 
going  on.  In  this  posture  of  things,  the  agent  and  consignee 
of  the  owners  has  petitioned  the  President  in  their  behalf, 
praying  that  the  prosecution  may  be  stayed,  and  the  vessel  re- 
stored, on  the  ground  that  he  verily  believes  that  the  present 
owners  of  the  Malvina  purchased  her  in  total  ignorance  of  the 
illegal  voyage  in  which  she  had  been  engaged. 

My  opinion  is,  that  there  is  no  sufficient  ground  alleged  for 
the  interference  of  the  President,  and  that  the  prosecution  ought 
to  go  on.  If  the  matter  set  forth  in  the  memorial  constitutes  a 
legal  defence,  it  will  avail  the  owners  on  the  trial  of  the  libel; 
and  if  it  does  not,  their  remedy  is  against  Pascal  for  the  fraud 
which  he  has  committed  on  them  in  the  sale  of  forfeited  prop- 
erty. Our  laws  against  the  slave  trade  demand  a  rigid  enforce- 
ment, and  ought  not  to  be  permitted  to  be  eluded  by  such  a 
contrivance  as  this.  Oaveat  emptor  is  the  maxim  which  I 
would  strictly  apply  to  every  case  of  this  kind^  aqd  let  the  law 
take  its  course. 

I  have  the  honor  to  remain,  &c., 

WM.  WIRT. 

To  the  President  of  the  United  States. 
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RIGHT  TO  TAX  GOVERNMENT  PROPERTY. 

Grounds  purchased  in  any  State  with  the  consent  of  its  legislature  for  the  site  of 
forts,  magazines,  arsenals,  dock-yards,  and  other  needful  buildings,  can  neither 
be  taxed  by  the  State  nor  by  the  municipality  in  which  they  are  situated. 

Offios  of  the  Attorney  General, 

September  8, 1823. 

Sir:  The  constitution  of  the  United  States  provides  that 
Congress  shall  have  exclusive  legislation  in  all  cases  whatso- 
ever over  all  places  purchased^  by  the  consent  of  the  legisla- 
ture of  the  State  in  which  the  same  shall  be^  for  the  erection 
of  forts^  magazines y  arsenals^  dock*yards,  and  other  needfid 
buildings. 

If;  therefore,  the  ground  in  Philadelphia  to  which  you  allude 
in  your  letter  of  the  4th;  was  purchased  with  the  consent  of 
the  legislature  of  the  State  of  Pennsylvania  for  either  of  these 
purposes,  and  has  been  ceded  for  such  purpose,  my  opinion  is^ 
that  neither  the  State  of  Pennsylvania,  nor  the  eorpoiation, 
(whose  powers  are  merely  derivative  from  the  State,)  possess 
the  power  to  impose  and  collect  taxes  from  this  property. 
I  remain,  sir,  very  respectfully,  your  obedient  servant, 

WM.  WIRT. 

To  the  Secrbtart  of  the  Navy. 


ADVANCES  TO  MINISTERS  GOINO  ABROAD. 

The  President  of  the  United  States,  having  the  foreign  intercourse  fund  under 
his  direction,  may  advance  to  a  minister  going  from  the  United  States  to  Chili 
such  part  of  his  sdary  as  he  shall  deem  necessary  to  the  proper  fulfilment  of 
public  engagements  in  respect  to  him. 

Office  of  the  Attorney  General, 

October  14, 1823. 
Sir:  I  understand  that  you  wish  my  opinion  whether  the 
act  of  Congress  of  the  3  Ist  January,  1823,  "concerning  the 
disbursement  of  public  money,"  prohibits  you  from  making  an 
advance  to  the  minister  of  the  United  States  to  Chili,  beyond 
the  amount  of  his  outfit?  As  connected  with  this  question,  I 
understand  that  such  advances  have  been  usual  heretofore; 
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and  that  in  this  case  there  is  a  peculiar  necessity  for  it,  from 
the  distance  and  unfirequency  of  intercourse  with  Chili,  and 
from  the  circumstance  that  there  do  not  exist  in  that  quarter 
of  the  world  the  means  of  effecting  a  regular  discharge  of  the 
minister's  salary  as  it  may  fall  due.  The  foreign  intercoursei 
iund  has,  frofii  its  first  establishment,  been  placed  under  the 
peculiar  direction  of  the  President  of  the  United  States.  The 
language  of  the  act  of  July  1st,  1790,  (the  first  on  (his  sub- 
ject,) is,  "fie  it  enactedy  That  the  President  of  the  United  States 
shall  be,  and  he  hereby  is,  authorized  to  drtxwfmm  the  treasury 
of  the  United  States  a  sum  not  exceeding  forty  thousand  dol- 
lars annually,  to  be  paid,  &c.,  for  the  support  of  such  persons 
as  he  shall  commission  to  serve  the  United  States  in  foreign 
parts,'*  &c.;  and  it  then  proceeds  to  limit  the  amount  of  the 
outfit  and  salary  which  the  President  may  allow.  The  act 
of  the  8th  May,  1792,  "making  certain  appropriations,"  by 
the  3d  section  appropriates  an  additional  sum  of  fifty  thousand 
dollars  to  the  saniie  purpose,  "  to  be  applied  under  the  direction 
of  the  President  of  the  United  States."  The  act  of  the  9th  of 
February,  1793,  continues  that  of  the  1st  July,  1790.  The 
act  of  March  20th,  1794,  appropriates  an  additional  sum  of  one 
million  of  dollars  to  the  same  purpose,  "to  be  applied  under 
the  direction  of  the  President  of  the  United  States."  The  act 
of  May  30th,  1796,  contitiues  these  acts,  and  appropriates  an 
additional  sum.  The  act  of  May  19^  1798,  again  authorizes 
the  President  "  to  draiofrom  the  treasury  of  the  United  States 
a  sum  not  exceeding  forty  thousand  dollars  annually,  for  the 
support  of  such  persons  as  he  shall  commission  to  serve  the 
United  States  in  foreign  parts,"  &c.  The  act  of  the  lOih  of 
May,  1800,  and  that  of  the  Ist  of  May,  1810^  again  limit  the 
outfit  and  salary  which  the  President  may  attoiOy  and  which  he 
shall  not  exceed ;  and  although  the  last  act,  after  declaring  in 
the  first  part  of  the  section  that  the  President  shall  not  allow 
to  a  foreign  minister  a  greater  sum  than  at  the  rate  of  nine 
thousand  dollars  per  annum  as  a  compensation  for  all  his  ser- 
vices  and  expenses,  annexes  a  proviso,  that  it  shall  be  lawful 
for  the  President  to  allow  to  a  mihister,  on  going  from  the 
United  States  to  any  foreign  country,  an  outfit;  yet  I  under- 
stand that  the  construction  which  has  already  been  put  in 
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uniform  and  uncensured  practice  on  this  proviso  is,  that  it  was 
mereljr  introduced  to  authorize  the  outfit,  which  had  been 
omitted  in  the  previous  part  of  the  section,  and  not  to  restrain 
the  President  from  advancing  any  part  of  the  salary  itself,  which 
%  the  circumstances  of  the  case  might,  in  his  judgment,  demand. 

I  have  cited  this  series  of  acts  for  the  purpose  of  showing 
that,  as  to  the  foreign  intercourse  fund,  the  President  is  em- 
phatically the  disbursing  officer  of  the  government;  and  I  have 
cited  the  practice^  as  it  has  been  reported  to  me,  for  the  purpose 
of  showing  that,  in  the  exercise  of  the  discretion  which  the  law 
has  given  him  over  this  fuud,  he  has  advanced,  both  as  to  salary 
and  outfit,  just  as  much  as  he  thought  the  ease  made  just  aod 
proper. 

With  these  principles  in  view,  let  us  turn  to  the  act  of  the 
last  session  which  is  now  under  consideration.  The  first  enact- 
ment is  in  these  words:  'Uhat,  from  and  after  the  passing  of 
this  act,  no  advance  of  public  money  shall  be  made  in  any  case 
whatever;  InU  in  all  cases  of  eordractSy  4*<?.,  payment  shall  not 
exceed  the  value  of  the  service  rendered,  or  of  the  articles  de- 
livered previously  to  such  payment. ''  This  is  the  whole  pro- 
hibition; and  it  is  by  no  means  clear  that  Congress  had  in  view 
anything  more  than  cases  of  cantntct,  in  the  ordinary  accepta- 
tion of  this  term.  This  enactment  is,  however,  immediately 
qualified  by  two  provisoes:  the  first  is,  <'  that  it  shall  be  law- 
ful, under  the  special  direction  of  the  President  of  the  United 
States,  to  make  such  advances  to  the  disbursing  officers  of  the 
government  as  maybe  necessary  to  the  faithful  and  prompt  dis- 
charge of  their  respective  duties^  and  the  fulfilment  of  the  pub« 
lie  engagements;"  the  seconn  is^  ^Uhat  the  President  of  the 
United  States  may  direct  such  advances  as  he  may  deem  neces- 
sary and  proper  to  such  persons  in  th^  military  and  naval 
service  as  may  be  employed  on  distant  stations,  where  the  dis- 
cbarge of  the  pay  and  emoluments  to  which  they  may  be 
entitled  cannot  be  regularly  efiected."  The  first  reflection 
which  strikes  the  mind  on  reading  this  act  is,  that,  so  far  from 
being  intended  to  limit  the  exercise  of  the  President's  discre- 
tion over  that  fund,  (of  which  the  law  had  all  along  made  him 
exclusively  the  disbursing  officer,)  it  has  given  him  a  dispen- 
sing power  over  the  act  itself  with  regard  to  other  disbursing 
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ofELcers.  The  next  is  this:  that^  if  the  act  did  intend  to  em- 
brace within  its  prohibition  the  application  of  the  foreign  inter* 
course  fund,  yet  if,  in  the  opinion  of  the  President,  an  advance 
from  that  fund  were  neoessary  to  the  fulfilment  of  the  public 
engagements  with  regard  to  this  mission  to  Chili,  or  with  regard 
to  the  minister,  who,  accepting  the  public  engagements  has 
relinquished  his  private  pursuits,  and  is  now  prepared  to  set 
out  on  his  mission,  the  first  proviso  of  the  act  would  authorize 
the  President  to  order  such  advance  to  such  disbursing  officer. 
But  the  President  is  himself  the  disbursing  officer  of  this  fund. 
He  has,  in  the  language  of  the  act,  a  public  duty  to  perform — 
the  feiihful  and  prompt  discharge  of  which  has  become  neces- 
sary.  He  has  a  public  engagement  to  fulfil.  Can  there  be 
any  doubt  but  what,  under  such  circumstances,  he  might  order 
another  to  do^  he  might  do  himself?  The  letter  of  the  proviso 
does  noty  indeed,  cover  the  case,  but  its  spirit  and  reason  do 
cover  it;  and  the  act,  I  presume,  should  be  construed  by  its 
reason  and  spirit,  and  not  by  its  letter. 

Again:  the  second  provision  is,  in  its  terms,  confined  to  the 
case  of  persons  engaged  in  the  military  and  naval  service;  but 
the  case  in  which  advances  may  be  made  to  them  furnishes  a 
safe  and  fair  criterion  for  the  exercise  of  the  President's  dis- 
cretion under  the  first  proviso.  That  case  is,  when  they  are 
'<  employed  on  distant  stations,  where  the  discharge  of  the  pay 
and  emoluments  to  which  they  are  entitled  cannot  be  regu« 
larly  eiSected;"  which  I  understand  to  be  exactly  the  case  of 
the  minister  to  Chili. 

Besides,  if  this  proviso  stood  alone,  although  confined  in 
terms  to  the  case  of  persons  employed  in  the  military  and  naval 
service,  yet  it  would  be  easy  to  show  that  British  statutes,  as 
much  restricted  in  their  terms,  have  been,  by  judicial  inter- 
pretation, extended  to  other  cases,  because  the  reason  of  their 
provision  extended  to  them.  Not  to  multiply  cases,  I  will 
merely  cite  the  familiar  one  of  the  statute,  '^  circumspectl  agaiia 
de  episcopo;^^  which,  although  confined  in  terms  to  the  bishop 
of  Norwich,  has  been  extended  to  other  bishops,  because  the 
reason  and  spirit  of  its  enactment  equally  extended  to  them. 

Upon  the  whole  view  of  the  subject,  I  am  of  opinion,  that 
if^  iu  your  judgment^  the  discharge  of  the  public  engagements 


Digitized  by  CjOOQIC 


624  HON.  WTLUAM  WIRT 

The  Preaident  and  Accounting  Officers. 

with  regard  to  this  minister  renders  this  advance  necessary,  it 
may  be  made  in  perfect  harmony  with  the  spirit  and  reason  of 
this  act  of  Congress;  and,  estimating  the  views  of  Congress 
by  this  spirit  and  reason,  I  cannot  but  suppose  that,  if  this 
case  had  been  anticipated,  we  should  have  been  relieved  from 
the  necessity  of  construction  by  an  express  provision  to  cover  it. 
I  have  now  the  honor  to  remain,  sir,  very  respectfully,  your 
obedient  servant, 

WM.  WIRT. 

To  the  PRBSIDBNT. 


THE  PRESIDENT  AND  ACCOUNTING  OFFICERS. 

The  laws  re^ating^  the  setUement  of  the  public  accounts  under  which  the  Treas- 
ury Department  is  oi^anized,  require  the  Auditors  to  reoeiTe  and  examine 
accounts,  and  to  certify  them  to  the  ComptroUers*  who  also  examine  and  pass 
upon  them,  and  certify  the  balances  thereon  to  the  Register;  and  give  no  power 
of  appeal  to  the  President,  except  in  particnlar  instances,  like  that  of  the  ac* 
counts  of  Daniel  D.  Tompkins,  where  the  power  of  revision  and  &ial  decision 
by  the  President  was  expressly  conferred  by  the  act. 

Although  it  is  the  duty  of  Uie  President  to  take  care  that  the  laws  be  faithfully 
executed,  he  is  not  required  to  execute  them  himself.  He  is  not  required  to 
audit  and  allow  public  accounts,  but  to  see  that  the  oiRcers  assigned  to  that 
duty  perform  it  iaithftilly.  The  Auditors  and  CdrnptroUers  are  assigned  to 
thait  duty.  They  constitute  the  accounting  department;  and  so  long  as  they 
continue  to  dischaige  their  duties  faithfully,  the  Preaident  has  no  authority  to 
interfere. 

The  settlement  of  an  account  by  the  proper  accounting  officers  is  pikal  and  con- 
CLOsivB,  so  far  as  concerns  Uie  Executive  department  of  the  govarBment.  If 
the  individual  whose  account  has  been  thus  settled  conceives  himself  injured 
by  such  settlement,  his  recourse  must  be  to  the  judiciary  or  to  Congress. 

If  a  balance  be  found  against  him  by  the  disallowance  of  credits  which  he  deems 
just,  he  may  refuse' payment  and  abide  a  suit;  in  which  case  he  will  have  the 
benefit  of  the  opinion  of  a  court  and  jury. 

If  a  balance  be  found  in  his  favor,  but  smaller  than  he  thinks  himself  entitled 
to,  his  appeal  is  to  Congress,  where  the  representatives  can  pass  upon  his 
claim. 

Office  of  the  Attorney  General, 

October  20, 1823. 
Sir:  I  have  examined  the  case  of  Major  Joseph  Wheaton, 
submitted  by  you  ibr  my  opinion;  and  would  proceed  at  once 
to  the  expression  of  an  opinion  on  the  merits  of  his  claims,  but 
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that  tiheie  is  a  prelimiaary  inquiry  which  must  be  first  madei 
aod  as  to  which  I  beg  leave  to  ask  yocir  directioa;  and  that  is, 
whether  it  is  proper  for  you  to  interfere  in  tbis  case  at  all?  I 
will  suggest  the  considecatioiis  which  strike  me  as  rendering 
it  improper. 

I.  It  q>p6ars  to  me  thai  you  have  no  power  to  interfere. . 

The  constitution  of  the  United  States  requires  the.  Presideot j 
in  general  terms^  to  take  care  that  the  law»  be  faithfuUy  exe* 
cuted ;  that  is,  it  places  the  officers  engaged  in  the  execution  of 
the  laws  under  his  general  suportntendence:  be  is  to.  see  that 
they  do  their  duty  faithfuUy;  and  on  tbeir  failure,  to  cause  them 
<o  be  dis^rfaced,  prosecuted,  or  impeached,  according  to  the 
nature  of  the  case,    ta  case  of  forcible  resistance  to  the  laws^ 
loo,  so  as  to  require  the  inierposition  of  the  power  of  the  gor- 
^mment  to  overcome  the  iUeigal  resistance,  he  is  to  see  that  that 
power  be  furnished.    But  it  could  never  have  been  the  inleo- 
tion  of  the  constitution,  in  assigning  this  general  power  to  the 
President  to  take  care  that  the  laws  foe  executed,  that  he  shonld 
in  person  execute  the  laws  himself!   For  example;  if  a  marshal. 
ahould  either  refuse  to  serve  prociess  altogether,  or  serve  it 
inegularlyy  that  the  President  should  correct  the  irregularity, 
or  supply  the  omission,  by  executing  the  process  in.  peraoo. 
To  interpret  this  clause  ef  the  constitution  soasto  throw  upon 
the  President  the  duty  of  a  personal  interference  in  eveiy  spe- 
cific case  of  an  alleged  or  defective  execution  of  the  laws,  and 
to  call  upon,  him  to  perform  such  duties  himeell^  would  be 
not  only  to  require  him  to  per&rm  an  imposstbiltty  bisvielf, 
but  to  take  upon  himself  the  responsibility  of  all  the  suboy* 
dinate  executive  officers  of  the  gQvernmont-i^  construction  too 
absurd  to  be  seriously  contended  for.    But  the  requisition  of 
the.  constitutien  is,  that  he  shall  take  care  that  the  lau»  be 
executed^    If  the  laws,  then»  require  a  particular  officer  by 
name  to  perform  a  duty,  not  only  is  that  officer  bound  to  per- 
form it,  but  no  other  officer  can  perform  it  without  a  violation 
of  the  law;  and  were  the  President  to  perform  it,  he  woukl  not 
only  be  not  taking  care  that  the  laws  were  feithfully  executed, 
but  he  would  be  violating  them  himself.    The  constituiion 
assigns  to  Congress  the  power  of  designating  the  duties  of  par- 
ticular officers:  the  President  is  only  required  to  lake  caie  that 
40 
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they  execute  them  fiiithfuUy.  For  example:  our  law^  provide 
that  there  be  established  at  the  seat  of  goyemment  a  Geoend 
Post  Office^  tinder  the  direction  of  a  Postmaster  General;  and 
they  direct  that  he  (the  Postmaster  General)  *^  shall  estaUish 
post  offices^  and  appoint  postmasters^  at  all  such  places  as  aj^ar 
to  him  expedient  on  the  post  roads  that  are  or  may  be  estab- 
lished by  law.''  Suppose  that  the  Postmaster  General  should 
fail  to  appoint  a  postmaster  at  some  place  where  an  office  is 
established  by  law:  can  the  President  make  such  appointment? 
1  apprehend  not;  for  there  is  no  law.  that  authorizes  it.  The 
power  of  appointment  is  given  by  law  exclusively  to  the  Post- 
master General;  and  the  constitutional  charge  to  the  President 
to  take  care  that  dielaiii^s  be  faithfully  executed,  goes  no  farther, 
in  this  instance,  than  to  require  him  to  see  that  the  Postmaster 
General  makes  the  appointment.  He  is  not  to  perform  the  duty, 
but  to  see  that  the  officer  assigned  by  law  performs  his  duty 
faithfidfy — that  is,  honestly:  not  with  perfect  correctness  of 
judgment,  but  honeaOy.  If  the  postmaster  shall  appoint  one 
applicant  while  the  President  prefers  another,  the  President 
cannot  interfere  with  the  appointment;  because  the  selection  is 
referred  by  law  to  the  judgment  of  the  postmaster  alone,  with- 
out any  reference  to  any  controlling  power  in  the  President. 
If,  indeed,  the  postmaster  should  make  a  corrupt  appointment, 
the  President  is  constitutionally  bound  to  look  to  the  case;  for 
the  laws  in  such  a  case  have  not  been  feithfully  executed.  Yet, 
in  this  case,  the  power  of  correction  which  the  President  holds 
is  not  to  supersede  such  appointment  by  one  made  by  himself; 
for  the  law  gives  him  no  such  power  of  appointment.  He  is 
to  take  care,  in  such  a  case,  that  the  Postmaster  General  be 
punished  for  this  violation  of  the  law;  he  has  power  to  remove 
him— ^to  ap{)Oint  a  successor;  and  through  the  medium  of  such 
successor,  and  by  his  instrumentality,  to  remove  the  deputy, 
and  to  see  that  his  place  be  honesdy  supplied. 

LfCt  us  carry  this  principle  to  the  laws  which  regulate  the 
settlement  of  public  accoimts.  In  the  original  organization 
of  the  Treasury  Department  (vol.  2,  l^ws  U.  S.,  p.  48,)  the 
duties  of  the  officers  are  designated  specifically.  There  was 
one  Auditor  and  one  Comptroller.  The  duty  of  the  Auditor  is 
declared  to  be  to  receive  all  public  accounts;  and^  after  examina- 
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tion,  to  certify  the  balance,  and  transmit  the  accounts,  with 
the  vouchers  and  certificate,  to  the  Comptroller,  jfor  his  decision 
thereon;  with  this  previse:  that  if  any  person  be  dissatisfied 
therewith,  he  may  within  six  months  appeal  to  the  Comptroller 
against  sUch  settlement.  Here  the  right  of  appeal  stops;  there 
is  no  proviso  for  an  appeal  to  the  President.  With  regard  to 
the  Comptroller,  it  directs  that  it  shall  be- his  duty  to  super* 
intend  the  adjustment  and  preservation  of  all  public  accounts; 
to  examine  all  accounts  settled  by  the  Auditor,  and  certify  the 
1>alances  arising  thereon  to  the  Register:  no  right  of  appeal  from 
his  decision  to  the  President.  With  regard  to  the  Register,  it 
directs  him  <'to  receive  from  the  Comptroller  the  accounts 
which  shall  have  he^nJinaUy  adjusted,  and  to  preserve  such 
vceounts  with  tlieir  vouchers  and  certificates."  So  the  act  of 
the  3d  March,  1809,  (vol.  4,  Laws  U.  S.,  p.  221,  sec.  2,)  makes 
it  the  duty  of  the  Comptroller  to  direct  the  Auditor  and  account- 
ants  forthwith  to  audit  and  settle  any  particular  account;  and 
to  report  such  settlement  fi>r  his  revision  and  Jinal  decision. 
So  also  the  act  of  3d  March,  1817,  which  introduces  the  present 
oi^nization  of  the  Treasury  Department,  and  under  which 
Blajor  Wheaton's  accounts  have  been  settled,  assigns  to  the 
Third  Auditor  the  duty  of  receiving  all  accounts  relative  to  the 
subsistence  of  the  army,  the  Quartermaster's  Department,  and 
generally  all  accountsof  Uie  War  Department,  other  than  those 
provided  for  by  the  act.  It  mtikes  it  t|ie  duty  of  the  Second 
Comptiolier  to  examine  all  accounts  settled  by  the  Third  Audi- 
tor; and  it  makes  it  the  duty  of  the  Third  Auditor  ^<  to  keep 
the  accounts  which  shall  have  been  finaUy  adjusted,  and  to 
preserve  such  accounts. ' '  Thus,  in  every  instance  the  decision 
of  the  Comptroller  is  declared  to  he  final;  and  it  is  manifest  that 
the  law  contemplates  no  farther  examination  by  any  ofllcer, 
after  such  decision.  Were  it  the  intention  of  Congress  to  sub- 
ject these  accounts  to  the  ferther  revision  and  decision  of  the 
President,  that  intention  would  have  been  expressed.  The 
truth  of  this  position  is  illustrated  by  the  act  of  the  last  session, 
^'  to  provide  for  the  settlement  of  the  accounts  of  Daniel  D. 
Tompkins,  late  governor  of  the  Slate  of  New  York. "  This  act 
expressly  provides  that  the  proper  accounting  officers  of  the 
Treasury  be  authoiiaed  to  adjust  and  settle  the  accounts  and 
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claims  of  Daniel  D.  Tompkins  on  principles  of  equity  and  jus- 
tice, ^*aubjeet  to  the  rtvitum  and  fined  dBcmmi  fifths  PrerideMi 
qf  thB  Untied  Staies.^^  Where  was  the  necessity  of  this  eipiess 
jHroyision,  if  all  the  accounts  settled  by  those  officers  were  abeady 
subject  to  the  revision  and  final  decision  of  the  President  of 
the  United  States?  Let  this  act  be  coimpeied  with  that  which 
specially  pioTides  for  the  settlement  of  Major  Whealon's  ac* 
counts^  and  under  which  they  have  been  settled — the  act  of 
the  3d  March,  1819.  This  act  simply  authorizes  <«  tke  acoowU- 
ing  officers  of  /As  TVeaaury  Department  to  oetiU  and  adjust 
the  account  of  Joseph  Wheaton  while  acting  in  the  dnarter- 
master's  Departmeuti  upon  the  principles  of  justice  and  equity;" 
not  as  in  Governor  Tompkins ^s  case,  aubjoetto  the  repiewnand 
final  decision  of  the  President.  The*  authority  is  confined  /^ 
the  accounting  officers  of  the  Treasury  Departments  Who  are 
these  accounting  officers?  The  proper  Auditors  and  Comp- 
troller. So  that,  whether  you  look  to  this  particular  law  under 
which  Major  Wheaton's  accounts  have  been  settled,  oi  to  the 
general  organization  of  the  accounting  department,  it  ia,  in  my 
judgment,  equally  dear  that  the  power  ends  with  th^  aocounl- 
ing  officers,  and  that  the  President  has  no  authority  to  interfere. 
It  would  be  strange,  indeed,  if  it  were  odierwise.  The  office 
of  President  is  ordained  for  very  different  purposes  tbaa  dial  of 
settling  individual  accounts.  The  constitution  has  committed 
to  him  the  care  of  the  great  interests  of  the  nation,  in  M  its 
foreign  and  domestic  relations.  He  is  the  commanderrin-diief 
of  the  army  and  navy  of  the  United  States.  He  b  to  exercise 
the  important  power  of  reprieve  and  pardon  throughout  all  our 
States  and  Territories.  The  gteat  power  of  selecting  ambas- 
sadors and  making  treaties  is  committed  to  him.  The  selec- 
tion of  consuls,  judges  of  the  Supreme  Court,  and  M  other 
officers  whose  aiq[)ointment  is  not  otherwise  provided  for,  and 
the  filling  himself  all  vacuicies  in  the  recess  of  the  Senate,  are 
among  his  great  duties.  He  is  required  to  watch  over  the  stale 
of  the  Union;  to  give  Congress  information  upon  this  8ui39ect^ 
to  recommend  such  public  measures  as  he  shall  deem  necessary 
and  expedient;  to  convene  Congress  on  extraordinary  occa- 
sions; to  receive  foreign  ambassadors  and  other  public  minis- 
ters; to  take  caie  that  the  laws  generally  be  laithfiiUy  exaculedr 


Digitized  by  CjOOQIC 


TO  THE  PRESIDENT,  829 

The  President  and  Accounting  Officers. 

Ac,  How  wfll  it  be  pdsaible  tot  the  Preddent  to  perfonn  these 
great  duties^  if  he  is  also  to  exefcise  the  appellate  power  of  re- 
vieiDg  and  collecting  the  aet^ment  of  aU  the  individual  ac- 
counts which  pass  through  the  hands  of  the  accounting  offi- 
cers? Let  it  be  remembered  that,  out  of  the  vast  multitude  of 
theise  acooukits  which  are  temually  settled  by  these  officers^ 
cheFe  are^very  few  which  aie  settled  to  the  entire  satis&ction 
of  the  daimatits;  and  if  every  dissatisfied  claimant  has  a  right 
to  appeal  to  the  Ptosident,  and  call  upon  him  to  revise  and 
correct  tlie  settlement,  the  President  would  be  constrained  to 
abandon  the  great  national  objects  which  sore  committed  to  his 
peculiar  care,  and  become  the  accountant  general  of  the  gov- 
ernment. Nor,  if  he  should  devote  himself  exclusively  to  this 
mkkor  object,  would  he  he  able  to  accomplish  it;  At  the  whole 
duties  of  the  five  Auditors  and  two  Comptrollers  would  be  ac* 
comuiated  upon  him  in  the  last  resott,  together  with  all  their 
tespoiisibtlity  for  the  correctness  of  the  settlemeuts^  and  under 
this  responMbility  he  would  have  to  pelrform,  single-handed 
and  alone,  the  whole  wbtk  which  the  legislature  has  found  it 
necessary  U>  (Motition  out  among  those  seven  officers,  aided  by 
their  respective  retinues  of  clerks. 

iif  opinion  is,  that  ibe  setdement  made  (^  the  accounts  of 
individuala  by  the  accounting  officers  appointed  by  law  is  final 
And  conclusive,  so  &r  as  thd  executive  depaitment  of  the  gov« 
crnment  is- concerned.  If  an  individual  conceives  himself  in- 
jured by  such  settlement,  his  recourse  must  be  one  of  the  other 
two  bmnehes  of  govemment^the  legislative  or  judicial.  If  a 
balance  be  found  against  him,  by  the  disallowance  of  credits 
which  he  deems  just,  be  may  refiise  payment  and  abide  a  suit; 
in  which  case,  he  will  have  the  benefit  of  the  opinion  of  a 
court  and  jury.  If  a  balance  be  found  in  his  favor,  but  smaller 
ihan  be  thinks  himself  entitled  to,  his  appeal  is  to  Congress, 
where  the  representatives  of  the  people  will  pass  upon  his  claim. 

II.  If  you  do  possess  the  power  of  revising  and  correcting 
the  settlements  made  ^y  the  accounting  officers  of  the  govern* 
cnent,  this  is  not  a  proper  case  for  the  exercise  of  that  power. 

i.  Because,  of  the  four  items  which  constitute  his  claim, 
ooe  only  of  them  has  been  submitted  to  the  proper  accounting 
officers.    The  first,  third,  and  fourth,  have  not  been  submitted 
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to  those  officerB,  but  were  presented  for  the  first  time  in  his 
petition  to  Congress,  ll  is  true  that^  in  answer  lo  a  committee 
of  Congress,  one  of  these  officers  (the  Third  Auditor)  has  given 
his  view  of  those  claims,  and  that  tliis  view  is  unfiivcwaUe  to 
them.  But  the  Second  Comptroller  has  never  been  called  upon 
to  express  an  opinion  upon  these  items,  nor  has  there  been 
any  formal  rejection  of  them  by  the  accounting  officers.  Now, 
the  power  imputed  to  you  in  this  case,  is  a  power  to  revise  and 
decide  upon  claims  which  have' been  rejected  by  the  acoount« 
ing  officers.  The  case  therefore  is  not  ripe  for  die  exercise  of 
this  imputed  power,  even  if  it  existed. 

2.  This  claim  is  still  before  Congress.  It  was  presented  at 
the  session  of  1820,  when  a  committee  of  the  Senate  reported 
that  Major  Wheaton  had  already  received  more  than  he  was 
entitled  to;  and  their  report,  recommending  a  rejection  of  the 
claim,  w^  on  the  3d  of  January,  1821 ,  confirmed  by Ihe  Sen- 
ate. In  the  House  of  Representatives,  at  tfie  three  successive 
sessions  of  1820, 1821,  and  1822,  there  have  been  similar  re- 
ports of  committees;  the  last  is  among  the  unfinished  business 
of  the  House,  and  will  be  called  up  wheneveir  Major  ViTheaton 
chooses  to  have  it  done— for  such,  I  understand,  is  the  practice 
of  the  House.  So  that,  in  one  branch  of  the  legislature  the 
claim  has  been  decisively  and  rather  indignantly  rejected;  in 
the  other,  it  remains  (to  use  a  technical  phrase)  still  9U&Judice. 
In  these  circumstances,  it  would  seem  to  me  peculiarly  indec* 
orous  for  the  President  to  intercept  the  decision  of  the  tribunal 
to  which  the  party  has  submitted  his  claim,  and  take  the  de- 
cision to  himself,  even  if  he  had  the  power. 

My  opinion,  however,  is,  that  he  has  not  the  power;  and 
until  you  shall  decide  otherwise,  it  seems  to  me  unnecessary^ 
and  even  improper,  for  you,  and  consequently  for  me,  to  express 
an  opinion  on  the  merits  of  the  claim.  Under  these  impres- 
sions, I  shall  await  your  fiirther  instructions. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe- 
dient servant, 

•WM.  WIRT- 

To  the  President  of  the  United  States. 
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EXECUTIVE  AUTHORITY  TO  FILL  VACANCIES. 

The  Ptendent  has  power  to  flU,  during  a  lecess  of  the  Senate,  by  tempofarf 
co^miMioD,  a  vacancj  that  occurred  by  expiration  of  commission  duiing  a 
previous  session  of  that  body;  the  term  in  the  constitution  ''may  happen 
during  the  recess"  being  ^uivalent  to  *<may  happen  to  exist  during  the 
recess, "  without  which  inter^etadon  it  ceuML  not  be  executed  in  its  spirit* 

•  feaflon,  fLBd  purpose,  .  . 

.   Qfftcb  of  thb  Attorney  General, 

Op/oAer22, 1823. 

Sir:  Under  the  act  of  the  ISOi  May^  1880,  ^<  to  limit  the 
term  of  office  of  certain  oSlm^  therein  named/'  ice,  I  find 
that  General  Swartwout's  commission,  as  navy  agent  at  New 
York,  expired  during  the  last  session  of  the  Senate. ,  Your 
nomioatioR  of  another  person  to  fill  that  vacancy  was  not  con- 
firmed by  the  Senate,  and  the  vacancy  stilL  exists. 

H  is  the  case,  then,  of  a  vacancy  which  arose  during  the 
session  of  the  Senate,  but  which,  from  the  ciicnmstance  that 
has  been  mentioned^  continues  to  exist,  in  the  recess.  The 
question  on  which  you  ask  my  opinion,  is,  ^^  whether,  under 
the  constitution,  you.  can  fill  the  vacancy  by  a  commission  to 
expire  at  the  end  of  the  next  session?" 

The  provisions  of  the  coi^titution  on  this  subject  ar»— 

i.  That  the  President  shall  nominate,  and,  by  and  with  the 
advice  and  coosent  of  the  Senate,  shall  appoint  all  officers,^4&e* 

2.  That  the  President  shall  have  power  to  fill  up  all  vacan- 
cies that  *'  mfif  hcgfpen  during  the  recess  of  the  Senate,,  by 
granting  commissions  which  s^VL  expire  at  the  end  of  their 
nextses^n." 

Had  this  vacancy^^/  occurred  during  the  recess  of  the  Sen- 
ate, no  doubt  would  have  arisen  as  to  the  President's  power  to 
fill  it.  The  doubt  arises  from  the  circumstance  of  its  having 
jSrs/  occurred  during  the  session  of  the  Senate.  But  the  ex- 
pression used  by  the  constitution  is  ^^kafipen:^'  ^^Al  vacancies 
that  may  happmi  during  the  recess  of  the  Senate. ' '  The  most 
natural  sense  of  this  term  is  ^'  to  okance — ^to  fall  out — to  take- 
place  by  accident."  But  the  expression  seems  not  perfectly 
clear.  It  may  mean  '<  happen  to  ts^e  place:"  that  is,  ^^  toorigi' 
MO^;"  under  which  sense,  the  Presidei^t  would  not  have.th^ 
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power  to  fill  the  vacaacjr.  It  may  mean,  also,  watboot  violence 
to  the  sense,  ^^ha^qpen  to  exist;"  under  which  sftnse,  the 
Pxesident  would  have  the  right  to  fill  it  fay  bis  temporary  com* 
mission.  Which  of  these  two  senses  is  to  be  preferred?  The 
first  seems  to  me  most  accordant  with  the  letter  of  the  consti- 
tution; the  second,  most  accordant  with  its  reason  and  sprit. 

The  meaning  of  the  constitution  seems  to  me  to  renik  in 
this:  that  the  President  alone  cannot  make  a  permanent  ap^ 
fointment  to  those  offices;  that,  to  render  the  appointment j9er« 
numenty  it  must  receive  the  consent  of  the  Senate;  but  that, 
whensoevw  a  vacancy  shall  exist  which  the  public  interests 
require  to  be  inmiediately  filled,  and  in  filling  which,  the  ad- 
vice and  consent  of  the  Senate  cannot  be  immediately  asked, 
because  of  their  recess,  the  President  shall  have  the  power  of 
filling  it  by  an  appointment  to  continue  only  until  die  Senate 
shall  have  passed  upon  it;  or,  in  the  language  of  tlie  constitu- 
tion, till  the  end  of  the  next  session. 

The  substantial  purpose  of  the  constitution  was  to  keep 
these  offices  filled;  and  powers  adequate  to  this  purpose  wete 
intended  to  be  conveyed.  But  if  the  President  shall  not  have 
the  power  to  fill  a  vacancy  thus  circnmstanced,  the  powers  are 
inadequate  to  the  purpose,  and  the  substance  of  the  constitu- 
tion will  be  sacrificed  to  a  dubious^nstruotion  of  its  letter. 

Put  the  case  of  a  vacancy  occurring  in  an  office,  bMd  in  a 
distant  part  of  the  country^  on  the  last  day  of  the  Senate's  ses- 
sion. Before  the  vacancy  is  made  known  to  the  President,  the 
Senate  rises.  The  office  may  be  an  important  ope;  the  vacaa* 
ey  may  paralyze  a  whole  line  oCaction  in  some  essential  brandi 
of  our  internal  police;  the  public  interests  may  imperiously  de^ 
mand  that  it  shall  be  immediately  filled.  But  the  vacancy 
happened  to  occur  during  the  session  of  the  Senate;  and  if  the 
President's  power  is  to  be  limited  to  such  vacancies  only  as 
happen  to  occur  during  the  recess  of  the  Senate,  the  vucaacy 
in  the  case  put  must  continue,  however  ruinous  the  conse- 
quences may  be  to  the  public.  Cases  of  this  character  might 
be  easily  multiplied;  and  it  would  seem  to  me  highly  desirable 
to  avoid  a  construction  which  would  produce  effects  so  exten- 
sively pernicious,  if  it  can  be  done  with  a  just  respect  to  the 
language  of  the  constitution  * 


Digitized  by  CjOOQIC 


TO,  THE  PRESroEifT.  W» 

Exe^utiTe  Authority  to  Fill  Vaoancifts. 

Now,  if  we  inteqiret  the  word  ^'Angopm"  as  being  merely 
equivalent  to  '^  happen  to  exist/'  (as  I  think  w6  may  legiti- 
mately do,)  then  all  vaeancies  which)  trbm  any  casaalty>  hep- 
pen  to  exist  at  a  time  when  the  Senate  caomot  be  consulted  as 
to  filling  tbem^  may  be  temporarily  filled  by  the  President;  and 
the  whole  pulrpose  of  the  dmstitution  is  comfAetely  accom- 
plished. 

The  casualty  which  has  prevetited  the  co-operation  of  the 
Senate  may  foe  such  as  in  the  case  hjrpothetiically  stated  above. 
It  may  arise  irom  various  other  causes:  the  sudden  dissolution 
of  that  body  by  some  convulsion  of  nature^  die  Ming  of  the 
building  in  which  they  hokt  their  sessions;  a  sudden  and  de- 
structive pestilence,  disabling  or  destroying  a  quorum  of  that 
body;  such  an  invasion  of  the  enemy  as  renders  their  re- 
assemblage  elsewhere  impracticable  or  inexpedient;  and  a  thou- 
sand other  causes  which  cannot  be  foreseen.  It  may  arise, 
too,  from  their  rejecting  a  nomination  by  the  President  in  the 
last  hour  of  their  session,  and  inadvertently  risiilg  before  a  re- 
nomination  can  be  made.  In  all  these  cases  th^fe  is  no  guHt^ 
either  on  the  part  of  the  Senate  or  of  the  President;  but,  by 
some  casualty,  the  vacancy  happens  to  continue  and  to  exist 
in  the  recess;  and  the  public  good,  nay^  even  the  safety  of  the 
nation,  may  require  it  to  be  forthwith  filled.  Looking  to  the 
reason  of  the  case,  why  should  not  the  President  have  the 
power  to  fill  it?  In  reason,  it  seems  to  me  perfectly  immatetial 
when  the  vacancy  first  arose;  Ibr,  whether  it  arose  during  the 
session  of  the  Soiate,  or  during  their  recess,  it  equally  requires 
to  be  filled.  The  constitution  does  not  look  to  the  moment  of 
the  origin  of  the  vacancy,  but  to  the  state  of  things  at  the  point 
of  time  at  which  the  President  is  called  on  to  act.  Is  the  Sen** 
ate  in  session?  Then  he  must  make  a  nomination  to  tteit 
body.  Is  it  in  recess?  Then  the  President  must  fill  the  vat 
caney  by  a  temporary  commission. 

This  seems  to  me  the  only  constructioa  of  the  constitntioa 
which  is  compatibte  with  its  spirit,  reason,  and  purpose;  while, 
at  the  same  time,  it  ofiers  no  violent^  to  its  language.  Aiid 
ttiese,  I  think,  are  the  governing  points  to  which  all  sound 
construction  looks. 

The  oi^ske  construction  ia,  perhaps,  more  strictly  conao- 
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nant  with  the  mere  kiter.  But  it  overlooks  the  spirit,  leason, 
and  purpose;  and,  like  all  constructions  merely  literal,  its  ten- 
dency is  to  defeat  the  substantial  meaning  of  the  instrument, 
and  to  produce  the  most  embarrassing  ineonveniences. 

The  c<mstruction  which  I  prefer  is  perfectly  innocent.  It 
cannot  possibly  {nodqce  mischief,  without  imputing  to  the  Pres- 
ident a  degree  of  turpitude  entirely  inconsistent  with  the  char- 
acter which  his  office  implies,  as  well  as  with  the  high  respon- 
sibility and  short  tenure  annexed  to  that  office;  while,  at  the 
same  time,  it  insures  to  the  public  the  accomplishment  of  the 
object  to  which  the  cotMtitution  so  sedulously  looks — ^that  the 
offices  connected  with  their  peace  and  safety  be  regularly  filled. 

1  have  the  honor  to  remain,  sir,  very  respectfully,  your  obedi- 
ent servant, 

WM.  WIRT. 

To  the  Presidsnt  op  tbb  Unttsd  States. 


THE  PRACTICE  IN  REJECT  TO  LETTERS  TESTAMEPH-ARY. 

It  IB  the  aettled  practice  to  admit  the  authority  of  letters  teetamentary  regu* 
larly  issued  by  courts  of  probate  in  the  several  States,  in  adjusting  demands 
upon  the  government. 

Office  of  the  Attorney  General, 

Deeembet  2,  1823* 
Sir:  I  understand  that  the  legal  point  involved  in  the  case 
which  you  have  done  me  the  honor  to  submit  for  my  opinion, 
is,  whether  the  last  will  and  testament  of  Thomas  Scan  has 
been  so  established  as  to  authorise  payment  of  the  aneara  of 
wages  due  to  Scan  to  George  Tilly,  to  whom  letters  of  admin- 
istration with  the  will  annexed  have  been  granted  by  the  proper 
tribunal  in  Pennsylvania.  Tilly  could  not  maintain  an  action 
under  this  grant  of  administration  in  any  other  State  than  Penn- 
sylvania; not  from  any  invalidity  in  the  will  or  its  probate, 
because  the  same  legal  result  would  follow,  however  India* 
putable  the  will  might  be.  An  administrator  cannot  sue  in 
any  jurisdiction  foreign  to  that  from  which  he  receives  his 
authority,  but  must  qualify  anew. 
-  But  I  understand  that  the  government  has  not  been  in  the 
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habit  of  requiring  such  new  qualifications;  it  has,  on  the  con* 
trary,  been  satisfied  with  a  regular  grant  of  administration  in 
any  State  or  Territory  of  the  United  States.  Nor  is  it  clear 
that  the  principle  to  which  I  have  alluded  could  be  appUed  to 
the  case;  for  the  government  of  the  United  States  has  no  pecu* 
liar  locality  in  any  one  State  or  Territory;  it  pervades  the  whole 
Union;  and  it  mighty  therefore,  well  be  questioned  whether  it 
could  be  considered  as  foreign  to  any  one  State  or  Territory. 
The  practice,  however,  seems  to  be  settled  to  admit  the  author- 
ity of  letters  testamentary  in  all  demanda  on  the  governments 
in  whatsoever  State  or  Territory  such  grant  may  have  been 
made.  And  this  point  being  settled,  I  do  not  think  that  the 
government  had  any  authority  to  look  beyond  the  letters  testa- 
mentary into  the  propriety  of  the  grant,  unless  in  a  case  of 
manifest  fraud. 

Whatevi^r,  therefore,  we  might  be  disposed  to  think  of  the 
sufficiency  or  insufficiency  of  the  proof  by  which  the  lost  will 
of  Scan  was  set  up,  if  it  has  been  set  up  by  the  competent 
and  regular  tribunal,  and  administration  granted  under  it,  I 
think  that  such  grant  must  be  respected,  and  the  administrator 
regarded  as  rightfully  in  the  possession  of  his  authority. 

The  documents  are  returned. 

I  remain,  sir^^  with  very  great  respect,  your  obedient  servant, 

WM.  WIRT. 

To  the  Secretakt  OP  the'Navt. 


THE  EXECUTIVE  AND  THE  CIJICUIT  COURT  OP  GEORGIA. 

There  i»  no  law  which  tenders  the  decision  of  the  dfeuit  coutt  of  Geoi^a, 
upon  a  claim  of  the  marahol  of  that  State  for  supporting  negroes  taken  from 
a  vessel  brought  in  for  adjudication  under  the  laws  prohibiting  the  slave- 
trade,  binding  on  the  Executive  department,  so  as  to  make  it  the  duty  of  that 
department  to  pass  an  account' which  it  considers  unreasonable  and  unjust. 

Office  of  the  Attobney  General, 

December  30, 1823. 

Sir:  Ireceivedyesteidayyour  letter  of  the  29th  instant,  with 
its  accom|>anying  documents,  to  wit:  the  copy  of  a  record  from 
the  circuit  court  of  Georgia,  presenting  a  claim  of  the  marshal 
of  that  State  for  the  support  of  negroes^  constituting  the  cargo 
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of  the  Spanish  vessel  Ramirez^  and  biougfat  id  for  adjudication 
voder  otur  lavs  prohibiting  the  slave- trade;  and  the  dratigfat  of 
a  report  on  the  merits  of  that  claim,  prepared  by  you,  to  be  sub* 
mitted  to  the  President  The  question  which  you  submit  for 
my  opinion  is,  whether  there  be  any  law  of  the  United  StatM 
which  renders  the  decision  of  the  oircuit  court  on  that  daim 
binding  on  this  govemm^it,  so  as  to  make  it  the  duty  of  the 
Executive  to  pass  an  account  which  it  considers  unreasonable 
and  uiyust  ?  In  reply  to  whkh,  I  have  the  honor  to  state  that 
there  is  no  such  law.  The  4th  section  of  the  act  of  the  8tfa 
Blay,  1792,  fat  regulating  processes,  fee.,  (2d  vol.  Laws  U«  S., 
page  301,)  does  not  reach  the  case;  and  the  2d  section  of  the 
act  of  the  3d  March,  1819,  <<  in  addition  to  the  acts  prohib- 
iting ^slave-trade,"  (under  which  act  1  understand  the  pro* 
ceedings  in  this  case  to  be  going  on,)  seems  to  place  the  sup* 
port  of  the  slaves  und»  the  peculiar  dire(5tion  of  the  President. 

I  have  the  honor  to  remain,  sir,  with  great  rsspect^  your 
obedient  servant, 

WM.  WIRT. 

To  the  Sbcmetart  of  thb  Navy. 


THE  PRESIDENT  AKD  THE  COMPTROLLER. 

The  Preaident  cannot  interpose  in  the  Aettlement  of  »eQ«mitB  before  the  Comptrol- 
ler, and  require  that  officer  to  allow  a  credit  to  an  individual  in  the  settlement, 
for  reaeone  given  ante,  p.  684. 

Office  of  the  Attorney  General, 

January  13, 1824. 
Sir:  The  petition  of  Joshua  Wingate  prays  that  you  will 
direct  the  Comptroller  of  the  Treasury  to  allow  him  a  credit  in 
the  aettlement  of  his  accounts  for  his  proportion  of  a  fine  in- 
curred by  one  Phineas  Vamey,  for  Which  suit  was  instituted  by 
the  petitioner,  as  collector  of  the  district  of  Bath,  Maine;  judg- 
ment  obtained  in  May,  1809;  the  defendant  arrested  and  com- 
mitted to  jail  under  execution  on  that  judgment;  and  the  fine 
afterwards  remitted  by  the  Prasident.  He  contends  that  the 
President  had  no  constitutional  ot  legal  power  to  remit  his  pro- 
portion of  the  fine;  the  right  to  which  had  vested  by  the  in- 
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sUtulion  of  the  suit.  I  presiime  that  it  is  uuDecessarjr  to 
express  a,n, opinion  upon  the  correctness  of  this  position:  1. 
Because^  if  it  be  correct;  the  acl^  of  renusaion  by  the  President 
being  wholly  inoperative  as  to  that  portion  of  the  fine  claimed 
by  the  collector^  his  legal  right  to  recover  it  remained  in  full 
force;  notwithstanding  the  remission;  and  it  is  his  own  fault 
if  he  has  not  enforced  his  right  at  law.  2.  If  his  position  be 
wrong;  and  the  remission  acted  upon  the  whole  ine^  the  act 
of  remission  has  done  him  no  injury*  3.  Whethei  his  position 
be  right  oi:  wrongs  my  opinion  is>  that  the  President  has  no 
light  to  interpose  in  the  settlement^of  accoujitS;  for  the  reasons 
detailed  at  large. in  my  opinion  in  the  case  of  Mqor  Wbeatojij 
of  the  20t}i  October  last. 

I  have  the  honor  to  remain^  sir^  very  respecifully^  your  obe- 
dient servant* 

WM.  WIRT. 

To  the  President  of  the  United  States. 


SURETIES  OP  AN  OPPICER  APPOINTED  DURING  A  RECESS. 

The  Supreme  Court  hmng  deeided.tW  the  sureties  of  a  cqllBctot  of  taxes  and 
.  duties  appointed  during  a  recess  of  the  Sei^ate  are  bound  only  for  acta  done 
under  the  President's  commission,  the  opinion  heretofore  giren  by  the  Attor- 
ney General  is  reconsidered,  and  the  decision  of  the  court  formally  commu- 
nicated. 
The  subtequent  nomination  to  and  confiirinAtioa  by  the  Senate  of  an  appointte 
during  a  recess  is  not  a  continuation  of  the  first  conunis^on,  but  is  a  new  ap- 
pointment, and  requires  a  new  bond  for  the  performance  of  its  duties. 
Where  an  officer  appointed  by  the  President  during  a  recess  of  the  Senate  falls 
in  amar  with  &e  goiremment  during  his  i&rst  commission,  but  after  his  nomi- 
.  n^on  to  and  confirmation  by  the  Senate  makes  payments  ii^to  the  ti^^aaury, 
.  yet  continues  in  jurear  for  current  dues  to  the  government^  for  which  &  suit  is 
brought,  it  is  competent  for  the  jury  to  apply  the  payments  in  exonerauon 
of  the  balances  for  which  the  sureties  under  the  first  comxnission  were  bound. 

Attornet  General's  Office, 

AfercA  24, 1824. 
Sir:  The  SttpomiDe  Cotirt  decided  a  case  yesterday,  in  which 
certain  principles  weie  established  that  may  affect,  the  intei^ei^ 
of  the  United  SjEates  in  relation  to  other  individuals,  and  may 
vequise  measures  ix>  be  immediately^  taken  to  guard  against  ex- 
tensiye  mischifi(L  . 
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In  a  case  against  Kirkpatrick  and  others,  sureties  of  Samuel 
H.  Read,  deceased,  a  collector  of  direct  taxes  and  internal  dup- 
lies in  the  18th  collection  district  of  Pennsylvania,  it  had  been 
settled  by  the  Supreme  Court,  that  when  an  oflkial  bond  with 
surety  has  been  given  on  an  appointment  made  by  the  Presi- 
dent in  the  recess  of  the  Senate,  the  sureties  are  bound  only 
for  acts  done  under  the  President's  commission — ^thai  is,  till  the 
end  of  the  next  session  of  the  Senate,  and  no  longer;  and  that^ 
although  the  same  person  shall  be  nominated  to  the  Senate, 
and  appointed  by  them,  that  this  is  not  a  confirmation  and 
continuation  of  the  first  commission;  but  that  a  new  commis- 
sion,  issued  by  and  with  the  advice  and  consent  of  the  Senate, 
is  an  original  and  separate  commission,  with  which  the  sure- 
ties on  the  former  bond  have  no  manner  of  connexion,  nor 
with  the  acts  of  the  office  done  under  it. 

They  have  decided  also,  in  the  same  case,  that  where  an  offi- 
cer circumstanced  as  Read  was  has  gone  on  to  make  quarterly 
payments,  leaving,  nevertheless,  a  balance  against  him  at  the 
end  of  every  quarter,  it  is  competent  in  the  jury  to  apply  the 
subsequent  payments  in  exoneration  of  the  balances  for  which 
the  sureties  stand  bound.  Read  was  appointed  in  the  recess  of 
the  Senate,  and  on  the  4th  December  gave  bond,  with  surety, 
the  condition  of  which  referred  to  his  commission  and  appoint- 
ment  by  the  President,  and  that  conunission  was  on  its  face  to 
continue  (as  usual  in  such  cases)  until  the  end  of  the  next 
session  of  the  Senate.  Ha  was  nominated  to  the  Senate  at  its 
next  session;  was  appointed  by  them;  and  on  the  24th  Januuy, 
1814,  received  a  new  commission,  by  and  with  the  advice  and 
consent  of  the  Senate*  No  new  bond  w^a  taken  from  him  un- 
der this  new  commission.  He  went  on  to  act  till  1818.  Bal- 
ances were  found  against  him  at  the  end  of  every  quarter; 
these  balances  were  transferred  at  the  end  of  every  quarter  to 
the  account  of  the  next  quarter,  the  delinquencies  added  to  it, 
and  the  payment  for  the  new  quarter  deducted  from  the  aggre- 
gate amount.  The  court  decided  that,  although  when  a  debtor 
made  general  payments,  without  directing  the  application,  it 
was  competent  to  the  creditor  to  make  the  application,  yet  this 
privilege  in  behalf  of  the  creditor  ceased  <m  the  institution  of 
suit;  at  least  that  the  application  made  of  these  payments  by 
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the  United  States  was  no  discriminatrng  application  to  any 
especial  balance;  and  thfit  in  this  case,  therefore,  it  was  cont- 
petent  to  the  jury  to  apply  the  payments  to  any  balance  that 
might  have  arisen  against  the  collector  for  the  twenty  four  days 
daring  which  alone  they  held  the  collector's  sureties  liable 
under  this  bond;  because  the  laws  laying  the  tax^s  and  duties 
took  effect  only  on  the  1st  January,  1814,  and  on  the  24th  day 
of  that  month  the  commission,  under  which  alone  the  sureties 
were  bound,  was  superseded  by  the  new  commission,  by  and 
with  the  advice  and  consent  of  the  Senate,  under  which  the 
sureties  were  not  bound, 

I  remain,  sir,  very  respectfully,  your  obedient  servant, 

WM.  WIRT. 

To  the  Seciustary  of  thb  Tbeasurt. 


CASE  OF  THE  LATE  COLLECTOK  AT  SAVANNAH. 

The  late  collector  at  SaTanoah  bein^  indebted  to  thegoremment,  and  the  amount 
of  each  indebtedneee  being  reported  by  the  diatrict  attorney  below  that  stand* 
ing  againet  him  on  the  trensury  books,  an  action  at  law  ehould  be  brought 
against  him  for  the  apparent  balance  due. 

Office  of  the  Attorney  General, 

March  31, 1824. 

Sm:  I  have  examined  with  attisBtion  the  documents  traas- 
mitted  frotn  yourdepartttient,  by  direction  of  the  President,  in 
relation  to  the  case  of  A.  S.  Bullock,  late  collator  of  Savannah, 
for  the  purpose  of  obtaining  my  opinion  whether  it  be  necessary 
and  proper  to  bring  a  suit  in  order  to  investigate  and  recover 
any  sum  that  may  be  found  legally  due  from  the  collector  by 
the  decision  of  the  court. 

The  sum  reported  by  Mr.  Habersham,  the  district  attorney 
of  Georgia,  being  avowedly  founded  on  an  imperfect  view  ot 
the  case,  from  his  want  of  many  documents  material  to  a  fiiU 
and  conclusive  settlement,  and  that  sum  being,  in  the  estima- 
tion of  the  Comptroller,  below  the  sum  probably  due  from  Mr. 
BuUockr-certainly  far  below  the  sum  appearing  due  from  him 
on  the  treasury  books — I  can  see  no  other  course  which  can " 
be  pursued,  consistently  with  justice  either  to  the  government 
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or  to  Mr.  Bullock,  but  that  which  you  have  suggested  in  yout 
letter  to  the  President  of  the  24th  February  la3t,  to  wit:  the 
institution  of  an  action  at  law  against  Mr.  Bullock  for  the  ap- 
parent balance;  on  the  trial  of  which  he  will  be  allowed  atl 
credits  which  have  been  refused  at  the  Treasury  Departm^it, 
and  which  he  can  support  by  satis&ctory  pTooCi 

I  have  the  h<mor  to  remain,  sir,  very  respectfully,  your  obe- 
dient servant, 

WM.  WIRT. 

To  the  Sbcretary  of  thk  Trbasurt. 


SALES  OP  PUBLIC  LANDS  IN  OHIO. 

It  18  competent  for  the  Seontuy  of  the  IVeMtary  to  deduct  the  expentes  of  ear* 
rtyu  of  the  lands  of  the  United  States  lying  within  the  State  of  Ohio,  before 
computing  the  three  per  cent,  to  which  that  State  is  entitled  under  the  act  of 
I      3d  March,  1S03,  and  to  calculate  the  per  centage  for  Ohio  on  the  balance. 

Although  the  act  of  3d  March,  1803,  was  the  affirmance  of  a  compact  between  the 
United  States  and  the  State  of  Ohio^  it  must  hare  been  within  the  contempla- 
tion of  the.  contraoting  parties  at  the  time,  that  Congresa  should  retain  the 

«  power  of  regulating  the  terms  of  the  sales  to  be  made. 

Compacts  are  to  be  oonstnied  in  referenoe  to  the  subjeet^iiatter  and  the  Bature  of 
the  cases  on  which  they  are  to  operate. 

OmoB  OP  THE  ATtosBnev  General, 

Mirt:A31,1824. 

Snt:  I  have,  according  t9  your  directions,  examined  the  rei)oit 
of  a  committee  of  the  legielatnie  of  Ohioi  appoinied  to  examine 
into  the  state  of  the  three  per  cent,  fund,  and  complaining  of 
a  decision  of  the  Secietarjr  of  the  Treasury,  by  which  the  ex- 
penses of  surreying  the  pubiio  lands  are  deducted  from  the 
amount  of  sales,  and  the  three  per  cent,  circulated  on  the  net 
balance  then  remaining. 

The  facts  are  these:  By  the  act  of  the  3d  March,  1803,  it 
is  enacted,  <<that  the  Secretary  of  the  Treasury  shall,  from 
time  to  time,  and  whemsTer  the  quarterly  accounts  of  the  re- 
ceiveiB  of  public  moneys  ef  the  several  land  offices  shall  be 
settled,  pay  three  per  cent*  of  the  net  proceeds  of  the  lands  of 
the  United  States  lying  within  the  State  of  Ohio,  which,  since 
the  30th  of  June  last,  have  been,  or  hereafter  may  be,  sold  by 
the  United  States,  o/Ier.  tkducHng  all  tspenses  uwidmiml  to  Ms 
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^ma^Ao  such  .person  or  persons  as  may  be  authorised  by  the 
legiMature  of  the  said  State  to  receive  the  same,"  &c.  ^t  the 
date  of  the  passage  of  this  law,  the.  legislative  regulations  then 
in  force  for  the  sale  of  the  public  lands  charged  the  expenses  of 
surveying  on  the  purchaser;  but^  1»y  the  act  of  the  36th  March, 
1804,  it  was  enacted  that  ^^  the  fees  payable  by  former  laws  for 
surveying  expenses,  shall,  after  the  first  day  of  July  next^  be 
BO  longer  demandable  from^  and  paid  by,  the  purchaser;"  so 
that,  afler  this  last  law,  the  surveying  expenses  fell  on  the 
United  States. 

The  question  is,  whether,  after  the  passage  of  the  act  of  the 
26th  March,  1804,  the  surveying  expenses  are  to  be  deducted 
from  the  amount  of  sales,  and  th^  three  per  cent,  to  be  paid  to 
Ohio  is  to  be  calculated  on  what  will  remain  after  such  deduo 
tion?  or  whether  the  three  per  cent,  is  to  be  calculated  on  the 
amount  of  sales,  without  such  deduction? 

The  Secretary  of  the  Treasury  has  adopted  the  former  opin- 
ion; the  report  of  the  committee  of  Ohio  adopta  the  latter. 
The  report  vindicates  this  latter  opinion,  on  the  ground  that 
the  act  of  the  3d  March,  18<)3,  is  a  compact  between  the  United 
States  and  the  State  of  Ohio;  that  this  compact  was  founded 
on  the  state  of  things  existing  ai  the  time;  that,  according  to 
the  state  of  things  existing  at  that  time,  the  expenses  of  purvey- 
iAg  constituted  no  charge  upon  (he  fUnds  on  which  the  three 
per  cent,  was  to  be  calculated;  that  neither  of  the  parties  to  the 
compact  can  change  the  terms  of  it  without  (he  consent  of  the 
other  party;  that  the  act  of  the  26tb  March,  1804,  exempting 
the  purchasers  from  the  payments  of  the  expenses  of  surveying, 
was  the  act  of  the  United  States,  one  of  the  parties  to  the  com- 
pact  only,  which  can  have  no  effect  on  the  other  party;  and, 
consequently,  that  the  State  of  Ohio  has  the  fight  to  insist  that 
the  three  per  cent,  shall  be  calculated  now,  as  it  was  calculated 
»t  the  date  of  the  compact^to  wit,  on  the  amount  of  sales, 
without  deducting  the  expenses  of  surveying. 

That  th^  act  of  the  3d  March,  1803,  was  a  compact,  or  the 
affirmance  of  a  compact,  between  the  United  States  and  the 
State  of  Ohio,  seems  to  be  uUqueetionable;  and  Ae  argument 
is  conclusive,  if  the  other  proposition  on  which  it  rests  be  true- 
that  this  compact  was  founded  on  the  existing  state  of  things, 
41 
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and  contemplated  that  this  state  of  things  should  leaudn  imnni- 
tabb.  Bal  if,  on  the  other  hand,  it  was  within  the  contemfhH 
tion  of  the  contracting  parties  at  the  time,  that  the  power  to 
regulate  the  terms  of  sale  should  remain  in  Oongeess,  then  the 
parties  will  be  considered  as  contracting  with  reference  to  the 
exorcise  of  this  continuing  power,  and  its  exefcise  can  work  no 
breach  of  the  contract. 

On  the  supposition  that  the  existing  state  of  things  was  to 
remain  immutable,  so  ftr  as  this  compact  was  concerned,  then 
Congress  had  no  power  to  introduce  any  change  into  the  ex* 
isting  regulations  for  the  sale  of  the  public  lands  in  Ohio. 

If,  for  example,  the  oiganization  of  the  ofSces  engaged  in 
those  sales  should  have  been  lound  so  wholly  insufficient  as  to 
put  a  total  stop  to  those  sales,  Congress  could  not  iotrodnce 
anothw  system  somewhat  more  expensiTe,  without  a  violalioa 
of  the  compact  with  Ohio.  So,  again,  at  the  time  of  the  coni« 
pact  the  mtmmufn  price  of  the  public  lands  was  two  dollars  per 
acre;  if  it  should  have  been  found  that  the  individual  owners 
of  land  in  that  State  had  it  in  their  power  to  offer  terms  so 
much  more  attractive  to  purchasers  as  to  put  an  entire  stop  to 
the  sale  of  the  public  lands,  Congress  could  not  reduce  the 
terms  without  a  violation  of  the  compact  with  Ohio.  But  this 
thing  has  been  done,  and  it  is  not  understood  that  Ohio  has 
complained.  And  if  Congress  had  the  power  to  reduce  the 
price,  and  thus  to  diminish  the  proceeds  of  sales  by  needy  one- 
half,  i  cannot  see  what  reason  any  other  modification,  for  which 
the  public  good  called,  should  be  charged  as  a  breach  of  the 
compact,  and  made  a  ground  of  complaint. 

The  great  object  in  view  was  the  sale  of  the  public  lands* 
The  interests  of  the  United  States  and  Ohio  coincided  in  the 
advancement  of  this  object.  Ohio  was  interested  not  only  in 
the  three  per  cent.,  but  in  the  general  fund  to  be  raised  by  these 
sales.  As  a  member  of  the  Union,  she  had  a  voice  in  devising 
the  means  of  promoting  the  sales.  The  supposition  that  the 
system  of  land  sales  which  was  in  force  at  the  time  of  the  com- 
pact was  to  remain  inflexible,  and  to  yield  to  no  change  in  the 
condition  of  the  country,  and  to  no  light  which  future  experi- 
ence might  throw  upon  the  subject,  does  not  appear  to  me  to 
be  rational.    It  would  have  been  at  war  with  Uie  interest  of 
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both  the  partk^s  to  the  compact,  aud,  therefore,  cannot  be  be* 
lieved  to  have  been  withia  their,  contemplation.  It  semis  to 
tne  that  it  must  haVe  been  expected  on  both  sides,  diat  this 
|K)werof  alteritig  the  terms  of  sale  should  remaiu  in  Congress, 
and  that,  ia  exercising  it,  they  should  be  governed  by  tlie  flue* 
tuating  cirGiioistances  of  the  country,  aind  guided  by  the  lights 
of  experience.  Qn  this  principle  Congress  has  acted :  relieving 
the  purehaeecs,  from  tima  to  time,  of  previous  burdens  which 
might  have  impeded  the  sales;  altering  the  termi^  of  payment; 
and,  finally,  reducing,  ih/e  minimum  price  firom  two  dollars  to 
one  doUar  and  twenty -dve  cents.  And  in  all  these  alterations 
Ohio  has  had  a  voice.  It  was  in  the  course  of  this  process  of 
holding  out  stronger  inducements  to  purchasers,  and  thereby 
mcceletating  the  salea,  that  the  act  of  1804  was  passed*  which 
relieved  the  purchasers  from  the  expenses  of  surveying;  so  that 
these  expenses,  which,  at  the  time  of  the  compact,  did  not  con- 
stitute a  part  of  the  individual  expenses  of  the  sales  of  public 
lands,  did,  thereafter,  constitute  a  part  of  such  individual  ex« 
peases,  and,  therefore,  by  the  terms  of  the  compact,  were  to 
be  deducted  before  the  three  per  cent,  was  to  be  calculated  and 
paid  to  Ohio.  This,  I  presume,  is  the  view  of  the  subject  on 
which  the  Secretary  of  the  Treasury  founded  his  opinion;  and 
his  opinion  is  certainly  correct,  if  the  parties  be  supposed  to 
have  contracted  with  refei:ence  to  a  continuing  power  in  Con- 
gress to  control,  alter,  and  modify  the  term^  of  sale  at  pleasure; 
and,  from  the  nature  of  the  case,  it  appears  to  me  that  they 
must  have  contracted  with  reference  to  this  continuing  power 
in  Congress.  The  report  relies  on  the  contemporaneous  con- 
struction of  the  contract,  and  the  constant  practice  of  the 
Treasury  Department,  from  the  date  of  the  compact  down  to 
January,  1823,  to  allow  the  three  per  cent,,  without  deducting 
the  expenses  of  surveying.  Admitting  the  report  to  be  accu- 
rate as  to  matter  of  &ct,  the  argument,  although  entitled  (o 
great  respect  and  consideration,  is  not,  in  my  opinion,  cpn- 
elusive.  With  regard  to  the  contemporaneous  construction, 
Che  expenses  of  surveying  at  the  time  of  the  compact  formed 
no  chai^  on  the  fund;  and  the  forms  of  settlement  adopted  at 
Ihat  point  of  time  legally  and  properly  excluded  those  expenses 
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from  the  estimate  of  the  three  percent.:  and  the  foims  of  set- 
tlement havmg  been  then  adopted^  and  the  attention  of  the 
head  of  the  department  not  having  been  particnlarfy  called  t& 
the  change  which  had  been  introduced  by  the  incidental  pro- 
vision of  the  act  of  1804,  it  is  very  reasonable  to  bellete  that 
the  accounting  officers  continued  to  pursue  the  old  format  be- 
cause they  found  them  in  use,  withom  adverting,  themselvesi^ 
to  the  propriety  of  a  new  deduction  under  the  act  of  1804, 
Thus,  the  practice  which  had  commenced  rightfully,  might, 
and  probably  was,  continued  through  mere  inadvertence,  and 
from  that  mechanical  attention  to  fbrms  which  is  so  naturally 
to  be  expected  in  subordinate  officers.  Btit  the  question  has 
now  become  a  question  of  right;  and  in  order  to  settle  it,  we 
must  ^o  back  to  the  compact,  and  construe  that  whh  reference 
to  the  intention  of  the  parties. 

The  compact  stipulates  for  three  per  cent,  on  the  net  pro- 
ceeds of  the  future  sales  of  the  public  lands,  qfier  deducting- 
aU  expenses  incidetiial  to  the  same.  There  is  nothing  in  the 
terms  of  the  compact  which  limits  its  operation  to  the  existing 
regulations  for  the  sale  of  the  public  lands — nothing  in  those 
terms  which  indicates  an  intention  that  those  regulations  should 
remain  unchanged.  The  power  of  Congress  over  the  future 
sales  is  entirely  untouched  by  the  terms  of  the  compact.  This 
compact,  like  all  others,  is  to  be  construed  in  reference  to  the 
subject-matter  and  the  nature  of  the  case  on  which  it  is  to 
operate;  and,  construing  it  in  this  way,  the  decision  of  the 
iSecretary  of  the  Treasury  appears  to  me  to  be  conect.  If, 
however,  you  should  have  any  doubt  on  the  subject,  I  would 
submit  it  whether  the  respect  which  is  due  to  the  legislature  of 
Ohio  would  not  render  it  proper  to  report  the  case  to  Congress, 
in  order  that,  if  they  should  differ  in  opinion  with  the  Secretary 
of  the  Treasury,  they  may  pass  a  short  explanatory  act,  giving 
their  construction  of  the  act  of  1804. 

I  have  the  honor  to  remain^  sir,  very  respectfully,  your  obe- 
dient servant, 

WM.  WIRT. 

The  President  of  thb  UNrrBD  Stateb. 


Digitized  by  CjOOQIC 


TO  THE  SECRETARt  OF  WAR.  645 

Right  of  the  Cherokees  to  Impose  Taxes  on  Traders. 

RIGHT  OP  THE  GHEROKEES  TO  IMPOSE  TAXES  ON  TRADERS. 

The  Cherokee  aation  of  lodiaaft  have  not  the  right  to  impose  taxeis  on  persons 
trading  among  them  under  the  authority  of  the  United  States. 

Neither  the  history  and  condition  of  the  Indians,  the  relations  which  the  United 
States  bear  towards  them,  nor  the  treaties  which  subsist  between  them  and 
our  government,  permits  the  power  of  taxation  to  be  considered  a^  one  be- 
tween equal  aorereigns. 

Trade  with  the  Cherokeee  has  been  provided  for  by  treaty  stipulations,  giving 
to  Congress  the  sole  and  exclusive  right  of  regulating  trade  with  them  and 
managing  their  afiairs  as  shall  b6  deemed  proper.  The  right  thus  conferred 
on  tke  United  States  is  sole  and  exclusive;  wherefore  neither  the  Cherokees 
nor  any  other  nation  had  the  right  thereafler  .to?  touch  the  subject  which  was 
^us  solely  and  exclusively  given  to  the  United  States. 

OjPFICB  OF  THE   ATTORNEY  GENERAL^ 

4prtf  2,  1824, 
Sir:  The  question  on  which  you  request  my  opinion  is, 
whether  the  Cherokee  nation  of  Indians  have  a  right  to  im- 
pose a  tax  on  persons  trading  among  them  under  the  authority 
ofthe  United  States? 

If  the  Cherokee  nation  is  to  be  considered  as  an  independent 
sovereign  nation^  and  this  question  is  to  be  answered  by  an 
«pperi  to  the  natural  law  of  nations,  there  can  be  Ho  doubt  of 
their  right  to  pass  what  laws  they  please,  and  to  enforce  what- 
soever laws  they  may  choose  to  pass  within  the  limits  of  their 
fnroper  sovereignty.  But  it  appears  to  me  that  it  would  be  fal- 
lacious to  view  the  subject  in  this  light.  The  history  and  con- 
dition of  those  people,  the  relations  which  we  have  borhe  and 
still  bear  towards  them,  and  the  ^eaties  which  subsist  between 
them  and  the  Unit^  States,  wiU  not  permit  us  to  regard  the 
question  as  one  between  equal  sovereigns,  to  be  decided  by  the 
taws  of  nature  as  applied  to  nations.  Whatsoever  philosophy 
or  philanthropy  might,  in  the  abstract,  dictate  upon  this  sub- 
ject, we  are  constrained  to  look  at  things  as  they  are,  and  to 
decide  this  question  upon  narrower  grounds.  Still,  however, 
it  is  not  to  be  decided  by  ou^  arbitrary  pleasure.  The  time  has 
passed  away  in  which  it  would  be  tolerated  to  treat  these 
people  as  we  please,  because  we  are  Christians  and  they  are 
heathens.  If  the  tax  is  to  be  resisted,  we  mustfind  some  solid 
ground  ibr  that  resistance,  which  law  and  reason  will  support, 
and  which  we  can  justify  both  towards  God  and  man.    If,  by 
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the  treaties  into  which  tbey  have  entered  with  us^  they  have 
debarred  themselves  from  imposing^  this  tax,  they  cannot  justly 
complain  if  we  insist  on  the  fnlfilment  of  these  treaties;  and 
the  withdrawal  of  the  tax  as  tar  as  it  shall  be  found  in  conflict 
with  their  own  stipulations.  The  only  reason  for  which  I 
have  attaded  to  their  political  eondition^  and  their  past  relatione 
towards  us,  is,  because  I  think  that  these  considerations  enter 
properly  into  the  construction  of  the  treaties  which  they  have 
ikom  time  to  time  made  with  us. 

The  first  treaty  was  that  of  November  28, 178B.  At  that  time 
the  nation  was  in  the  first  stage  of  society — the  hunter  state; 
and,  consequently,  government,  laws,  and  taxes  were  wholly 
unknown  among  them.  The  ninth  artide  of  that  treaty  stipu- 
lates that,  <'fi>r  the  benefit  and  comfort  pf  the  Indians,  and  for 
the  prevention  of  injuries  or  oppresaiona  on  the  pait  of  the  citi- 
zms  or  Indians,  the  United  States  in  Congmss  assembled  shaS 
have  the  eok  and  excbmve  right  (tf  regalaiittg  ike  irmde  uiih 
the  Indiana,  and  managing  all  their  affaire  in  such  manner  aa- 
thej^  think  proper. ' '  The  tenth  article  provides  thai,  ''until  the 
{deasure  of  Congress  be  known  respecting  the  ninth  article,  all 
traders,  citizens  of  the  United  States,  shall  have  liberty  to  go  to 
any  of  the  tribes  or  towns  of  the  Cherokees  to  trade  with  them; 
and  they  shall  be  protected  in  their  persons  and  property,  and 
kindly  treated."  Again:  by  the  sixth  article  of  the  treaty  of 
the  Sd  July,  1791,  ''It  is  agreed  on  the  part  of  the  Cherokees^ 
that  the  United  States  shall  have  the  sole  and  exclusive  r^ht  of 
regulating  their  trade."  Again:  by  the  seoond  article  of  the 
tieaty  of  2d  October,  17d8,  it  is  stipulated  thai  'nhe  treaties  sub- 
sisting between  the  present  contracting  parties  are  acknowledged 
to  be  of  full  and  operative  force,  together  with  the  ceneifucH^n 
and  ueage  under  their  respective  articles,  and  so  to  coniimie." 
The  treaties  of  the  2oth  October,  1805,  and  of  8th  July,  1817, 
recognise  those  stipulations,  and  continue  them  in  full  foice^ 
I  observe  that,  among  the  documents  which  you  banded  lo 
me,  there  is  a  letter  addressed  to  you  by  the  delegatioj^  fiott 
the  Cherokee  nation  now  at  Washington,  bearing  date  oa  the 
25tb  of  February  last,  in  which  it  is  acknowledged  that,  by  the 
treaties  of  1785  and  1791,  the  Cherokees  placed  themselves 
under  the  protection  of  the  United  States^  and  of  no  other 
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fiOTereign  whatsoever^  and  gave  to  the  Uahed  States  the  right 
of  Kgnlating  trade  with  them.  But  in  all  this,  thejr  My?  thegr 
t^annot  see  Uiat  the  Cherokees  conceded  their  own  right  af 
making  nmmcipal  regulattoae  for  themselves;  and  they  add, 
that^  it  cannot  for  a  moment  be  believed  ihat  such  weiB  the 
intentions  of  the  parties  when  those  treaties  were  encsred  tnle. 
But  it  is  to  be  remembered  that,  when  those  tieaties  were  en* 
tered  into,  there  were  no  euch  things  as  municipal  regulations 
in  the  Cherokee  nation;  and  the  oonstniction  which  those 
treaties  are  to  bear  in  relation  to  the  periods  of  178S  and  1791, 
is  the  oonstruction  which  they  are  to  bear  now.  For  the  stipu- 
lations of  treaties,  so  long  as  they  remain  unaltered,  cannot  floe- 
tuate  with  the  changing  condition  of  the  parties.  They  canndt 
mean  one  thing  in  one  year,  and  another  thing  in  another 
year.  A  change  in  the  condition  of  the  parties  may  be  a  very 
^good  reason  for  changing  the  stipulations  themselves;  but  not 
for  varying  the  construction  of  stipulatioasof  ftfixedchuacter. 
The  inquiry,  then,  is,  what  is  tipe  ptoper  construction  of  these 
stipulations  in  reference  to  the  condition  of  the  Cherokees  at 
the  time  they  were  •entered  into?  because  tbe  construction  Whidi 
was  the  proper  one  then,  is  the  proper  one  still* 

Now  the  stipulation  of  the  treaty  of  1785  n,  that  '<  the  United 
£ttates  in  Congress  assembled  shall  have  die  sok  and  eschmm 
right  of  regtUating  the  trade  with  the  Indians,  and  managing' 
all  their  affain  in  meh  manmr  as  they  think  proper.*^  The 
tight  thus  conferred  on  the  United  States  is  sole  and  exdumve; 
consequently,  neither  the  Cherokees  nor  any  other  nation  had 
Ifae  right  thereafter  to  touch  the  subject  which  was  thus  soMy 
and  exclusively  given  to  the  United  States.  What  was  Um 
«ight  thua  solely  and  exclusively  given  X6  the  United  Statte? 
The  right  of  regulating  the  trade  with  the  Indians.  What  does 
this  mean  ?  The  right  of  regulating  the  conduct  of  the  citizens 
of  the  United  Slates  in  carrying  on  tiiis  trade?  This  cannot 
h%  the  meaning,  because  this  right  the  United  States  had  be- 
fore, and  it  required  no  treaty  to  give  it  to  them.  The  treaty 
meant  to  give  a  right  which  did  not  exist  befoire;  and  this  could 
he  only  the  right  to  prescribe  the  whole  system  of  regulationa^ 
01  both  sides,  under  which  the  tmde  should  be  carried  on .   The 
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Supreme  Court  of  the  United  States  has  lately  decided  that  a 
}X)wer  to  regulate  commerce  between  the  several  States  is  an 
exclusive  power,  because  commerce  is  a  unit;  and  the  power  u^ 
regulate  it  is^  from  the  force  of  the  word  '<  regykUe*^  acting  oft 
such  a  subjecti  from  the  nature  of  the  case,  and  the  necessity 
of  the  thing,  an  e^lusive  power;  and  that  svch  being^the  cons- 
pact  between  the  States,  as  expressed  in  the  constitittion  of  the 
United  States,  no  State  has  a  right,  by  any  regulation  of  its 
own,  to  impede,  clog,  or  in  any  manner  to  encamber,  the  actioa 
of  any  regulation  ordained  by  Congress.  Now,  (he  constitu- 
tion of  the  United  States  is  no  more  a  compact  between  the 
States  than  the  treaties  which  we  are  considering  are  compacts 
between  the  Cherokee  nation  and  the  United  States;  the  com- 
merce between  the  States  is  no  more  a  unit  than  the  trade  with 
the  Indians  is  a  unit.  And  with  regard  U>  the  exclusiveness 
of  the  power  to  regulate  it,  the  case  which  we  are  considering 
is  far  stronger;  because,  in  the  former  ease,  that  exclusiveness 
was  matter  of  inference  from  the  natuie  of  the  subject,  and  the 
force  of  th^  word  <^  regulate;*'  whereas,  here,  the  sek  and  ex^ 
elushe  power  to  regulate  the  trade  is  given  to  the  United  Statea- 
in  express  terms. 

With  regard  to  the  surprise  which  seems  to  be  expressed  at 
a  construction  which  shoukl  impute  to  the  Chemkees  the  in^ 
tention  of  giving  up  the  whole  subject  to  the  United  States, 
and  relinquishing  this  national  right  of  making  municipal  regu* 
lations  of  their  own  in  relation  to  this  trade,  it  proceeds  from 
a  forgetfulness  of  the  political  condition  of  the  Cherokees  at  the 
period  of  these  treaties.  What  can  more  strongly  mark  thia 
condition  than  the  stipulation  in  the  same  sentence,  by  which 
the  Cherokees  give  to  the  United  States  the  sole  and  exclusive 
light  of  ^'  managing  all  their  afiairs  in  such  manner  as  they 
think  proper?'^  All  whose  affairs?  Surety  not  those  of  the 
United  States,  for  this  they  had  before:  it  would  have  been 
preposterous  in  the  treaty  to  afect  to  give  a  right  which  already 
existed  in  full  force;  it  can  mean  only  the  sole  and  exclusive 
right  of  managing  all  the  affairs  of  the  Cherokees  in  such  man* 
ner  as  the  United  States  shall  think  proper.  And  after  this,  I 
should  think  that  all  surprise  might  cease  at  their  having  g^vea 
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to  OoDgress  the  sole  and  exclusive  right  of  regulating  the  trade 
tt^ith  the  Indians  under  the  constnictionL  which  I  have  giren 
toit- 

If  there  could  be  any  doubt  whether  the  treaty  of  1785  in- 
tended  to  give  to  Congress  the  power  of  making  regulations 
which  should  go  beyond  the  control  of  our  own  citizens  and 
bind  the  Indians,  it  would  seem  to  be  removed  by  the  sixth 
article  of  the  treaty  of  I79I,  by  which  ^^  it  is  agreed  oh  the  part 
of  the  Cherokees  that  the  United  States  shall  have  the  sole  and 
exclusive  right  of  regulating  their  trade. ' '  Whose  trade  ?  Not 
the  trade  of  the  United  States  certainly^  for  it  would  be  absurd 
to  suppose  that  the  Cherokees  should  give  to  the  United  States 
the  sole  and  exclusive  right  of  regulating  the  trade.of  the  United 
States.  It  can  mean  only  the  trade  of  the  .Cherokees.  So  that 
by  this  article  the  Cherokees  place  the  regulation  of  their  own 
trade  solely  and  exclusively  in  the  hands  of  Congress — astipu- 
lation not  at  all  surprising^  considering  the  geographical  posi- 
tion, as  well  as  the  political  state  and  condition,  of  the  Indians 
when  these  treaties  were  made. 

In  the  exercise,  of  this  power,  Congress  has',  from  time  to/ 
time,  gone  on  to  regulate  this  trade  by  legislative  enactments. 
From  the  year  1786  down  to  the  present  time,  there  have  been 
continually  subsisting  regulations,  under  which  citizens  of  the 
United  States  shall  be  licensed  to  trade  with  the  Indians.  The 
purport  of  the  license  is,  that  the  party  who  bears  it  shall  have 
liberty  to  trade  with  the  Indians  under  the  restrictions  imposed 
by  the  laws  of  the  United  3tetes.  This  is  a  regulation  of  trade 
strictly  within  the  terms  of  the  treaty,  and  it  proceeds  from  the 
body  to  which  the  treaty  concedes  the  sole  and  exclusive  right 
to  regulate  this  trade.  The  question  is,  whether  a  right  on 
the  part  of  the  Cherokee  nation  to  tax  the  traders  thus  licensed 
on  the  part  of  the  United  States  be  compatible  with  that  sole 
and  exclusive  right  to  regulate  the  trade  from  which  the  au* 
thority  of  the  license  proceeds?  The  imposition  of  the  tax  on 
the  traders  is  the  imposition  of  a  new  condition,  on  which 
alone  the  Cherokees  say  that  this  trade  shall  be  carried  on.  It 
is  a  new  regulation  of  the  trade  instituted  by  them,  while  the 
sole  and. exclusive  power  to  regulate  it  is  acknowledged  by  the 
treaties  to  be,  in  the  Congress  of  the  United  States.    Is  this 
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«de  and  exclutiye  po^rei.  in  CoDgHMS  consisteot  with  Uie 
existence  of  a  like  power  in  a  sqnurate  aod  independent  sot- 
ereign,  directed  hj  a  ditferent  judgment  and  a  different  wilt? 
I  apprehend  not. 

Again :  if  the  Cli^okee  Mtion  have  the  right  to  tax  at  til,  the 
quantum  of  the  tax  reals  in  their  own  diacretion.  If  they  have 
a  right  to  impose  a  tax  of  1^,  they  hare  the  same  right  to  ioi* 
pose  a  tax  of  $500^  $S>000,  or  $0O,COO:  If  ttey  nmy  tax  tx 
revenue^  they  may  tax  ibr  exclusion*  If  4hey  ha^e  a  right  to 
superadd,  at  pleasure^  a  new  burden  on  a  regulation  of  trade 
ordained  by  Congress,  they  may  impose  such  a  burden  as  to 
defeat  the  regulation  altogether.  In  the  case  of  McCuilogh 
against  the  State  of  Maryland,  the  Supreme  Oouit  of  the  United 
States  decidedi  that  although  the  Slate  of  Maiyland  was  a  sot- 
ereign  and  indepradent  State,  and  consequendy  possessed  the 
general  power  of  taxation,  yet  they  had  no  right  to  tax  an  in- 
stitution which  the  constitution  had  given  Congress  the  power 
to  create;  because  a  power  to  tax  was  a  power  to  destroy,  and 
was  utterly  inconsistent  with  the  paramount  power  of  Congress 
to  create.  The  question  which  we  are  considering  appears  to 
me  to  turn  on  the  same  principle.  The  treaties  haring  giireh 
$o  Congress  the  right  to  create  these  regulations  of  trade,  a 
power  to  destroy  them  is  a  wholly  incompatible  power  ^  and  a 
power  to  tax,  as  the  Supreme  Court  has  said,  is,  virtually,  a 
power  to  destroy. 

One  of  the  documents  which  you  have  handed  to  me  takes 
the  ground  that  the  Cberokee  nation  may  piohibit  this  tmde 
altogether;  and,  as  a  consequence,  that  they  may  prescribe  the 
terms  and  conditions  on  which  they  will  tolerate  it.  A  sove- 
reign nation,  unfettered  by  treaties,  certainly  has  the  right  to  do 
both  these  things^  But  under  the  treaties  which  subsist  be- 
tween  the  Cherokee  nation  and  the  United  States,  I  cannot 
assent  either  to  the  premises  or  conclusion. 

Under  these  treaties,  I  do  not  think  that  the  Cherokee  nation 
has  the  right  to  piohibit  altogether  a  trade  which  Congress  has 
declared  to  be  open* 

A  sole  and  exclusive  power  to  regulate  trade  between  two 
States  seems  to  me  necessarily  to  involve,  among  other  things, 
the  right  of  saying  when  the  trade  shall  be  suspended,  and 
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when  it  shall  be  reramed.  The  embargo  was  a  ppohibition  of 
trade;  yet  it  was  h^  to  be  a  commercial  Mgutatioto^  and  tbe 
power  to  insttlute  it  conld  be  defended  on  no  other  ground. 
If,  in  the  judgment  of  Congress,  eircumstanceis  should  arise 
which  should  make  it  advisable  to  discontinue  the  trade  with 
the  Cherokee  na,tion,  and  to  dispontinoe  the  trade  on  the  part 
of  the  Cherokee  nation,  either  with  the  United  States  or  with 
any  other  foreign  nation,  the  sole  and  exclusive  power  which 
that  nation  has  given  to  Congress  to  regulate  >^A(^  trade  would 
ftuthorize  and  justify  the  measure*  In  my  opinion,  the  treaties 
place  the  whole  subject  exclusively  in  the  hands  of  Congress; 
and  con0e<|uently,  under  the  tresaies,  Congress  alone  has  the 
Tight  to  say  when  this  trade  shall  be  open,  and  when  it  shall 
be  abut;  and  this  power  having  been  expressly  declared  by 
treaty  lo  be  iole  and  &rclMsfi»s  in  Congress,  I  think  that  the  Cher« 
okees  have  debarred  themselves  fmm  all  interference  with  it. 

With  regard  to  tbe  right  of  Congress  to  keep  the  trade  open, 
tbe  treaty  of  1785  appears  to  me  to  reeognise  it  by  a  distinct 
article — I  mean  the  tenth.  The  ninth  article  having  given  to 
Congress  the  general  power  which  has  been  stated,  the  tenth 
provides  that,  ^^untif  the  pUamreof  Congress  be  known  respect- 
4ng  the  ninth  article^  all  traders,  citizens  of  the  United  States, 
shall  have  liberty  to  go  to  any  of  the  tribes  or  towns  of  the 
Cherokees,  to  trade  wiUi  them;  and  they  shall  be  protected  in 
their  persons  and  property,  and  kindly  treated."  This  tenth 
article,  then,  only  anticipates  what  it  admits  that  Congress  may 
thereafter  do  by  virtue  of  the  ninth  article — that  is,  authorize 
the  citizens  of  the  United  States  to  go  and  trade  with  the  Cher-^ 
okee  nation.  The  existence  of  snch  a  power  as  this  on  tbe 
part  of  Congress,  seems  tome  utterly  inconsistent  with  a  power 
on  the  part  of  the  Cherokee  nation  to  ^ay  that^  although  out 
citizens  may  go,  they  shall  not  trade. 

The  treaty  of  179S  also  throws  light  upon  this  question. 
By  the  second  article  of  that  treaty,  which  has  been  quoted, 
<<  the  ti^attes  subsisting  between  the  present  eon  trading  parties 
axe  acknowledged  to  be  of  full  and  operative  force,  together 
with  the  canstrU'tien  and  usage  under  their  respective  articles, 
widso  to  ooNTimfE."  What  were,  in  179S,  the  construction 
and  Usage  under  the  articles  which  have  been  quoted?    So 
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Ax  as  I  am  infonned,  that  cdnstruction  and  usage  were— that 
persons  licensed  under  the  authority  of  the  UDited  State^  might 
go  and  trade  with  the  nation^  not  only  free  from  any  let  or 
molestation  on  the  part  of  the  Cherokees,  hn%  free  from  any 
taxy  imposiiion,  or  burden  wknUaoevery  on  the  part  of  thai  na* 
tion;  and  the  stipulation  here  is,  that  this  construction  and 
usage  ahatt  so  continue.  But  the  tax  in  question  is  a  departure 
from  that  usage;  it  is  an  innavatiou  against  which  this  article 
expressly  stipulates. 

But  if  it  were  conceded  that  the  Cherokee  nation  might  pro- 
hibit this  trade  altogether y  it  would  not  follow  that  they  might, 
under  tl^ese  treaties,  teleraie  ii  under  such  regulatume  as  tkey 
might  institute;  for,  whether  the  power  of  entire  prohibition 
has  been  given  to  Congress  or  not,  the  sole  and  exclusive 
power  of  regulation  has  been  given  to  them;  and,  so  long  as 
these  treaties  remain  in  force,  it  seems  mnnifest  to  me  that  the 
Indians  have  no  power  to  interfere  with  these  regulations, 
either  by  addition  or  subtraction:  and  what  is  a  tax  upon  per- 
sons authorized  by  Congress  to  trade  without  it,  but  a  new  and 
distinct  regulation  superinduced  upon  the  regulations  provided 
by  Congress?  So  that  the  principle: affirmed  by  this  tax  is,  not 
that  the  trade  shall  stop,  but  that  it  shall  continue;  and  that  it 
shall  continue  subject  to  such  regulations  as  the  Cherokees 
may  make,  although  by  their  treaties  they  declare  that  the  sole 
and  exclusive  power  of  making  such  regulations  shall  be  in 
Congress;  or,  in  other  wordsj  that  Congress  alone  shall  regiN 
late  this  trade,  but  that  the  Indians  shall  regulate  it  also:  which 
appears  to  me  to  be  a  political  solecism. 

Upon  the  whole,  I  am  of  the  opinion  that  the  Indians  have 
no  right  to  impose  this  tax  on  traders  licensed  under  the  au- 
thority of  the  United  States. 

Whether  the  United  States,  in  enforcing  their  rights  under 
these  treaties,  may  not  and  will  not  have  respect  to  the  altered 
condition  of  the  Cherokees,  to  the  stage  of  civilization  to  which 
they  have  been  now  carried  by  the  measures  adopted  by  the 
United  States  to  produce  this  very  effect;  whether  Congress 
will  not  adapt  their  future  regulations  to  this  altered  condition, 
so  as  to  enable  that  nation  to  raise  a  tevenue  for  the  support  of 
their  government;  by  an  equal  tax  upon  our  traders  as  well  as 
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their  own^  ate  politkid  consideratioqs  Dtrhich,  although  it  may 
not  be  improper  for  me  to  hint  at  them  for  your  consideration, 
are  foreign  to  the  question  of  strict  law,  on  which  my  opinion 
has  been  requested. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe- 
dient servant, 

WM-WIRT- 

To  the  Secjretart  op  War. 


BREVETS  UNDER  THE  ACT  OP  JULY  6, 1812. 

The  jprovisiona  of  the  act  of  July  6, 1812,  authoiizing  the  Prepidexit  to  confer 
bretet  rank  on  such  officers  ot  the  army  as.,  shall  hare  senred  ten  years  in 
«ny  one  grade,  apply  to  breret  officers  generally,  and  such  as  have  been  bre- 
Tetted  for  gal^t  services. 

The  service  acraally  rendered  for  ten  years  in  my  one  grade  being  the  ground 
of  promotion,  any  officer  perfbrming  it  for  that  term,  whether  he  holdji  the  * 
grade  by  conunission  or  by  brevet,  is  entitled  to  promotion. 

OppiCE  OP  THJE  Attorney  GsNERAt:, 

4prtf  6, 1834. 

Sir:  A  want  of  femiliarity  with  the  minvtuB  of  the  organ- 
ization and  usages  of  the  army  renders  me  very  diflSdent  of 
any  opinion  which  I  may  express  on  the  language  of  an  act  of 
Congress  touching  military  matters.  To  a  soldier,  or  the  head 
of  the  War  Department,  conversant  with  all  these  m«ni//Me, 
and  with  what  may,  without  impropriety,  be  called  the  com- 
mon law  of  the  army,  an  act  of  Congress  may  present  a  very 
different  meaning  from  that  which  it  would  present  to  the  mere 
lawyer.  Since  you  have  requested  my  opinion,  however,  on 
the  construction  of  the  4th  section  of  the  act  of  the  6th  July, 
1812,  <^  making  further  provision  for  the  army  of  the  United 
States,"  d&c,  I  am  bound  to  give  it;  and  I  do  it  with  the  leiss 
reluctance,  because  your  own  knowledge  and  experience,  and 
the  counsel  of  military  gentlemen  which  you  have  it  in.  your 
power  to  command,  will  enable  you  readily  to  correct  any  error 
into  which  1  may  &I1. 

The  specific  question  whi6h  you  present  for  my  opinion  is, 
<<  Whether  so  much  of  this  section  as  authorizes  the  President 
to  confer  brevet  rank  on  such  officer^  of  the  army  as  shall  have 
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served  ten  yean  in  any  one  gcade^  applies  to  brevet  officers 
generally^  or  more  particutarly  to  the  officers  of  the  topograph- 
ical engineers  of  the  general  staff,  ahd  such  as  have  been  bre- 
vetted  nnder  this  act  for  gallant  services  ?''  The  words  of  the 
section  are :  ^<  That  the  President  is  hereby  anthorixed  li> 
confer  brevet  rank  on  such  officers  of  the  army  as  shall  distin- 
guish themselves  by  gallant  actions  or  meritorious  conduct,  or 
who  shall  have  served  ten  years  in  any  one  grade."  The  act 
makes  no  distinction  of  corps.  It  operates  on  all  the  officers 
of  the  army;  and  the  title,  as  well  as  the  provisions  of  the  act, 
shows  that  it  was  passed  in  relation  to  the  whole  army.  If 
the  matter  were  what  lawyers  call  res  tntegroy  I  should  say  that 
the  intention  was,  in  every  branch  of  the  section,  to  enable  the 
President  to  anticipate  a  vacancy  in  the  line,  by  conferring 
brevet  rank  on  a  commissioned  officer;  that  here  t^  authority 
under  the  act  stopped;  and  that  he  could  not  conrer  a  second 
brevet  on  the  same  officer,  so  long  as  he  stood  upon  the  same 
commission  in  the  line  on  which  the  first  brevet  had  been  con- 
ferred. But  I  understand  that  the  practice,  sanctioned  l>y  Con- 
gress^ has  been  to  confer  brevet  upon  brevet  for  gallant  actions; 
and  while  there  is  nothing  in  the  language  of  the  law  which 
forbids  this  construction,  there  are  obvious  motive?  of  sound 
policy  to  indulge  it. 

The  question,  then,  having  been  practically  settled,  that, 
under  this  law,  brevet  rank  may  be  conferred  on  brevet  rank, 
let  us  see  how  this  principle  will  operate  on  the  last  branch  of 
this  section,  which  is,  ''that  the  President  may  confer  brevet 
rank  on  such  officers  of  the  army  as  shall  have  served  ten  jrears 
•It  any  one  graded  In  this  branch  of  the  law,  the  eervioe 
actually  rendered  for  ten  years  in  any  one  grade^  is  the  ground 
of  the  promotion;  and,  in  my  opinion,  every  officer  who  has 
performed  ike  apprepriate  duHea  af  any  one  grade  for  ten  years, 
whether  he  holds  that  grade  by  commission  or  by  brevet,  is 
entitled  to  promotion.  If,  -for  example,  an  officer  who  holds 
the  commission  of  captain  in  the  line,  holds  ako  the  brevet  of 
a  major,  and  has  for  ten  years  performed  tfie  duties  only  of  a 
captain,  be  is  not  entitled  to  the  brevet  of  a  lieutenant  colonel, 
because  he  has  not  been  serving  for  those  t^n  years  in  the  grade 
of  m8yor--4hal  isi  he  has  not  been  performing  during  thai  time 


Digitized  by  CjOOQIC 


TO  THE  SECIffiTARY  OF  THE  TREASURY,       695 

ReBurvejFt  of  Spanish  &nd  Frencli  .Claims. 

'•  ■   ■ -■■ «■■       ■       ■■    ■■      *        ■..  ■    ,.»W-..,.    <      ■    ■  -  ■       . ..,■■         ■   ■      «hn 

the  appropriate  duliefs  of  major..  But  if  the  s(atile  person  had 
duriqg  those  ten  years  heexk  servieg  in  thegmde  of  major — 
thftt  is>  performing  thef  appropriate  duties  of  major— '1  should 
think  it  no  objection  to  his  claim  of  further  promotion  th^t  he 
held  that  gnide  by  brevet:  because  the^  proinotion  is  the  reward 
of  services  in  a  parti<;ular  grade;  and  if  the  services  be  com- 
mensurate with  that  grade,  the  reason  of  the  law  is  equally 
siatisfi^)  whether  he  held  th^it  gr^e  by  brevet  or  by  lineal 
commission^ 

This  coDstruction  ia  formed  upon  the  fyae  of  the  law  itself; 
and  if  there  be  anything  in  the  ptactical  effect  which  proves 
it  erroneous,  you  will  easily  perceive  it,  and,  I  need  not  add, 
h«ve  the  power  to  reject  it. 

I  remain^  very  respectfully,  sir,  your  obedient  servant, 

WM.  WIRT. 

To  the  Sbcbrtabt  OF  War. 


RESURVKYS  OF  SPANISH  AND  FRENCH  CLAIMS. 

CbimantB  are  liable  for  the  expenses  of  reeurveys  where  there  had  been  no 
survey  of  the  claim  under  the  French  or  Spanish  goTerhmenta  previous  to 
the  delivery  of  possession  of  the  territory)  and  where  resurveys  are  deemed 
necessary  by  the  commissioners  to'  enable  them  to  decide  on  the  validity  of 
Uie  claims. 

Office  of  the  Attorney  General, 

Jpn/8, 1824,    , 

Sir:  On  a  careful  examination  of  all  the  acts  of  Congress 
touching  the  surveying  of  private  land  claims  in  Louisianai  it 
appears  to  me  that  the  individual  is  responsible  for  those  ex- 
penses in  the  following  cases  onlf: 

First.  Where  there  had  been  no  survey  of  the  claim  under 
the  French  or  Spaiush  governments  previous  to  the  cession 
of  the  territory  and  delivery  of  possession  to  us. 

Second.  Where,  although  there  had  been  such  survey,  yet 
another  survey  was,  in  the  estimation  of  the  commissioners^ 
necessary  to  decide  on  the  validity  of  the  claim. 

Third.  Where,  under  the  second  proviso  of  the  act  of  28th 
February,  1806>  it  was  in  airy  case  judged  necessary,  by  the 
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authority  from  which  the  patent  was  to  flow^  to  resunrey  the 
claim  before  patent.  But  this  second  proviso  was  superseded 
by  the  seventh  section  of  the  act  of  the  3d  March ,  L8U7^  by 
which  the  commissioners  were  authorized  to  order  a  resurvey 
of  a  tract  which  had  been  previously  surveyed  under  French 
or  Spanish  authority,  whenever  they  might  think  it  necessary; 
but  such  resurvey  was  to  be  executed  at  the  expense  of  the 
United  Stales.  So  that,  since  this  last  act,  the  only  cases  in 
which  the  claimants  are  liable  for  expenses  of  surveying  are 
the  two  first  above  mentioned ;  in  all  other  cases,  the  expenses 
are  to  be  borne  by  the  United  States. 

If  the  grounds  of  this  opinion  are  desirable,  they  will  be  fur- 
nished. I  will  suggest,  however,  that  I  have  had  a  full  con- 
ference with  the  Commissioner  of  the  Land  Office,  and  have 
put  him  completely  in  possession  of  my  view  of  the  several  acts 
of  Congress  out  of  which  his  questions  have  grbwn. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe- 
dient servant^ 

WM.  WIRT. 

To  the  Seoretaat  of  the  Treasury. 


VALIDITY  OF  CERTAIN  CONCESSIONS. 

A  coQCeaaioD  confirmed  by  the  lit  section  of  an  act  of  March  1, 1805,  where 
a  survey  had  been  made  pHor  to  October  1,  1800,  ia  valid  for  the  entire  quan- 
tity contained  in  the  survey. 

A  concession  confirmed  by  the  4th  section  of  the  act  of  3d  March,  1607»  where 
the  commissioners  issued  a  certificate  for  eight  hundred  arpens,  according  to 
the  original  plat,  without  ordering  a  resurvey  under  the  7ih  section,  is  good 
for  the  quantity  contained  in  the  plat,  though  it  exceed  the  quantity  specified. 

The  Ist  section  of  the  act  of  iSth  April,  1814,  confirmed  the  claim  according  to 
the  survey,  where  a  survey  had  been  made.  A  mistake  of  the  commissioneiv 
was  immaterial,  as  the  confirmation  was  efifected  by  the  act  solely.  The  com- 
missioners only  reported  upon,  did  not  decide,  the  claims. 

The  3d  section  required  surveys  only  where  none  had  been  made  by  the  foreign 
government. 

Office  op  the  Attorney  General^ 

April8,lSU. 
Sir:  I  have  examined  the  aeveral  cases  stated  by  the  Com- 
missioner of  the  General  Land  Office^  in  his  letter  of  the  30th 
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March  I  which  you  hay^  referred  for  my  opinion;  and  proceed 
to  give  you  the  result  of  this  examination. 

First,  The  concession  in  favor  of  William  Musick  is,  in  my 
opinion^  a  valid  claim,  under  the  first  section  of  the  act  of  the 
!M  March,  1805,  to  the  whole  amount  of  the  survey,  dated  the 
10th  April,  IT96.  The  acts  of  the  28th  February,  1806,  and 
of  the  3d  March,  1807,  are  the  only  acts  which  authorize  resur- 
veys  for  the  decision  of  the  right  of  the  claimant,  or  the  correc- 
tion of  the  quantity.  No  resuHrey  having  been  ordered  under 
these  acts,  or  either  of  them,  with  a  view  to  the  correction  of 
quantity,  the  claim  is,  in  my  opinion,  good,  according  to  the 
old  survey  of  1796 — as  good,  according  to  the  language  of  the 
act  of  2d  March,  1803,  ^^  as  if  the  title  had  been  completed  '* 
by  a  grant  from  the  crown  before  the  cession  of  the  territory 
to  the  United  States. 

Second.  The  concession  to  Elisha  Harrington  was  con- 
firmed under  the  fourth  section  of  the  act  of  the  3d  March,  1807, 
The  commissioners,  in  their  certificate  in  this  case,  declare  that 
the  party  is  entitled  to  a  patent  for  eight  hundred  arpens,  situ- 
ated, &c.,  as  described  in  a  plat  of  survey  certified  the  20th 
January,  1804.  The  seventh  section  of  the  act  under  which 
they  confirmed  this  title  authorized  them,  if  they  judged  it 
necessary,  to  order  a  resurvey.  It  is  to  be  presumed  that,' if 
they  had  thought  it  necessary  to  the  purposes  of  public  justice, 
they  would  have  ordered  a. resurvey:  instead  of  doing  which, 
they  confirm  according  to  the  original  plat  held  by  the  com- 
plainant j  and,  therefore,  the  claim  must' stand  upon  that  plat, 
and  is  good  for  the  quantity  therein  given,  although  it  may  ex- 
ceed the  specified  quantity  by  a  few  arpens. 

Third.  The  concession  to  Jacques  de  St.  Vrain  and  Antoine 
Soulard  is  confirmed  by  the  act  of  the  12th  April,  1814.  The 
mistake  of  the  commissioners  upon  the  subject  is  irrational, 
because  this  class  of  claims  had  been  submitted  to  their  de- 
cision; they  had  been  required  to  report  such  claims,  with  the 
documents  connected  with  them,  but  not  to  pass  sentence  on 
them;  the  confirmation  is  solely  the  wdrk  t)f  the  act  of  Con- 
gress, to  which  1  have  alluded i  And  on  reference  to  the  first 
section  of  this  act,  it  is  manifest  that  the  claim  is  confirmed 
according  to  the  survey,  where  a  survey  had  taken  place;  tlie 
42 
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provision  of  the  third  action  of  that  law  requiring  a  snrrey 
only  where  there  had  not  been  one  nmde  by  a  surveyor  duly 
authorized  by  the  government  making  the  concession.  The 
claim^  therefore,  is,  in  my  opinion,  good  according  to  the  Span- 
ish survey. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe- 
dient servant, 

WM.  WIRT. 

To  tlie  Sbcretart  of  thb  Treasytrt. 


LIABILITY  FOR  DUTIES. 
The  oonsipiee  of  a  quantity  of  rum  imported  by  the  brig  Hope  io  ]8I6,  and 
aAerwards  sold,  is  liable  for  the  duties  within  the  case  of  the  United  States  ft. 
Lyman,  (1  Mason's  Reports^  483,)  and  an  action  may  be  maiptained  against 
him  for  them. 

Officb  o¥  thb  Attobnet  Gbneral, 

May  3,  1824. 

Sir:  I  have  examined  the  papers  which  have  been  trans- 
mitted to  me  from  your  department,  with  the  petition  of  Wil- 
liam Plympton,  and  the  counter  petition  of  Isaac  McClellan, 
both  of  Boston;  and  am  of  the  opinion  that,  on  the  principles 
established  by  the  court  of  the  United  States  for  the  first  cir- 
cuit, in  the  case  of  the  United  States  vs.  Lyman,  (1  Mason's 
Reports,  482,)  an  action  may  be  maintained  by  the  United 
States  against  McClellan  for  the  duties  on  the  rum  consigned 
to  him  by  the  brig  Hope  in  1816.  I  do  not  think  either  that 
the  circumstances  relied  on  by  Mr.  McClellan,  or  the  feature 
of  discrimination  relied  on  by  Mr.  Blake,  will  take  the  case 
out  of  the  principles  settled  by  that  case.  Mr.  McCleHan  was 
the  consignee  of  the  rum,  which  was  imparted  befoie  any  part 
of  it  was  sold  to  Lovejoy*  According  to  the  principle  settled 
in  the  United  States  vs.  Lyman,  these  facts  fix  the  duties  on 
Mr.  McClellan;  and  neither  the  fairness  of  the  sale  to  Lovejoy, 
nor  the  fairness  of  the  bond  and  surety  given  by  the  latter  for 
the  duties,  exonerate  McClellan  from  that  liability,  according 
to  the  authority  of  that  case. 

The  papers  are  herewith  returned. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe- 
dient servant^ 

WM.  WIRT. 

To  the  SSORBTA&T  OF  THB  TrBABVRT. 
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Validity  of  the  Soath  Carolina  Police  Bill. 

TALlblTY  0^  THE  SOXmt  CAROUNA  POLICE  BILL. 

The  aot  pf  SouCh  CaroliAa^  authoriKing  the  aet^ure  and  imprisonment  of  peraooa 
of  color  who  viajT  come  into  any  of  ker  porta  from  any  other  State  or  any 
foreign  port,  until  the  vessel  to  which  they  may  be  attached  shall  depart^  is 
▼oid,  as  being  against  the  constitution,  treaties,  and  I&ws  of  the  United  States, 
aiid  is  ineompatiUe  with  the  rights  of.  ail' nations  in  amjty  with  them. 

Offiob  of  thr  Attornbt  General,. 

JK&y8, 1824. 

Sir:  The  third  section  of  the  legislative  act  of  South  Caro- 
lina, entitled  '^  An  act  for  the  better  regulation  and  government 
of  free  negroes  and  persons  of  color^  and  for  other  purposes/' 
which  you  submit  for  my  opinion,  is  in  the  following  words: 

^'  And  be  U  further  enacted  by  the  authority  aforesaid^  Thai 
if  any  vessel  shall  come  into  any  port  or  harbor  of  this  State, 
from  any  other  State  or  foreign  port,  having  on  board  .any  free 
negroes  or  persons  of  color,  as  oooks>  stewards,  mariners,  or  in 
any  other  employment  on  board  such  vessel,  such  free  negroes 
or  persons  of  color  shall  be  liable  to  be  seized,  and  confined  in 
jail  until  said  vessel  shall  clear  out  and  depart  from  the  State. 
•  And  that  when  said  vessel  is  ready  to  sail,  the  captain  of  the 
said  vessel  shall  be  bound  to  carry  away  the  said  free  negro  or 
person  ef  color,  and  pay  the  expenses  of  his  detention ;  and  in 
case  of  his  neglect  or  refusal  so  to  do,  shall  be  liable  to  be  in- 
dicted; and  oi^  conviction  thereof,  shall  be  fined  in  a  sum  not 
less  than  one  thousand  dollars,  and  imprisoned  not  less  than 
two  months.  And  such  free  negroes  or  persons  of  color  shall 
be  seized  and  taken  as  absolute  slaves,  and  sold,  in  conformity 
to  the  provisions  of  the  act  passed  on  the  twentieth  day  pf  De- 
cember, one  ihousand  eight  hundred  and  twenty,  aforesaid." 

The  question  which  you  propound  for  my  opinion  on  this 
section  is,  ^<  Whether  it  is  compatible  with  the  rights  of  nations 
in  amity  with  the  United  States,  xx  with  the  national  constitu- 
tion?" 

By  the  national  constitution,  the  power  of  regulating  com- 
merce with  foreign  nations  and  among  the  States  is  given  to 
Congress^  and  this  power  is,  from  its  nature,  exclusive.  This 
power  of  regulating  commerce,  is  the  power  of  prescribing  the 
terms  on  which  the  intercourse  between  foreign  nations  and 
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tlie  United  States,  and  between  the  several  States  of  the  Union, 
shall  be  carried  on.  Congress  has  exercised  this  power;  and 
among  those  terms  there  is  no  requisition  that  the  vessels  which 
are  permitted  to  enter  the  ports  of  the  several  States  shall  be 
navigated  wholly  by  white  men.  All  foreign  and  domestic 
vessels  complying  with  the  requisitions  prescribed  by  Congress 
have  a  right  to  enter  any  port  of  the  United  States,  and  a  right 
to  remain  there,  unmolested  in  vessel  or  crew,  (or  the  peaceful 
purposes  of  commerce.  No  State  can  interdict  a  vessel  which 
is  about  to  enter  her  ports  in  conformity  with  the  laws  of  the 
United  States;  nor  impose  any  restraint  or  embarrassment  on 
such  vessel,  in  consequence  of  her  having  entered  in  conform- 
ity with  those  laws.  For  the  regulations  of  Congress  on  this 
subject  being  both  supreme  and  exclusive,  no  State  can  add  to 
them,  vary  them,  obstruct  them,  or  touch  the  subject  in  any 
shape  whatever,  without  the  concurrence  and  sanction  of  Con- 
gress. By  the  regulations  of  Congress,  vessels  navigated  by 
black  or  colored  men  may  enter  any  port  of  the  Union  for  the 
purposes  of  commerce,  without  any  molestation  or  restraint  in 
consequence  of  having  so  entered;  but  the  section  of  the  law 
of  South  Carolina  which  we  are  considering  declares,  that  if 
any  vessel  shall  enter  one  of  her  ports,  navigated  in  whole  or 
in  part  by  negroes  or  persons  of  color,  the  crew,  so  far  as  they 
are  negroes  or  persons  of  color,  shall  be  immediately  seized  and 
imprisoned,  at  the  expense  of  the  captain,  with  various  other 
contingent  and  severe  penalties,  both  on  the  captain  and  his 
imprisoned  crew .  Here  is  a  regulation  of  commerce,  of  a  highly 
penal  character,  by  a  State,  superadding  new  restrictions  to 
those  which  have  been  imposed  by  Congress;  and  declaring, 
in  effect,  that  what  Congress  has  ordained  may  be  freely  and 
safely  done,  shall  not  be  done  but  under  heavy  penalties. 

It  seems  very  clear  to  me  that  this  section  of  the  law  of  South 
Carolina  is  incompatible  with  the  national  constitution  and  the 
laws  passed  under  it,  and  is,  therefore,  void.  All  nations  in 
amity  with  the  United  States  have  a  right  to  enter  the  ports  of 
the  Union  for  the  purposes  of  commerce,  so  long  as,  by  the 
laws  of  the  Union,  commerce  is  permitted,  and  so  &r  as  it  is 
permitted.  And  inasmuch  as  this  section  of  the  law  of  South 
Carolina  is  a  restriction  upon  this  conmierce>  it  is  incompatible 
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with  the  rights  ot  all  nations  which  ai^  in  amity  with  the 
United  Siatea. 

Thjere  is  another  view  of  this  subject.  By  the  national  con- 
stitution^  the  power  of  making  treleities  with  i^reign  nations  is 
given  to  the  general  government:  and  the  same  constitution 
declares  that  all  tlie  treaties  so  made  shall  constitute  a  part  of 
the  law  of  the  land.  The  national  government  h^is  exercised 
this,  power,  also,  of  making  treaties.'  We  have  treaties  subsist- 
ing with  various  nations,  by  which  the  commerce  of  such 
nations  with  th,e  ^United  States  is  expressly  authorized,  with- 
out  any  restriction  as  to  the  color  of  the  crews  by  which  it  shall 
be  harried  on.  We  have  such  a  ^aty  with  Great  Britain,  as 
to  which  nation  this  question  has  arisen.  This  act  of  South 
Carolina  forbids  (or,  what  is  the  same  thing,  punishes)  what 
this  treaty  authorizes. 

I  am  of  the  opinion  that  the  section  of  the  law  under  con^ 
sideration  is  void,  as  being  against  the  constitution,  treaties, 
and  laws  of  the  United  States,  and  incompatible  with  the  rights 
of  all  nations  in  amity  with  the  United  States. 
.  I  have  the  honor  to  remain,  very  respectfully,  your  obedient 
servant,  . 

WM.  WIRT.     . 

To  the  Secretary  OP  State. 


DUTIES  OP  SimVEYOR  IN  ILLINOIS  AND  MIS$OUEI. 
The  surveyor  of  the  public  lands  in  the  Territorieo^of  Illinois  and  Musouri,  under 

the  power  conferred  po  engage  surveyors  as  his  deputies  and  to  perform  ftU 

and  singular  the  duties  which  were  required  by  law  to  be  performed  by  the 

surveyor  general,  may  let  the  work  by  contract. 
it  is  his  duty  to  fix  the  compensation  of  the  deputy  surveyors,  chain-bearers,  and 

axe-men  j  and  it  is  npt  perceived  how  this  can  be  done  but  by  contract,  for 

DO  deputy  surveyor  is  under  any  obligation  to  accept  or  retain  his  place  unless 

the  compensation  shall  be  satisfactory. 
Fixing  compensation  by  contract  is  doing  all  the  law  requires  of  the  surveyor 

ill  that  respect!  he  fixes  the  compensation. 
The  government  will  not  complain  of  .a  practice  which  it  has  sanctioned,  and 

which  does  not  appear  to  have  been  attended  with  any  injurious  consequences. 

Officb  of  the  Attorney  General, 

June  10, 1824. 
Sir:  Mr.  David  Barton,  of  the  Senate  of  the  United  States, 
has  preferred  certain  charges  against  General  Rectpr^  'f  the  sor- 


Digitized  by  CjOOQIC 


063  HOm.  WILUAH  WIBT 

Dntie*  of  Surreyor  in  Illi«oi0  and  Miraovri* 

Tvyor  ot  the  public  lands  in  the  Tenritorias  of  Dlioois  and 
«otiri;"  on  which  you  require  my  opinion  both  as  to  ihv  lanr 
and  the  facta. 

As  these  charges  import  a  series  of  nohrtioDS  of  the  laws 
which  prescribe  the  duties  of  the  surveyor,  it  sMms  to.  be 
proper,  in  the  first  place,  lo  ascertain  the  true  coastmctioB  «f 
those  laws,  so  fn  as  they  relate  to  these  charges. 

General  Rector  rec^ved  his  appointment  under  the  act  of 
29th  April,  1S16,  <'to  proYide  for  the  a|^intraent  of  a  surveyor 
of  the  public  lands  in  the  Territories  of  ItliDQis  and  Missoun.'^ 

This  act  imposes  on  the  surveyor  the  following  dntiesr 

1.  To  engage  a  sufficient  number  of  skilful  surveyors  as  his 
deputies. 

2.  To  cause  so  much  of  the  laud  as  the  l^esident  of  the 
United  States  should  direct,  &c.,  to  be  torveyed,  divided  in 
the  manner  in  which  the  surveyor  general  bad  beeu  authorized 
to  do,  &c. 

3.  To  do  and  perform  alt  other  acts  which  the  survejror  gen- 
eral was  authorized  and  directed  to  do,  with  regard  te  the  lands 
under  his  charge. 

4.  To  do  and  perform  all  and  singular  the  duties  required 
by  law  to  be  performed  by  the  principal  deputy  surveyor  for 
the  Territory  of  Missouri. 

6.  To  fix  the  compensation  of  the  deputy  surveyors,  chain- 
carriers,  and  axe-men:  Provided,  that  the  whole  expense  of 
surveying  and  marking  iih9  Hnea  should  not  exceed' three  dol- 
lars for  every  mile  that  should  be  run  and  surveyed. 

This  act  having,  by  reference,  devolved  on  the  surveyor  of 
Illinois  and  Missouri  the  same  duties  which  had,  by  ptevious 
taw,  been  prescribed  for  the  surveyor  general  of  the  United 
States,  and  the  principal  deputy  for  the  Territory  of  Missouri^ 
it  becomes  necessary  to  turn  to  the  laws  which  prescribe  these 
duties. 

Hue  sitrveyor  general.^^ThU  officer  was  appointed  under  the 
act  of  the  18th  May,  1796,  ^^  prpvidin/^  for  the  sale  of  the  lands 
of  the  United  States  in  the  territory  northwest  of  the  Ohio^  and 
above  the  mouth  of  the  Kentucky  river."  His  duties  pre- 
scribed by  the  law 
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t.  To  engage  a  sufficieoC  aumber  of  skilful  surveyors  as  his 
deputies. 

ft.  To  cause  Ue  deputiesy  without  delay,  to  survey  and  mark 
the  uaascertaiued  outlines,  &c,,  and,  to  divide  the  same  in 
the  manner  therein  dii^ecled*      . 

3.  To  frame  regulatioas  and  instructiond  fi>r  the  government 
of  his  deputies. 

4.  Tq  adminisUr  to  his  deputies  the  necessary  oafAs,  upoa 
their  «4>pointinent. 

5.  Tq  cemove  tho$e  deputies  for  negligence  or  misconduct, 
in  office.  '    ^       , 

6.  From  the  field-ji>ooks  returned  to  him  by. his  deputies,  to 
cause  a  description  of  the  whole  lands  surveyed  ta  be  made 
out;  a  &ir  plait  to  be  made  of  the  townships,  and  fractionaL 
parts  of  townships,  contained  in  the  said  lands,  describing  the 
subdivisions  thereof,  and  the  marks  of  the, corners. 

7.  To  cause  the  pl^  so  made  to  be  recorded  in  books  to  be 
kept  for  the  {Mirpose;  a  copy  whereof  is  to  be  kept  open,  at  the 
surveyor  generates  office,  for  public  information,  and  other 
copies  to  be  sent  to  the  j^aces  of  sale,  and  to  the  Secretary  of 
the  TreasQiy. 

The  prit^icipal  deptUy  surveyor  sf  Missouri.-^The  only  duty 
of  this  officer  which  it  is  necessary  to  notice,  on  account  of 
the  reference  made  to  those  duties  under  the  law  under  which 
General  Rector  was  appointed,  is  that  which  requires  this  prin«- 
cipal  deputy  to  execute  himself,  or  cause  to  be  executed  by  his. 
deputies,  such  surveys  as  may  be  authorized  by  law. 

As  the  skilful  deputies,  so  required  by  the  law  to  be  appoint^ 
ed  by  the  surveyor  in  chief,  are  placed  under  his  superiutend- 
enee;  as  he  is  made  responsible,  in  the  first  instance,  for  the 
judiciousness  of  the  selection;  and,  by  the  power  and  duty  of 
removing  them  for  negligence  or  miscondCict  in  o$ce,  is;  made 
responsible  for  the  manner  in  which  they  perform  their  duties— 
it  becomes  necessary  to  inquire  what  those  duties  are. 

The  duties  of  the  deputies,  as  prescribed  by  the  sict  of  the 
18th  May,  1796,  are— 

1.  To  proceed,  without  delay,  to  survey  and  mark  the  mi« 
ascertained  outlines,  (fcc.,aad  to  divide  the  same  in  the  manner 
directed  by  tha^  act:  that  is,  the  deputies  t/temsehes  are  to  do 
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this  work',  and  the  surveyor  general  is  expressly  required  lo 
oauae  them  to  do  it. 

2.  To  cause  to  be  marked  on  a  tree,  near  each  corner^  within 
the  section,  the  number  of  such  section,  and,  over  it,  the  nuia- 
ber  of  the  township  within  which  such  section  may  be. 

3.  <<The  said  deputies  srhall  carefully  note>  in  their  respect- 
ive field-books,  the  names  of  the  comer  trees  marked,  and  the 
number  so  made.'' 

4.  To  divide  the  fractional  parts  of  townships  into  sections 
in  the  manner  required  by  law,  and  to  annex  the  fractions  of 
sections  to  the  adjacent  entire  sections. 

6.  To  mark  all  the  lines  plainly  upon  trees,  and  to  measure 
those  lines  with  chains  containing  two  perches  of  sixteen  and 
a  half  feet  each,  subdivided  into  twenty- five  equal  links;  which 
chaiti  shall  be  adjusted  to  a  standard  to  be  kept  for  that  purpose. 

6.  Einch  deputy  surveyor  is  ordered  to  note  in  his  field-book 
the  true  situation  of  all  mines,  salt-licks,  salt*springs,  and  mill- 
seats  which  shall  come  to  his  knowledge;  and  to  note,  also,  in 
his  fieid-book,  all  watercourses  over  which  the  lines  run  hj 
him  shall  pass,  and  also  the  quality  of  the  land. 

7.  To  return  the  field-books  so  made  out  to  the  surveyor 
general,  who  shall,  therefrom,  cause  a  description  of  the  whole 
lands  surveyed  to  be  made  out  and  transmitted  to  the  officers 
who  may  superintend  the  sales. 

It  is  manifest,  from  this  view  of  the  laws,  that  the  national 
legislature  has  confided  the  very  important  business  of  survey- 
ing the  public  lands  to  deputy  surveyors  only;  with  regard  lf> 
whom  it  has  provided  the  following  guards: 

1.  That  they  shall  be  selected  by  the  surveyor  general  for 
their  skill. 

2.  That  they  shall  be  sworn  by  the  surveyor  general  to  the 
&ithful  performance  of  their  duty. 

3.  That  they  shall  act  under  regulations  and  instructions 
framed  for  their  government  by  the  surveyor  general. 

4.  That  they  shall  be  removable,  at  the  pleasure  of  the  sur- 
veyor general,  for  negligence  or  misconduct  in  office.  • 

It  may  not  be  amiss  to  notice,  also,  a  species  of  latent  cheek 
which  the  law  has  placed  on  the  work  thus  to  be  done  by  the 
deputies;  it  arises  from  the  duty  imposed  on  the  surveyor  ts^ 
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cause  to  be  deduced  from  the  field-books  returned  b^  his  depu- 
ties a  fair  plat  of  all  the  townships  and  firactional  parts  of  town- 
ships contained  in  the  land  described  in  those  field  books — a 
prDce3S  calculated  to  detect  any  inaccuracy  in  the  work  returned 
by  the  deputy;  and  much  better  calculated  to  detect  it  than  if 
the  deputy  himself  bad  been  required  to  make  the  plat,  and 
the  surveyor  general  merely  to  examine  the  plat  so  made;  be- 
cause the  first  is  a  more  severe  process^  and  less  liable  to  over- 
sight and  neglect  than  the  latter. 

The  act  of  the  89th  of  April,  1816,  under  which  General 
Rector  was  appointed,  after  fixing  his  salary  at  a  thousand,  dol-* 
lars,  authorizes  hiin  to  receive  from  individuals,  ^^  for  recording 
the  surveys  executed  by  any  of  his  deputies y  at  the  rate  of  twenty- 
five  cents  for  every  mile  of  the  boundary  line  of  such,  survey;*' 
which  is  further  confirmation,  if  any  were  required,  that  the 
law  contemplates  no  surveys  but  such  as  are  executed  by  the 
deputies  themselves. 

The  same  law  further  provides  that  any  plat  of  survey  duly 
certified  by  the  surveyor  general  should  be  admitted  as  evidence 
in  any  of  the  courts  of  the  United  States^  or  Territories  thereof; 
a  solemnity  which  would  not  have  been  attached  to  such  plata 
but  upon  the  supposition  that  they  were  the  work  of  sworn 
officers,  carefully  selected  for  their  skill  and  character,  and  act- 
ing at  every  step  under  the  highest  sanctions. 

Before  we  leave  these  laws,  it  Will  be  proper  to  call  your 
attention  to  the  10th  and  12th  sections  of  the  act  of  the  18th  of 
May,  1796,  under  which  the  surveyor  general  of  the  United 
States  was  appointed,  and  his  department  organized. 
'  The  10th  section  provides  that  the  surveyor  general  shall  re- 
ceive for  his  compensation  two  thousand  dollars  per  annum; 
"  and  the  President  of  the  United  States  may  fix  the  compen- 
sation of  the'  assistant  surveyors,  chain  carriers,  and  axe- men: 
Provided^  dtc.*'  The  12th  section  provides  ''  that  the  surveyor 
generaly  assistant  surveyors,  and  chain-carriers^  shall,  before 
they  enter  on  the  duties  to  be  performed  under  this  acty  seve- 
rally take  an  oath,  or  affirmation,  fidthfully  to  perform  the 
same."  1  call  yoiur  attention  to  these  sections  on  account  of 
the  introduction  of  the  term  assistant  surveyors,  in  lieu  of  the 
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tenn  deputy  surveycMrs,  and  for  the  purpose  of  showing  you  that 
they  mean  one  and  the  same  class  of  agents.  This  is  mani- 
fest from  the  following  considoations:   . 

1.  That  the  act  nowhere  contemplates  any  other  aeberoe  of 
surveying  agents,  except  the  stunreyor  general  and  his  deputies.*. 
There  mne  no  AoiM  to  be  pefformed  under  the  acty  except  Uiose 
which  are  specifically  assigned  by  the  act  to  the  surveyor  gen* 
eral  and  his  deputies;  and,  consequently^  no  duties  are  left  for 
any  new  and  distinct  class  of  characteri  under  the  name  of 
assistant  surveyors.  When,  therefo»|  this  section  speaks  of 
^^the  duties  to  be  performed  under  the  cic^"  by  the  assistant  sur- 
veyorsy.  it  mus^  of  necessity,  mean  the  duties  which  had  been 
assigoed  to  the  deputy  surveyors*. 

2.  Unless  we  suppose  aeeietant  and  deputjf  surveyors  to  be 
synonymous,  then  no  provision  is  made  by  the  kw  for  the 
compensation  of  deputies;  for  it  speaks  only  of  the  compensa- 
tion to  the  surveyor  general,  the  (xseistant  surveyors,  chain- 
carriers,  and  axe^men. 

3.  Unless  we  make  the  same  supposition,  there  is  no  prohi- 
bition on  the  deputies  from  proceeding  to  the  dis(iharge  of  their 
duties  without  oath;  for  the  prohibitiDn  in  the  12th  section  is 
only  on  the  surveyor  general,  the  assistatU  surveyors,  and 
chain-carriers. 

In  truth,  the  deputies  are  the  aseietdnts  of  the  surveyor  gen- 
eral. 

The  great  duty  of  the  surveyor  general  is  to  eflfect  a  survey 
of  the  public  lands  committed  to  his  charge,  on  a  given  plan; 
and  his  deputies  are  his  assistante  in  the  performance  of  that 
duty.  It  is  to  be  borne  in  mind  that  the  aesistante  mentioned 
in  this  law  are  the  assistante  of  the  surveyor  ggheralf  not  the 
assistant^  of  the  deputies.  The  law  recognises  no  such  officers 
as  the  iissistant  surveyors  of  the  deputy  surveyors;  for  it  con- 
templates the  deputies  themselves  as  bound  to  perform,  utj^^rson, 
the  duties  prescribed  to.  them  by  the  law. 

Considering  it  as  clear  that  the  assistants  spoken  of  in  these 
sections  are  the  deptity  surveyors  themselves,  the  12th  section 
requires  that  those  deputies  shall  talce  an  oath  that  they  will 
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perform  the  duties  required  by  the  act^  What  those  duties 
are,  we  have  already  seen;  and  th«  oath  biads  them  (ihe  depu- 
ties)  to  perform  iAem,  not  to  came  them  to  be  performed  by 
others.  . 

As  bearing  on  another  branch  of  this  sulgect,  it  is  proper  ta 
notice  that^  on  the  3d  April;  )818;  Congress  passed  ^^An  act 
allowing  additional  salary  and  clerk- hire  to  Ihe  surveyor  for  the 
Illinois  and  Missouri  Territories^  and  for  other  purppses/'  by 
wiiich  the  surveyor's  salary  was  raised  to  t^o  thousand  dollars 
per  annum;  and. he  was  allowed  three  clerks;  whose  compensa- 
tidnritwas  provided,  should,  not  exceed  two  thousand  doUara 
per  annutn.  ^  The  second  sectiou  of  the  same  act  directed  the 
accounting  o^ceis  of  the  Treaspry  Department  to  settle  the 
accounts  of  this  officer,  and  to  allow  him,  in  addition  to  his 
salary  as  Jixed  by  the  law,  the  following,  fees:  thai  is  to  say—* 
fcfi  examining  and  i^ecording  the  surveys  executed  6y  any  of 
his  deputies  at  the  rate  of  twenty- jHye  cents  for  every  mile  of  the 
boundary-'Une  of  the  surveys  executed  under  his  direction  in 
the  offices  aforesaid. 

On  the  3d  March,  1823,  on  the  application  of  General  Rector, 
Congress  passed  an  act,  whereby  the  proper  accounting  officers 
of  the  Treasury  were  authorized  to  audit  and  settle  the  ac- 
counts of  the  surveyor  of  the  public  lands  in  the  States  of 
Illinois  and  Missouri,  and  the  Territory  of  Arkansas,  for  extra . 
clerk-hire  in  his  office,  for  surveying  executed  before  the 'first 
day  of  January,  1823,  and  for  which  provision  is  not  made  by 
an  allowance  of  mileage  on  the  surveys  of  the  public  lands 
under  the  act  of  Congress  of  the  3d  April,  1818;  and  ^^make 
him  an  allowance  therefor,  not  exceeding  the  rate  of  clerk-hire 
now  allowed  by  law  in  tlie  offices  of  the  surveyor  general,  pro* 
portioned  to  the  quantity  of  work  done  in  each." 

With  this  view  of  the  law  before  us,  let  us  n^xt  proceed 
to  a  general  view  of  the  facts.,  A  knowledge  of  General 
Rector's  mode  of  executing  the  laws  will  enable  iis  to. under* 
stand  the  charges  more  readily » a^d  to  test  their  truth  with 
more  ease  ^ 

General  Rector's  practice  wsys  to  let,  out  the  work  by  coa- 
tract:  this  he  does  not  deny;  and  in  this  simple  jfact  I  see 
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nothing  exceptionable.  The  latr  made  it  the  dutjr  of  General 
Rector  to  fix  the  compensation  of  the  deputy  surveyors,  chain- 
carriers,  and  axe-men;  and  it  is  not  perceived  how  this  could 
havB  been  done  but  by  contract,  for  no  deputy  surveyor  was 
under  any  legal  obligation  to  have  accepted  his  office  in  the 
first  instance,  or  to  have  retained  it  afterwards,  unless  the  com- 
pensation  was  such  as  should  be  satisfactorjr  to  him.  Hence 
an  understanding  and  agreement  between  the  surveyor  gene* 
ral  and  his  deputies  was  unavoidable  in  practice;  and  I  per- 
ceive nothing  in  the  law  to  forbid  it.  Fixing  the  compensation 
by  contract,  wasjixing  the  compensation;  which  is  all  that  the 
law  requires.  The  mode  of  doing  it  was  left  to  the  surveyor 
general.  There  was,  indeed,  an  advantage  to  the  government 
in  these  contracts;  they  bound  the  surveyor  to  execute  the 
whole  work  which  he  undertook^  whether,  upon  the  experi- 
ment, he  should  be  pleased  or  not;  whereas  a  deputy  not 
bound  by  contract  would  have  been  at  liberty  to  resign  at  any 
time  in  the  course  of  his  proceedings,  if  he  should  find  the 
work  more  arduous  and  less  profitable  than  he  had  expected^ 
and  thus  to  produce  great  delay  and  ipconvenieiice  to  the  gov- 
ernment. Again:  fixing  the  compensation  by  contract  was 
expressly  authorized  by  the  government  itself,  from  the  first 
foundation  of  the  surveyor  general's  office.  We  have  seen 
that,  according  to  the  laws,  the  Prerideni  of  the  United  States 
was  to  fix  the  compensation  of  the  assistant  surveyors,  chain- 
carriers,  and  axemen,  under  the  limitation  of  three  dollars  per 
mile.  On  the  25th  March,  1797,  General  Putnam,  the  first 
surveyor  general,  wrote  to  Mr.  Wolcott,  then  Secretary  of  the 
Treasury,  as  follows:  *^  I  am  ready  to  enter  on  the  business  as 
soon  as  the  necessary  arrangements  can  be  made.  But,  be- 
fore I  proceed  to  engage  with  any  deputy  surveyor,  I  expect  to 
be  instructed  in  regard  to  the  compensation  to  be  allowed 
assistant  surveyors,  chain-carriers,  and  axe-men,  &e."  Mr. 
Wolcott  answers,  on  the  Uth  March,  1797:  *'The  President 
of  the  United  States  directs  that  it  be  submitted  to  your  discre- 
tion to  contract  for  the  compensation  to  be  allowed  to  the 
assistant  surveyors,  chain  carriers,  and  axemen,  on  the  best 
terms  that  may  be  practicable;  provided  that  the  whole  ex- 
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peDse  oi  surveyings  <S&c.^  do  not  exceed  three  dollars  per 
inile,"&c. 

Both  the  law  and  thisletter  of  Mr.  Wolcott  seem  to  contem- 
plate that  the  compensation  of  the  assistant  surveyors^  of  the 
chain-carriers;  and  of  the  axe-men,  should  be  fixed  separately; 
and  that  the  contract  should  not  be  with  the  deputy  alone^  for 
the  work  in  solido.  By  pursuing  the  law  under  this  construe- 
tion^  the  chain-carriers  and  axe-men  would  not  have  been  so 
^tirely  in  the  power  of  the  deputy  surveyor.  But,  on  the  other 
hand,  there  are  manifest  advantages  in  permitting  the  deputies 
to  choose  their  chain-carriers  and  axe-men ,  and  the  latter  to 
choose  the  deputy  with  whom  they  would  prefer  to  Serve; 
since,  on  the  harmonious  co-operation  and  equal  industry -of  the 
whole  corps  would  depend  the  despatch  of  the  work,  and  the 
consequent  profits  to  each.  Being  a  matter  of  voluntary  arrange- 
ment on  the  part  of  the  ehain-carrieris  and  axe-men,  they  could 
not  with  any  propriety  complain  of  it;  and  the  contract  with  the 
deputy  alone,  is  certainly  the  most  convenient  form  of  contract- 
ing for  the  ^vernment.  Be  this  as  it  may,  the  first  contract 
returned  by  General  Putnam  was  a  contract  mth  the  deputy  for 
the  entire  tpork;  and  this  course  has  been  pursued  ever  since, 
by  all  the  surveyors  general,  without  objection  irom  the  gov- 
ernment. The  government,  therefore,  could  not  with  any 
justice  complain  of  a  course  which  it  has  sanctioned,  and 
which,  in  this  aspect  of  it  simply,  does  not  appear  to  have  been 
followed  with  any  injurious  consequences. 

In  contracting,  tliereforc,  with  the  deputy  for  the  whole 
work,  there  would  have  been  no  ground  of  censure  against 
General  Rector,  if  his  conduct  had  been  in  other  respects  con- 
formable with  the  law.  To  this  examination  let  us  now  pro- 
ceed. 

[Here  follows  an  elaborate  and  very  long  examination  of  the 
matters  of/acty  which  it  is  not  deemed  necessary  to  insert.} 

I  have  the  honor,  &c., 


WM,  WIRT. 


To  the  President  of  the  UNrrBD  States. 
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SIGKATURE  OP  SECRETARY  OP  THE  TREASURY. 

If  the  Secretary  of  the  Treasury  i«  capable  of  eeeing  what  he  does^  so  that  one 
paper  cannot  be  passed  upon  him  for  another,  he  may  impress  his  napae  vith 
a  scaMp  or  copperplate  inetead  of  a  pen,  provided  he  keep  the  stamp  or  cop- 
paphnt  in  his  own  possessioii  and  apply  k  himself>  or  sause  it  to  be  ^[^>lied 
tn  hispresMce. 

Offtce  op  thb  Attosnbt  General, 

Jufy  5, 1824. 

Sir:  The  question  which  you  propound  (or  my  opinion  is. 
Whether,  in  oases  in  which  the  law  requires  that  public  docu- 
ments shall  be  signed  by  the  Secretary  of  the  Treasnry,  that 
officer  having  been  rendered  by  sickness  unable  to  write  his 
name  in  the  usual  manner,  may  impress  his  name  by  the  use 
of  a  stamp  or  copperplate)  instead  of  pen  and  ink;  and  whether 
instmments  so  signed  are  valid  in  law. 

For  example:  the  second  section  of  the  act  of  September  2, 
i789,  to  establish  the  Treasury  Depaitment,  makes  it  the  duty 
of  the  Secretary,  among  other  things,  to  grant  all  warrants  fot 
moneys  to  be  issued  from  the  Treasury  in  pursuance  of  appro- 
priatioiia  by  law,  under  the  limitations  in  that  act  established; 
the  third  section  of  that  act  makes  it  the  duty  of  the  Comptrol- 
ler to  anmieraign  all  warrants  drawn  by  the  Secretary  of  the 
Treasury,  which  shall  be  warranted  by  law;  the  fouith  section 
makes  it  the  duty  of  the  Treasurer  to  disburse  the  moneys  of 
the  United  States  upon  warrants  drawn  by  the  Secretary  of  the 
Treasury,  countersigned  by  the  Comptroller,  recorded  by  the 
Roister,  and  not  otherwise;  and  fiirther  provides  that  the 
Treasurer  shall  take  receipts  for  all  moneys  paid  by  him,  and 
all  rectsipts  for  moneys  received  by  him  shall  be  endorsed  upon 
warrants  signed  by  the  Secretary  of  the  Ti^asury;  Without 
which  warrant  so  signed^  no  acknowledgment  for  money  re- 
ceived into  the  public  treasury  shall  be  valid. 

The  question  is>  whether  the  act  of  the  Secretary,  in  im* 
pressing  his  name  with  a  copperplate  at  the  foot  of  the  warrant, 
is  a  drawing  and  signing  of  the  warrant,  within  the  intention 
of  this  law? 

The  question  is  a  new  one — at  least,  I  hav^been  able  to  find 
no  direct  decision  upon  the  point.  It  must  lest^  therelbfe,  upon 
analogy  and  the  general  reasoning  of  the  law. 
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Lai^s  are  generally  constraed  with  reference  to-  the  usages  of 
the  country  in  Which  they  are  passed.  Thus,  although  Lord 
Coke  defines  a  seal  to  be  tfn  impression  on  taaXy  it  has  been 
decided,  on  the  custom  of  the  country,  that  a  scroll  made  with 
a  pen,  loco  sigiUiy  is  as  effectual  as  an  impression  on  wax  j  (per 
Judge^  Ellsworth,  in  the  circuit  court  of  South  Carolina,  in  the 
case  of  the  United  States  vs.  Coffin,  Bee's  Reports^  140.)  Such, 
also,  is  the  dbctrine  in  Virginia,  (Jones  and  Temple* w.  Log- 
wood, 1  Washington's  Reports,  42;)  and  in  Pennsylvania,  as 
we  learn  from  the  case  of  McDill's  lessee  w.  McDill,  (1  Dallas, 
63;)  and  Meredith  vs.  Hinsdale,  (2  Gaines's  New  York  Term 
Reports,  362.;)  in  which  case  Judge  Livingston,  delivering  the 
opinion  of  the  court,  intimates  the  same  opinion:  though  a 
different  opinion  has  ))een  since  expressed  in  that  State,  in  tl^e 
case< of  Warren  vs.  Lynch,  (6  Johnson's  Reports,  239.)  In  the 
ease  of  Adam  and  wife,  exec.,  vs.  Kerr,  the  instrument  on 
which  the  action  was  brought  was  an  histrument  sealed  with 
a  scroll,  and  at  the  trial  at  nisiprius  evidence  was  admitted  to 
prore  that  this  was  the  custom  of  Jamaica,  where  the  bond 
was  given.  On  a  rule  to  show  cause  why  the  verdict  in  favor 
of  the  plaintiff  should  not  be  set  aside,  and  a  non-suit  entered^ 
the  case  waseomprprois^ed  on  a  recommendation  from  the  court 
to  the  defendant  to  let  the  plaintiff  take  a  judgment  without 
costs.  (1  Bosanquet  and  Puller,  360.)  Phillips,  however,  in 
his  Law  of  Evidence,  considers  this  case  as  warranting  the 
principle  wiiich  he  lays  down  in  his  text — that  where  the  in- 
strument on  being  produced  appears  not  to  have  a  seal,^  but, 
instead  of  it,  a  pen-mark  of  a  particular  kind,  evidence  is  ad- 
missible to  show  that  it  is  the  custom  of  the  country  to  execute 
bonds  in  this  manner.— (1  Phillips,  361.)  There  is,  however, 
so  much  diversity  of  opinion  on  this  subject  of  a  legal  seal, 
that  one  may  take  either  side  of  the  question,  and  find  himself 
in  very  high  and  enlightened  company;  but  the  preponderance 
of  authority  (in  this  country  at  least)  seems  to  be  in  &vor  of 
the  doctrine  laid  down  by  Phillips,  which  subjects  the  mode 
of  ^eo/v/^  to  the  custom  of  the  country. 

With  r^^ard  to  signing — the  only  source  of  analogy  which 
I  can  find,  is  in  the  interpretations  given  by  courts  to  that  pio- 
-vision  of  the  statute  of  frauds  which  requires  that  a  wili  shall 
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be  signed  by  the  'testator,  or  by  some  one  in  his  presence,  and 
by  his  authority.  Under  this  statute  it  ha&  been  decided,  that 
if  the  testator  merely  seal  the  instrument,  it  is  a  signifig  within 
the  statute. — (Waruiford  v$.  Wamiford,  2  Strange^  764,  by 
Lord  Raymond;  Lee  and  Libb,  1  Shower^s  Reps«  69,  by  Holt; 
Lemaign  vs.  Stanley,  3  Levinz.  1.)  This  position  has  bee.n 
controverted,  (see  1  Phillips,  379,  and  the  cases  there  cited;) 
but  it  seems  not  to  have  been  overruled;  and  Blackstone  (vol. 
2,  page  306)  quotes  the  decision  without  any  censure.  Accord- 
ing to  the  report  of  the  case  of  Lemaign  vs*  Stanley,  by  Free- 
man, page  538,  the  court  said:  <<  It  is  not  necessary  to  write; 
fcr  some  cannot  write,  and  their  mark  is  then  enough."  I 
have  seen  no  case  in  which  these  propositiona,  although  merely 
cbUer  dicta y  have  been  controverted.  With  regard  to  the  meark 
of  an  illiterate  testator,  in  lieu  of  the  name,  it  has  been  alwa]^ 
received  as  a  sufficient  signing,  within  the  statute:  so  that  the 
name  even  is  not  essential  to  signing,  within  the  statute. 
With  regard  to  the  signing  being  done  proprid  manu  of  the  per- 
son to  be  affected  by  it,  it  has  been  always  decided  that  this 
is  unnecessary — not  only  in  wills,  where  the  law  expressly 
tolerates  the  agency  of  another,  but  in  all  other  instruments 
where  the  law  is  silent — except  as  it  speaks  in  the  maxim  that 
quifaciiy  ^c. 

The  adoption  and  acknowledgment  of  the  signature,  though 
written  by  another,  makes  it  a  man's  own.  As  to  usage,  and 
even  official  usage,  I  believe  that  by  far  the  greater  part  of  our 
judicial  records  are  not  signed  by  the  clerk  of  the  court  him- 
self, but  are  signed  by  deputies,  who  use  the  name  of  the  clerk 
on  a  mere  general  verbal  authority. 

There  would  be  great  difficulty  in  maintaining  the  proposi- 
tion as  a  legal  one,  that  when  the  law  required  signing,  it  means 
that  it  must  be  done  with  pen  and  ink.  No  book  has  laid 
down  the  proposition,  or  even  given  color  to  it.  I  believe  that 
a  signature  made  with  straw  dipped  in  blood,  would  be  equally 
valid  and  obligatory;  and  if  so,  where  is  the  legal  restrictiou 
on  the  implement  which  the  signer  may  use?  If  he  may  use 
one  pen,  why  may  he  not  use  several?— a  polygraph,  for  exam- 
ple, or  types— or  astasnp,  which  the  court,  in  Lemaign  vs.  Stan- 
ley, said  woyld  be  a  sufficient  satis&ction  of  the  statutory 
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sequisition  of  signing.  The  law  requires  signing  merely  as 
an  indication  and  proof  of  the  parties'  assent.  It  places  the  treas- 
ury of  the  United  States  under  the  guardianship  of  the  Secre- 
tary. It  requires  that  no  money-  shall  be  drawn  from  the 
treasury  without  his  authority.  The  evidence  which  it  de- 
mands of  his  authority  is,  that  the  warrants  shall  be  signed  by 
him;  but  as  to  the  method  of  signing^  that  is  left  entirely  to 
himself.  He  may  write  his  name  in  full,  or  he  may  write  his 
initials;  or  he  may  print  his  initials  with  a  pen:  that  pen  may 
be  made  of  a  goose  quill^  or  of  metal;  and  I  see  no  legal  objec- 
tion to  its  being  made  in  the  form  of  a  stamp  or  copperplate.  It 
is  still  his  act;  it  lOiows  from  his  assent,  and  is  the  evidence  of 
that  assent.  It  is  merely  directory  to  the  officers  who  are  to 
act  after  him— to  the  Comptroller,  who  is  to  countersign;  the 
Register,  whe  is  to  record;  and  the  Treasurer,  Avho  is  to  pay. 
Being  recognised  by  the  Secretary  himself,  and  known  to  the 
officers  who  are  to  act  after  him,  the  treasury  has  all  the  guards 
placed  over  it  which  the  law  has  provided.  It  is  true,  that  the 
;stamp  may  be  forged ;  but  so  also  may  the  autograph  of  the  Sec- 
retary. There  would,  perhaps,  be  more  difficulty  in  the  latter 
case  than  in  the  former;  and  the  superior  facility  of  forging  a 
stamp,  or  a  copperplate,  may  be  a  very  good  reason  why  the 
legislature  should,  by  a  positive  law,  prohibit  the  use  of  it,  and 
define  the  manner  in  which  the  signing  shall  be  done.  They 
have  not  yet  defined  it;  and  the  ^ord  signing  does  not,  as  we 
have  seen,  necessarily  imply,  ex  vi  termini^  the  use  of  pen  and 
ink,  held  and  guided  by  the  band  of  the  Secretary  himself:  it 
does  not  imply  it  in  legal  acceptation  ^  at  least. 

Upon  the  whole,  while  I  admit  the  force  of  the  presumption 
that  Congress,  in  requiring  these  instruments  to  be  signed  by 
the  Secretary,  bad  in  view  his  autograph  executed  in  the  usual 
mode;  and  while  I  admit  that  this  ought  always  to  be  pre- 
ferred when  it  can  be  done;  yet  I  am  not  prepared  to  say  that 
his  signing  with  a  stamp  or  copperplate,  instead  of  a  pen,  is 
illegal,  or  that  it  leaves  the  instrument  so  signed  invalid.  On 
the  contrary,  if  he  keep  the  stamp  or  copperplate  in  his  own 
possession,  and  either  apply  it  himself,  or  cause  it  to  be  applied 
by  another  in  his  presence,  and  by  his  authority,  1  am  of  opin- 
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ion  that  the  instrument  is  as  valid,  in  strict  Iblw,  as  if  he  had 
written  his  name  with  a  pen.  It  might  otherwise  happen  that 
th6  public  might  lose  the  services  of  an  able  officer,  firom  a  mere 
temporary  disability  in  his  right  hand. 

This  opinion,  however,  proceeds  upon  the  postulate  that  the 
Secretary  has  not  been  so  6ur  disabled  by  disease  but  that  he 
is  capable  of  seeing  what  is  done,  so  that  one  paper  cannot  be 
passed  upon  him  for  another.  For  if,  unfortunately,  he  has  so 
far  lost  his  sight,  that  one  paper  may  be  passed  upon  him  lor 
another,  then,  however  lamentable  it  might  be,  1  shoald  hold 
that  the  public  security  required  an  application  of  the  provi- 
sions of  the  8th  section  of  the  aet  of  the  8th  May,  1792,  to  the 
case.  That  section  is  in  the  following  words:  '^  That  in  case 
of  the  death,  absence  firom  the  seat  of  government,  or  sieknes9, 
of  the  Secretary  of  State,  Secretary  of  the  Treasury,  or  of  the 
Secretary  of  the  War  Department,  or  any  officer  of  either  of 
the  said  departments,  whose  appointment  is  not  in  the  head 
thereof,  whereby  they  etmnot  perform  the  duiies  of  their  said 
respective  t^icesy  it  shall  be  lawful  for  the  President  of  the  Uni- 
ted States,  in  case  he  shall  think  it  necessary,  to  authorize  any 
person  or  persons,  at  his  discretion,  to  perform  the  duties  of -the 
said  respective  offices  until  a  successor  be  appointed^  or  until 
such  absence  or  inability  by  sickness  shaU  cease.^* 

But  while  the  Secretary  so  fsx  possesses  his  vision  as  to  be 
able  to  superintend  the  application  of  the  stamp  or  copperplate, 
and  prevent  imposition  in  its  use — ^his  mental  faculties  being, 
in  the  estimation  of  the  President,  competent  to  the  discharge 
of  the  duties  of  his  office — I  should  hold  the  use  of  the  stamp 
or  copperplate  signature,  under  such  superintendence,  a  legiti- 
mate exercise  of  his  power  of  signing  the  instruments  which 
are  to  flow  from  his  authority. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe- 
dient servant, 

WM.  WIRT. 

To  the  Prbsidbnt  of  the  Unftbd  States. 
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SALTAGE. 

The  ofllcera  and  crew  T>f  a  Uoit^  States  vessel  are  not  eatitled  to  saivage  as 
•gainst  the  gottmment  for  saving  the  property  of  the  United  States  wrecked 
911  the  Florida  reef. 

Office  of  thb  Attorney  Geneblal, 

Jtt^  22, 1824. 

Sir:  I  am  of  opinion  that  the  officers  and  crew  of  the  United 
States  schooner  Terrier,  in  saving  the  properly  of  the  United 
States  wrecked  in  the  schooner  Richard  and  Charles,  on  the 
Florida  reef,  have  done  no  more  than  their  duty,  and  are  not 
entitled  to  salvage  against  the  United  States. 

I  remain,  very  respectfully,  your  obedient  servant,     « 

WAT.  WIRT. 
To  the  SfiCBETAAT  OF  the  Navy, 


LIABILItY  OF  ADMINISTRATORS' 

The  pay  of  an  officer  in  the  navy  cannot  be  stopped  on  account  of  a  balance  due 
to  Uie  govemment  from  an  estate  of  which  that  officer  is  the  administrator. 

Office  of  the  Attorney  General, 

Juiy22,l82i. 

S<r:  The  question  raised  in  the  case  of  Major  Gamble,  is, 
whether  the  pay  of  an  officer  in  the  navy  can  be  stopped  on 
accotiDtof  a  balance  due  to  the  government,  from  an  estate  of 
which  that  officer  is  the  administrator? 

I  am  of  opinion  that  it  cannot.  It  could  never  have  been 
the  intention  of  the  law  to  carry  the  law  of  set-off  to  such  an 
unjust  extent  as  to  authorize  a  debt  due  from  a  man  only  in 
the  representative  character  of  an  administrator,  to  set  off 
against  a  debt  due  to  him  indiviehuUfy. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe- 
dient s^vanl^ 

ym.  WIRT. 

To  the  Sscbjstaey  of  the  Navy. 
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PURCHASING  DEBTS  AGAINST  PUBLIC  OFFICERS. 

It  is  not  consistent  with  the  relation  between  the  goTemmenC  and  its  ollieera  for 
tbe  former  to  make  itself  a  creditor  of  the  kttcr  without  their  conasaty  aad  to 
detain  their  salaries  in  the  discharge  of  debts  so  accpiired. 

Office  of  the  Attorney  General, 

My  22, 1824. 

Sir:  You  ask  my  opinion  on  the  followiog  qoestions: 

First.  Is  it  consistent  with  the  relation  between  government 
and  its  officers,  for  the  former  to  make  itself  a  creditor  of  the 
latter 9  without  their  consent;  and  to  detain  their  salaries,  in 
the  discharge  of  debts  so  acquired? 

Second.  Can  the  salaries  of  officers  be  detained  by  the  gov- 
ernment in  discharge  of  debts  so  acquired? 

The  questions  have  grown  out  of  a  proposition  of  a  person, 
not  an  officer  of  the  government,  who  is  a  public  debtor,  to 
assign  to  the  government  a  claim  which  he  has  on  one  of  the 
officers  of  the  government,  in  discharge  of  Chat  debt,  with  the 
view  that  its  amount  may  be  retained  out  of  the  growing  salary 
of  that  officer. 

These  questions  both  depend  on  a  im  construction  of  the 
provisions  of  the  second  section  of  the  act  making  appropria- 
tion for  the  support  of  the  government,  &c.,  which  is  in  the 
following  words:  <«  Providedy  kotoever,  That  no  money  appio^ 
priated  by  this  act  shall  be  paid  to  any  person  for  his  compen- 
sation; who  U  in  arrears  to  the  United  States^  until  such  per- 
son shall  have  accounted  for,  and  paid  into  the  Heaaury,  aU 
sums  for  tchich  he  may  be  liabk.^'  The  phrase  <<  who  is  in 
arrears  to  the  United  States/'  seems  to  me  to  api^y  natmaUy 
and  properly  only  to  persons  who,  having  previous  transactions 
of  a  pecuniary  nature  with  the  government^  are  found,  upon  a 
settlement  of  those  transactions,  to  be  in  arrears  to  the  govern- 
ment; by  holding  in  their  hands  public  moneys  which  they  aie 
bound  to  refund. 

This  construction;  arising  firom  the  fbioe  of  the  language 
used  in  this  proviso,  receives  additional  confixmation  from  the 
example  stated  by  way  of  exception  in  the  second  pioviso: 
which  is,  <*  That  nothing  in  this  section  shall  extend  to  bal- 
ances arising  solely  from  the  depreciation,  of  treasury  notes. 
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received  by  such  person  to  be  expanded  in  the  public  service ^  or 
to  the  appropriation  for  compensation  to  the  Vice  President  of 
the  United  States,"  &c.,  &c. 

These  examples  serve  as  illustrations  of  the  meaning  of  the 
fifst  proviso;  the  whole  policy  of  which  seems  to  be,  to  draw 
from  public  defaulters  the  public  money  which  remain  in  their 
hands,  and  for  which,  upon  the  settlement  of  their  accounts^ 
ihey  may  be  found  Uahle. 

It  would  seem  to  be  entirely  foreign  to  the  policy  of  this 
law,  for  the  government  to  speculate  in  the  private  debts  of  its 
officers,  and  set  off  the  debts  so  acquired  against  the  salaries 
of  those  officers.  Great  injustice  might  arise  to  the  officers 
fiom  such  a  course  of  proceeding;  for  the  government  might 
thus  acquire  a  disputed  debt,  and  the  officer  would  be  stripped 
of  the  defence  which  he  might  have  urged  successfully  against 
the  individual. 

'On  the  other  hand,  the  government  might  lose  the  services 
of  faithful  and  able  officers,  who,  depending  on  their  salaries 
fer  the  subsistence  of  themselves  and  families,  would  be  com- 
pelled to  resign  their  offices,  when  the  salaries  came  to  be  with- 
held under  the  pressure  of  a  claim  probably  false  and  imjiist. 

I  have  no  hesitation,  therefore,  in  answering  both  questions 
in  the  negative. 

The  documents  are  returned. 

I  remain,  with  great  respect,  your  obedient  servant, 

WM.  WIRT. 

To  the  Secretary  op  the  Treasury. 


ACCOUNTS  OP  A  PURSER. 

The  elaiw  of  Joliti  Darby  for  fUl  pay  for  ten  years  as  purser,  after  resignation 
made  and  refused  to  compel  him  to  settle  his  accounts,  should  be  referred  to 
Congress. 

Oppicb  op  the  Attorney  General, 

^/y  23,  1824. 

Sir:  I  see  no  reason  to  alter  the  opinion  formerljr  given  by 
me  in  the  case  of  John  Darby.  If  Mr.  Darby  is  dissatisfied, 
it  would;  I  conceive,  be  much  better  for  him  to  carry  his  claim 
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before  Congress,  than  thai  it  should  be  allowed  by  the  ezeca- 
tiye  braach  of  the  government.  As  the  case  presents  itself 
here,  his  claim  for  iull  pay  for  eight  or  ten  years,  merely  be- 
cause he  would  not  or  could  not  settle  his  account  as  purser 
while  he  was  rendering  no  service  to  the  United  States,  bul 
pursuing  his  private  affairs,  and  white  his  resignation  was  re- 
fused simply  to  compel  him  to  settle  his  accounts,  strikes  me 
as  so  unreasonable  upon  its  face,  that  I  certainly  cannot  recom- 
mend its  allowance.  Congress  may  possibly  see  the  subject  in 
a  different  light,  and  to  that  body  I  think  the  petitioner  ought 
to  be  referred. 

The  documents  are  returned ;  and 

I  remain,  sir,  most  respectfully,  your  obedient  servant, 

WM.  WIRT. 

To  the  SfiCRETABY  OF  THE  NaVT, 


THE  PRESIDENT  AND  ACCOUNTING  OFFICERS. 

The  accounts  of  an  anny  contractor  shoidd  be  aetUcd  by  the  aecovntiDg  ofi- 
cere.  If  ihey  have  any  doubts  on  qneationa  of  U'W*  ariaing  in  the  courae  of 
the  settlement,  they  will  atate  them  to  the  head  of  the  department,  vho,  if 
he  please,  may  call  for  the  opinion  of  the  Attorney  General. 

The  interCerence  of  the  President  in  any  form  with  the  settlement  would  be 
illegal.  He  has  no  official  connexion  with  the  settlement  of  such  accounts; 
and  so  far  from  being  called  upon  to  interpose  any  directiona  to  the  aocount- 
ing  officers,  it  would  be  an  unauthorized  assumption  of  authority  for  him  to 
interfere  at  all. 

Office  of  the  Attorney  General^ 

My  27, 1824. 
Sir:  Mr.  Elbert  Anderson  has  handed  me  your  letter  of  ihe 
20th  instant^  from  Oak  Hill,  relative  to  a  question  which  has 
arisen  between  him  and  the  accounting  officers  of  the  gov- 
emment  in  the  settlement  of  his  accounts  as  an  army  eontraclor 
during  the  late  war.  The  question  is,  whether  Mr.  Anderson 
is  entitled  to  a  credit  for  the  casks  in  which  the  supplies  were 
furnished?  and  in  support  of  his  claim  he  relies,  among  other 
documents,  upon  a  letter  from  you  (while  you  were  acting  in 
the  Department  of  War)  to  Mr.  Lear,  bearing  date  I3th  Octo- 
ber,  1814,  and  giving  some  directions  upon  the  subject  of  the 
f»ettlement  of  the  accounts  of  Mr.  Byers. 
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In  yoor  letter  to  me^  you  say  that  you  have  no  recollection 
whatever  of  the  transaction,  or  of  the  motives  which  led  to 
Che  letter  to  Mr.  Lear.  You  submit  the  subject  to  my  con< 
aideration  on  a  view  of  the  contmct  with  Mr:  Anderson  and 
of  the  contracts  of  the  same  period;  of  the  construction  given 
them,  and  settlements  therewith;  and  of  the  motives  which 
induced  the  letter  concerning  Mr.  Byers,  to  be  derived  from 
its  import;  and  any  other  circumstances  which  may  be  con- 
sidered as  iairly  connected  with  it;  and  you  request  ^at  I  will 
communicate  to  the  accounting  officers  of  the  government  the 
opinion  which  I  may  form,  on  fiill  consideration  of  the  whole 
subject. 

In  reply,  I  beg  leave  to  call  your  attention  to  an  elaborate 
opinion  which  I  had  the  honor  to  address  to  you  on  the  20th 
October  last,  in  the  case  of  Major  Joseph  Wheaton,  who  sought 
to  draw  fix>m  you  some  instructions  to  the  accounting  officertii 
lelative  to  the  settlement  of  his  accounts.  In  that  case,  after 
reviewing  fully  the  organization  of  the  accounting  department; 
after  scanning  with  care  the  language  of  our  laws  in  relation 
to  the  operations  of  that  department;  after  looking  at  the  nature 
of  the  office  of  the  President  of  the  United  States,  the  character 
of  the  duties  devolved  upon  him,  and  theiitter  impossibility  of 
his  sitting  in  appeal  over  the  accounting  officers  of  the  govern- 
ment, or  superintending  and  directing  their  operations, — I  gave 
it  as  my  opinion,  that  he  had  nothing  to  do  with  the  settlement 
of  public  accounts,  either  in  the  formof  direction  to  the  account- 
ing officers  a  priori^  or  revision  and  reversal  aposteriori;  that 
his  interference  ^ith  this  business,  so  far  from  being  required 
by  law,  would  be  a  usurpation  on  the  part  of  the  President 
which  the  accounting  officers  would  not  be  bound  to  respect, 
except  it  were  (as  in  the  case  of  Gbvernor  Tompkins)  expressly 
ordered  by  the  particular  law  to  act  under  the  direction  and 
orders  of  the  President.  I  concluded  that  opinion  by  saying, 
that  if  Major  Wheaton  had  been  injured  by  the  accounting 
officers  of  the  government,  his  only  resort  was  to  Congress, 
who,  alone,  under  the  laws  and  constitution,  had  the  power  of 
redressing  his  wrongs.  It  must  be  unnecessary  to  trouble  you 
with  a  repetition  of  the  arguments  urged  in  that  opinion,  which 
I  presume  is  still  in  your  possession.    I  understood  that  they 
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were  satisfactory  to  you  at  the  time,  and  that  in  that  case  yoa 
acted  upon  that  opinion.  I  cannot  perceive  how  the  case  of 
Mr.  Anderson  can  be  withdrawn  from  the  principle  in  that 
case;  nor  how  your  interference  with  the  accounting  officers 
in  this  case  can  be  reconciled  with  the  principle  on  whkh  yoB 
refused  to  interfere  in  Major  Wheaton's. 

Your  letter  U>  Mr.  I^ear  in  Byer's  case,  on  which  Mr.  Ander- 
son relies,  does  not  change  the  organization  nor  the  lesponsi- 
bility  of  the  accounting  department,  nor  the  office  and  func- 
tions of  the  President.  That  letter,  written  by  you  as  Secie- 
tary  of  War,  can  give  you  no  right  to  interfere,  as  President^ 
with  the  accounting  department,  which  the  law  has  separated 
from  your  authority.  The  settlement  of  Mr.  Anderson's  ac- 
counts belongs  exduswely  to  the  officers  of  the  goverjimeiit^ 
before  whom  he  will  be  at  liberty  to  show  and  use  your  letter^ 
vaUre  qvanium  vakat. 

The  effect  of  that  letter  is  to  be  settled  by  those  aoeouni- 
ing  officers.  If  they  have  any  doubts  on  questions  of  kiw^ 
arising  in  the  course  of  the  settlement^  they  will  state  Aese 
doubts  to  the  head  of  the  department,  who^  if  he  pleases,  may 
call  for  the  opinion  of  the  Attorney  General.  But  the  inter- 
ference of  the  President  in  any  form  would,  in  my  opinion ^  be 
illegal.  If  you  could,  from  your  recollection,  add  anything  to 
the  documents  which  proceeded  from  you  while  Secretary  of 
War,  there  would  be  no  improj^iety  in  your  adding  such  ex- 
planation as  a  witness;  but  as  you  have  no  recollection  upon 
the  subject,  those  documents  must  speak  ibr  themselves^  and 
the  accounting  officers  must  receive  them,  as  they  would  any 
other  documents  which  Mr.  Anderson  may  offer  in  support  of 
bis  claim.  Even  if  the  officers  were  to  call  upon  yen  directly, 
as  a  witness,  to  interpret  those  letters,  yet,  as  you  have  no  rec- 
ollection or  knowledge  of  the  subject,  other  than  those  docu- 
ments themselves  express,  you  could  say  nothing  as  a  witness, 
but  would  find  it  necessary  to  say  what  I  have  already  said — 
to  wit,  that,  having  no  recollection  upon  the  subject,  other  than 
what  the  documents  themselves  import,  they  must  speak  tot 
themselves. 

These  are  the  reasons  which  induce  me  ta  think  that  neith^ 
you  nor  the  Attorney  General  are  called  upon  to  say  or  to  do 


Digitized  by  CjOOQIC 


TO  THE  FIRST  COMPTROLLER.  m 

The  Judiciary  t^nd  U&e  Executive. 

anything  upon  this  subject;  that  you  have  no  manner  of  offi- 
cial connexion  with  the  settlement  of  these  accounts;  andthat^ 
80  far  from  being  called  upon  by  your  duty  to  interpose  any 
directions  to  the  accounting  officers^  it  would  be  an  unauthoi* 
ized  asstimption  <^  authority  for  you  to  interfere  in  the  case 
in  any  manner  whatever. 

If;  however,  upon  your  own  reconsideration  of  this  subject^ 
and  your  review  of  my  letter  in  Major  Wheaton's  case,  yon 
should  be  of  a  different  opinion,  further  direction  to  me  shsdl 
be  promptly  obeyed* 

I  have  the  honor  to  remain^  sir,  very  respectfully,  your  obe- 
dient servant, 

WM.  WIRT. 

The  President  of  the  Unttgo  States. 


THE  JUDICIARY  AND  THE  EXECUTIVE. 

The  judiciaiy  cannot  arrest  the  executiTebuaxneaa  bf  the^vemment,  specially 
devolved  on  it  by  the. legislature  or  by  the  constitution. 

The  judiciary  has  no  more  power  over  the  executive  branch  of  the  government 
than  it  has  over  the  legislative. 

There  are  instances  in  which  the  courts  are  found  to  be  a  useful  auxiliary  to  thie 
Executive,  and  promotive  of  the  purposes  of  justice. 

Where  the  government  becomes,  by  the  circumstances  of  any  particular  cas^t 
a  stakeholder,  and  several  individuals  are  claiming  the  benefit  of  a  fund,  (with 
regard  to  which  it  is  immaterial  to  the  government  whether  it  be  due  to  one, 
the  other,  or  to  several,)  the  officer*  of  the  treasury  may,  in  the  exercise  of  a 
aound  discretion,  refer  the  claimants  to  the  courts  for  a  decision  of  thnr  rer 
spective  rights. 

In  the  case  submitted  for  this  opinion,  it  is  expedient  to  respect  the  injunction 
to  the  extent  mentioned. 

Office  op  the  Attorney  General^ 

July  27, 1824. 
Sir:  I  have  examined  the  case  of  James  L.  Cathcart,  which 
you  have  submitted  for  my  opinion.  The  case  is^  that  the 
eommissiouers  under  the  Spanish  treaty  have  allowed  to  Mr. 
Cathcart  a  sum  of  money  which,  according  to  his  memorial, 
he  alone  was  authorized  to  receive.  It  now  appears  that  there 
are  other  claimants  on  this  fund,  under  tides  derived,  or  alleged 
to  be  derived,  from  Mr.  Gathcart,  to  wit:  1.  John  Woodside^ 


Digitized  by  CjOOQIC 


688  HON.  WILUAM  WIRT 

The  Judiciary  and  the  ExecutiTe. 

as  trastee  for  Mrs.  Cathcart;  2.mchard  Smithy  cashier  of  the 
office  of  discouDt  and  deposite  of  the  United  States^as  assignee 
of  J.  Woodside;  and^  3.  William  Robertson,  holding  a  special 
lien  on  this  Spanish  daim  fiom  Air.  Cathcart,  as  additional 
aecurity  for  the  payment  of  certain  bonds  given  by  Mr.  Cathcart 
to  Mr.  Robertson,  for  the  purchase  of  a  tract  of  land  in  Yir- 
ginia,  dec.  Mr.  Robertson  has  filed  a  bill  in  the  chancery  side 
of  the  court  of  the  United  States  for  the  District  of  Columbia, 
by  which  be  seeks  to  enforce  this  lien  thus  created  in  his  frvor 
by  Mr.  Cathcart.  He  controverts  the  claims  of  Mr.  Woodside, 
Mrs.  Cathcart,  and  Mr.  Smith;  and  asks  that  the  officers  of  the 
government  may  be  enjoined  from  paying  the  sum  so  awarded, 
to  either  of  the  other  parties,  &c.  An  injunction  has  been 
granted  in  conformity  with  this  prayer.  And  the  questions 
which  you  propound  to  me  are — 

1.  Whether,  in  any  case^  an  injunction  is  binding  on  the 
executive  department  of  the  government  ?  2.  If  so,  whethor 
the  injunction  stated  is  binding  on  the  officers  of  the  treasury? 
3.  Whether  the  case  submitted  is  such  as  to  render  it  expedient 
to  respect  the  injunction  in  this  instance?  4.  If  not,  in  whose 
name,  (according  to  the  state  of  the  case  as  presented  by  the 
documents  accompanying  your  letter,)  can  a  warrant  legally 
issue?  On  the  first  and  second  questions,  I  am  of  the  opinion 
that  it  is  not  in  the  power  of  the  judicial  branch  of  our  gov- 
ernment to  enjoin  the  executive  from  any  duty  specially  de- 
volved on  it  by  the  legislative  branch  of  the  government,  or 
by  the  constitution  of  the  United  States.  If  it  were  otherwise, 
it  would  be  in  the  power  of  the  judicial  branch  of  the  govern* 
ment  to  arrest  the  whole  action  of  the  other  two  branches. 

My  opinion  is,  that  the  judiciary  can  no  more  arrest  the 
executive  in  the  execution  of  a  constitutional  law,  than  they 
can  arrest  the  legislature  itself  in  passing  the  law.  It  would 
be  easy  to  show  that  the  existence  of  such  a  power  in  the 
judiciary  would  place  the  existence,  not  only  of  the  govern- 
ment, but  of  the  nation  itself,  at  the  meicy  of  that  body,  in 
every  crisis  both  of  war  and  peace.  It  is,  therefore,  in  my 
opinion,  essential  to  the  government  itself  to  assert,  for  the  ex- 
ecutive branch,  this  independence^  of  action.  Yet,  neverthe- 
less^ I  am  of  the  opinion  that  there  are  oases  in  which  the 
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courts  will  be  fouoda  usefal  auxiliary  to  the  ezecu  tire,  and 
promotiye  of  the  purposes  of  justice,  to  abide  the  decision  of  a 
court.  Where  a  law,  fw  example,  is  so  formed,  or  the  evi- 
dencesv  of  rival  claims  are  so  poised,  as  to  render  it  doubtful 
which,  of  se^ral  ipdividuals,  is  entitled  to  the  benefit  of  a 
private  law,  and  the  parties  have  commenced  a  litigation  before 
a  court  by  which  their  relative  rights  are  to  be  adjusted,  1  can 
perceive  no  inconvenience;  but,  on  the  contrary,  much  con- 
venience which  would  result  to, the  executive  department  from 
their  accepting  ttie  aidof  a  court  in  adjusting  the  relative  rights 
of  the  parties. 

The  forms  of  proceeding  in  courts  give  them  advantages  fpr 
the  fiiir  settlement  of  these  controversies  which  are  not  enjoyed 
by  the  Executive.  The  permitting  a  judicial  tribunal,  there- 
fore, to  draw  such  subjects  to  its  arbitrament  is  calculated  to 
relieve  the  Executive  from  a  very  oneipus  burden,  which  the 
judiciary  can  bear  to  more  advantage:  it  is  calculated  to  pro* 
mote  the  purposes  ,of  private  justice;  and,  at  the  same  time^ 
leaves  the  Executive  in  full  possession  of  the  principle  of  inde- 
pendence which  I  have  mentioned »  whenever  the  public  good 
shall  call  for  its  exercise.  T  am,  therefore,  of  the  opinion,  that 
in  all  cases  in  which  the  government  is  a  mere  stakeholder, 
and  several  individuals  are  claiming  the  benefit  of  a  fund,  with 
r^ard  to  which  it  is  immaterial  to  the  government  and  the 
essential  purposes  of  the  law  whether  it  be  ascertained  to  be 
due  to  the  one  individual  or  the  other,  the  oflSicers  of  the  treas« 
ury  would  exercise  a  sound  discretion  in  referring  them  to  the 
courts  fi>r  the  decision  of  their  respective  rights;  or,  if  persons 
so  circumstanced  shall  have  spontaneously  commenced  the  liu- 
gation  of  their  rights  before  a  court,  and  the  officers  of  the 
treasury  shall  have  notice  of  the  suit,  by  an  injunction  or  other- 
wise, I  should  think  it  expedient  for  them  to  suspend  their 
action  under  the  law,  until  the  court  shall  have  decided  on  the 
subject.  I  would  not  advise  those  officers  to  acknowledge  the 
jurisdiction  of  the  court,  by  appearing  to  the  suit  as  parties: 
this  might  involve  them  in  expense  and  trouble.  All  that  I 
would  recommend,  in  such  a  case,  is  a  forbearance  to  act  until 
the  court  shall  have  decided;  and  a  payment  according  to  the 
decision,  when  the  decision  shall  be  finally  made. 


Digitized  by  CjOOQIC 


684  HON.  WILLIAM  WIRT 

The  Judiciary  and  the  EzecutiTe. 

To  your  third  question,  therefore,  I  answer  that  the  case 
submitted  is  such  a  one  aa  to  render  it  expedient  to  respect  the 
injunction  to  the  extent  that  I  have  mentioned.  Ail  the  pre* 
Uminary  steps  in  the  adjustment  of  the  accounts  to  the  time 
of  issuing  the  warrant  may  be  gone  through,  without  prejudice 
to  any  one;  but  I  would  recommend  that  the  warrant  be  with- 
held until  the  court  shall  have  decided  who  is  entitled  to  the 
money,  and  then  issued  to  the  individual  so  decided  to  be 
entitled.  There  are  peculiar  reasons  which  render  this  course 
especially  proper  at  the  present  instance.  Those  may  be  found 
in  the  statement  made  by  Mr.  Cathcart  in  his  memorial  to  the 
commissioners,  that  he  alone  was  entitled  to  receive  the  money^ 
compared  with  his  deed  in  favor  of  Mrs.  Oathcart,  and  his 
agreement  with  Mr.  Robertson;  and  in  the  extract  which  you 
furnished  me  from  the  report  of  the  commissioners.  But  I 
forbear  to  press  these  peculiar  circumBtances,  because,  under 
the  general  rule  which  I  have  already  stated,  I  should  think 
this  a  proper  case  to  abide  the  decision  of  a  court. 

This  answer  to  your  third  question  renders  it  unnecessary 
to  answer  your  fourth. 

The  documents  are  returned;  and 

I  have  the  honor  to  remain,  very  respectfully,  your  obedient 
servant, 

WM.  WIRT. 

JoBBPH  Anderson,  Esq., 

First  OompirMer  TYeaswy  Department, 


THE  JUDICIARY  AND  THE  EXECUTIVE. 

The  judiciary,  whether  acting  aa  a  court  of  law  or  equity,  cannot  arrest  the 
proper  business  of  the  executive  departments. 

But  there  are  instances  in  which  it  may  be  expedient  for  the  ExecutiTS  to  re^ 
•pect  the  process  of  the  courts  so  fkr  as  to  suspend  action  upon  matters  that 
courts  ought  to  pass  upon. 

The  preceding  opinion  is  explained  by  a  note  to  this,  written  by  Mr.  Wirt 
himself,  in  the  following  words:  **  In  my  opinion  to  the  First  Comptroller  of 
the  Treasury,  on  Mr.  Cathcart *s  case,  I  say— *  AH  the  preliminary  steps  in 
the  adjustment  of  the  accounts  to  the  time  of  issuing  the  warrant,  may  be  gont 
through  without  prejudice  to  any  one;  but  I  would  recommend  that  the  war- 
rant be  withheld  until  the  court  shall  have  decided  who  is  entitled  to  the  money, 
and  then  issued  to  the  individual  so  decided  to  be  entitled.'    The  meaning 


Digitized  by  CjOOQIC 


TO  THE  SECRETABY  OP  WAR.  685 

The  Judiciftry  and  the  Executive. 

of  thie  pa8sag;e  \b,  that,  when  the  case  on  which  the  injunction  conies  to  ac( 
is  one  of  complicated  accounts,  which  must  be  equally  settled  whether  that 
balance  will  have  to  be  paid  to  the  one  individual  or  the  otheri  then,  as  the  set- 
tlement does  not  tend  to  decide  the  right  of  the  one  party  or  the  other,  and 
consequently  does  not  prejudice  the  one  party  or  the  other,  there  can  be  no 
impropriety  in  the  accounting  officer's  going  through  the  settlement,  so  as  to 
ascertain  the  balance  which  will  have  to  await  the  decision  of  a  court;  but 
where  such  settlement  is  not  called  for  by  the  purpose  that  I  have  indicated, 
but  is  a  direct  action  on  the  question  of  right,  which  it  lis  the  very  purpose  of 
the  injunction  to  prevent,  then  it  would  be  improper;  because  it  would  interfere 
with  the  very  object  for  which,  according  to  my  opinion,  the  injunction  ought 
to  be  respected.  In  a  case  like  this,  the  whole  movement  ought  to  be  sus- 
pended until  the  court  shall  have  decided;  and,  indeed,  I  perceive  no  useful, 
fair,  or  legitimate  purpose,  which  can  be  effect^  by  the  movements  going  on." 

Office  op  the  Attorkey  General, 

Sqi:  I  have  examined  the  papers  which  you  submitted  for 
my  opinion  on  the  29th  current^  relative  to  the  claims  o£  the 
assignees  and  legal  representatives  of  John  H.  Piatt,  deceased, 
under  the  act  of  Congress  of  the  24th  May  last. 

Your  first  question  is,  whether  the  Department  of  War  is 
bound  by  the  injunction  issued  by  the  court  of  equity  in  this 
District? 

To  this  I  beg  leave  to  answer  by  enclosing  the  copy  of  my 
opinion  to  the  Comptroller  of  the  Treasury,  on  the  same  point, 
and  dated  the  27th  instant. 

Your  second  question  is,  whether,  under  all  the  circum- 
stances of  this  case,  the  final  adjustment  of  the  claim  under  the 
act  ought  to  be  suspended  until  an  investigation  and  decision 
be  had  in  the  court  of  equity? 

My  opinion  is,  it  ought  to  be  suspended — so  far,  at  least, 
as  concerns  the  claim  prefened  by  General  Parker.  There  can 
be  no  doubt  but  that  Mr.  Walker  and  General  Clement  Smith 
were  the  assignees,  or  a  part  of  them,  at  least,  contemplated 
by  the  act;  because  it  was  on  the  memorial  of  Mr*  Walker, 
supported  by  the  consent  of  Piatt's  administrators,  that  the  law 
was  passed.  It  was  unquestionably  the  assent  of  the  admin- 
istrators which  induced  Congress  to  adopt  the  unusual  course 
of  paying  the  assignees  first;  and  the  assignees,  who  were 
before  Congress,  and  in  relation  to  whom  this  assent  of  the 
administratoss  was  expressed^  must  clearly  have  been  those 
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who  were  within  the  contemplation  of  Congress  when  the  act 
was  passed.  To  the  extent^  therefore,  to  which  the  adminia- 
trators  admit  these  ctaims^  there  can,  I  conceive,  be  ik)  objec- 
tion to  paying  them;  but,  as  the  disputed  claim  of  General 
Parker  stands  before  that  of  Mr.  Walker,  and  if  his  cknm  shall 
be  decided  to  be  genuine  and  within  the  law,  he  would  be  en- 
titled, if  not  to  priority,  yet  to  payment  pari  passu  with  the 
other  assignees,  enough  ought  to  be  retained  to  meet  a  sue- 
cessful  decision  in  his  favor. 

With  regard  to  General  Parker's  claim,  my  opinion  is,  that 
a  court  ought  to  pass  upon  it,  on  full  and  fair  hearing,  before 
it  ought  to  be  allowed  by  the  department.  That  claim  differs 
fiom  the  others  in  all  the  circumstances  which  bring  them 
clearly  within  the  intendment  of  the  law;  but,  as  it  is  a  pend* 
ing  claim,  on  which  a  court  has  to  act,  I  deem  it  improper  to 
go  farther,  at  this  time,  in  the  expression  of  my  opinion  upon  it. 

I  have  the  honor  to  remain,  sir,  most  respectfully^  your  obe- 
dient servant) 

WM.  WIRT. 

To  the  Secrbtart  of  War. 

N.  B. — The  documents  are  all  returned. 


SALARY  OP  THE  SUEVEYOR  OF  PETERSBURG. 

The  surveyor  of  Petersburg  is  entitled  to  the  salary  fixed  by  law,  he  haTing; 
been  duly  commissioned  as  a  surrey  or,  having  been  called  on  to  perform,  and 
having  performed  faithfully,  the  duties  of  the  offioe^  even  though  he  did  noC 
reside  there. 

Oppice  op  the  Attorney  General^ 

August  10, 1824. 

Sir:  I  have,  according  to  your  request,  examined  Mr.  Peter- 
son's claim  to  the  salary  of  the  surveyor  of  the  district  of  Pe- 
tersburg, and  proceed  to  give  you  my  opinion  on  that  claim. 
At  the  first  organization  of  the  United  States  into  districts  and 
ports  for  the  collection  of  duties,  by  the  act  of  Slst  July,  1789, 
Bermuda  Hundred  and*  City  Point  were  constituted  a  district; 
and  that  act  directed  that  a  collector  and  surveyor  should  be 
appointed  to  reside  at  Bermuda  Hundred  or  City  Point;  which 
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it  directed  should  be  the  sole  port  of  entry;  also  surveyor  for 
Petersburg,  to  reside  thereat;  and  a  surveyor  for  Richmond 
and  Manchester,  to  reside  at  Richmond.  Thus  there  were 
three  surveyors  to  be  established  in  the  district  of  Bermuda 
Hundred  and  City  Point.  All  of  them  taking  their  designa- 
tioa  from  the  district  to  which  they  belonged^  were  surveyors 
of  Bermuda  Hundred  and  City  Point;  the  only  discrimination 
between  them  arising  from  their  place  of  residence.  Thus,  the 
first  surveyor  must  have  been  commissioned  as  a  surveyor  of 
the  district  of  Bermuda  Hundred  and  City  Point,  to  reside  a( 
Bermuda  Hundred  or  City  Point;  the  second,  as  a  surveyor 
of  the  district  of  Bermuda  Hundred  and  City  Point,  to  reside 
at  Petersburg,  &c.  The  same  organization  as  to  this  district^ 
and  the  surveyors  who  were  to  do  duty  within  it,  was  kept  up 
by  the  act  of  the  4th  August,  1790,  which  repealed  the  former 
act;  and  by  that  of  the  2d  March^  1799,  by  which  the  act  of 
4th  August  was  repealed.  But,  by  the  act  of  the  10th  May^ 
1800,  the  district  of  Bermuda  Hundred  and  City  Point  was 
divided  into  two  districts,  called  the  district. of  Petersburg,  and 
Che  district  of  Richmond;  (the  district  of  Petersburg  was  to 
include  City  Point,  and  the  district  of  Richmond  to  include 
Bermuda  Hundred.)  Thus  the  old  designation  of  the  district 
of  Bermuda  Hundred  and  City  Point  was  at  an  end.  There 
was  no  longer  any  such  district;  it  was  lost  in  the  two  new 
districts  of  Petersburg  and  Richmond.  The  law,  however, 
which  produced  this  change  in  the  district,  still  required  that 
the  surveyors  within  the  two  districts  should  continue  to  reside 
at  the  places  established  by  law;  that  is,  one  surveyor  at  Ber« 
BUida  Hundisd  or  City  Point,  one  at  Petersburg,  and  one  at 
Richmond.  The  aurveyor  who  had  resided  at  Bermuda  Hun- 
dred or  City  Point  was  still  to  perform  the  duties  of  surveyor 
fx  both  these  places^  (Bermuda  Hundred  and  City  Point,)  as 
he  had  always  done.  But  how  was  he  to  be  commissioned? 
MThilst  Bermuda  Hundred  and  City  Point  belonged  to  the 
same  district  to  which  they  gave  name,  there  was  no  difficulty 
in  the  case;  he  was  commissioned  as  a  surveyor  of  the  district 
of  Bermuda  Hiindred  and  City  Point,  to  reside  at  Bermuda 
Hundred  or  City  Point.  But,  by  the  new  arrangement,  these 
places  were  thrown  into  different  xdistricts — the  one.  into  the 
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district  of  Petersbui^^  and  the  other  into  the  district  of  Rich' 
mond:  still  the  new  law  required  that  a  surveyor  should  reside 
at  the  one  or  the  other  of  these  places^  and  to  perform  the 
duties  of  both.  He  must  necessarily^  therefore^  have  an  ao- 
thority  to  act  in  both  districts;  and  I  do  not  perceive  how  it 
was  possible  to  do  this  in  any  other  way  than  that  which  was 
adopted  in  the  commission  which  was  given  to  Mr.  Peterson 
in  1811;  and  by  which  he  was  appointed  ^^a  surveyor  for  Uie 
districts  of  Petersburg  and  Richmond ^  to  reside  at  City  Point 
or  Bermuda  Hundred."  The  manifest  object  of  the  coinmiff- 
sion  was  the  object  of  the  law — ^to  enable  the  surveyor  to  act 
both  at  Bermuda  Hundred  and  City  Point,  as  he  had  all  akng 
acted  while  the  district  was  the  district  of  Bermuda  Hundred 
and  City  Point.  In  1821  Mr.  Peterson  was  again  commis- 
sioned as  ^'a  surveyor  lor  the  port  of  Petersburg  and  Rich* 
mond;''  no  residence  is  prescribed  in  the  commission,  and  Pe* 
tersburg  and  Richmond  are  treated  as  one  port;  whereas  the 
act  of  the  10th  May,  1900,  after  dividing  the  old  district  into 
the  district  of  Petersburg  and  the  district  of  Richmond,  declares 
that  the  port  for  the  district  of  Petersburg  shall  extend  from 
Petersburg  to  City  Point,  and  that  the  port  for  the  district  of 
Richmond  shall  extend  from  Richmond  and  Manchester  to 
Bermuda  Hundred.  The  last  commission  is  therefore  irregu- 
lar, in  treating  both  these  places  as  one.  Had  it  run  '<  for  the 
ports  of  Petersburg  and  Richmond'' — ^in  the  plmral,  instead  of 
the  singular — it  would  have  been  so  &i  correct,  and,  accord* 
ing  to  the  sense  of  the  word  <^port,"  as  defined  in  the  law, 
would  have  been  applicable  to  the  harbors  of  Bermuda  Hun- 
dred and  City  Point,  and  the  waters  leading  to  them,  and 
would  have  authorized  him  to  do  the  duty  a»  formerly  at  both 
these  places.  Its  only  remaining  defect  would  then  have  been 
in  not  designating  the  place  of  his  residence;  b^t  this  would 
have  been  inferrible  from  his  commission,  compared  with  the 
past  legal  history  of  this  surveying  establishment.  Thus  con- 
nected,  his  commission  would  have  manifestly  pointed  to  a 
residence  at  Bermuda  Hundred  or  City  Point,  for  the  purpose 
of  enabling  him  to  do  duty  at  both  places^  according  to  the 
original  and  continued  design  of  all  the  laws  upon  this  subject. 
it  is  very  clear  that  the  last  commission  was  filled  up  with* 
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out  attending  to  the  language  of  the  former  commission^  the 
Kasnns  oQt  of  which  that  language  gretir,  or  the  series  of  laws 
which  made  that  language  not  onljr  proper  but  necessary. 

It  does  not  appear  to  ale,  however,  that  the  last  commission 
intended  to  atter  the  situation  of  Mr.  Peterson.  This  commis- 
«ioQ  was  no  doubt  produced  by  the  act  of  the  15th  May,  1880| 
which  put  an  end  to  his  former  commission  on  the  30th  Sep- 
tember of  thkt  year,  and  consequently  made  it  necessary  to 
commission  him  anew.  The  single  purpose,  therefore,  of  the 
commission  of  March,  1621,  wae  to  restore  Mr.  Peterson  to 
the  same  place  which  he  held  under  the  commission  of  1811* 
it  should  be  read  as  if  the  woid  **port"  were  <*ports,"  and 
«s  if  his  rssidence  at  Bermuda  Hundred  or  City  Pbint  were 
again  inserted.  Mr.  Peterson  had  so  understood  it.  He  has 
continued  to  reside  at  City  Point,  and  to  do  the  duties  of  sur^ 
veyor  both  for  City  Point  and  Bermuda  Hundred,  as  formerly; 
in  which,  in  my  opinion,  he  has  done  right. 

But  all  the  former  laws,  a$  well  ae  the  present  law,  hare 
ever  contemplated,  and  still  continue  to  contemplate,  a  separate 
surveyor  to  reside  at  Petersburg,  for  whom  asepatate  salary 
has  all  along  been  provided,  and  is  still  provided.  Thus,  by 
the  compensation  law  of  the  8th  of  May,  1792,  in  addition  to 
the  fees  and  emoluments  fixed  by  law,  it  was  enacted  that  a 
salary  of  fifty  dollars  per  annum  should  be  paid  to  the  surveyor 
at  Petersburg.  By  the  act  of  .2 1st  February,  1795,  this  salary 
was  raised  to  one  hundred  and  fifty  dollars;  by  that  of  3d 
March,  1797,  it  was  again  raised  to  two  hundred  and  fifty 
doileiiSi  at  which  sum  it  was  continued  by  the  act  of  2d  March^ 
1799.  By  the  act  of  7th  May,  1822,  this  salary  was  reduced 
to  two  hundred  dollare,  at  which  it  now  stands. 

It  is  stated  that,  although  the  law  has  thus  all  along  contem* 
{dated,  and  still  contemplates,  a  distinct  and  separate  surveyor 
at  Petersburg,  and  has  provided  for  him  a  distinct  and  separate 
salary,  yet  that  no  surveyor  has  ever  been  appointed  to  reside 
at  Petersburg.  In  considering  the  causes  which  might  have 
led  to  thisotaission,  it  occurred  to  me,  from  the  geographical 
relation  of  Petersburg  to  Bermuda  Hundred  and  City  Pointy 
that  there  were  possibly  no  official  duties  which  called  for  the 
residence  of  a  distinct  and  separate  surveyor  at  PetersbiN'g>  but 
44 
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that  all  such  daties  had  been  presumed  U>  have  been  jmeti- 
cally  anticipated  by  the  perfonnaiiceof  those  duties  appro^titoi 
by  law  to  the  surveyor  required  to  reside  at  Bermuda  Handred 
or  City  Point.  Yet  it  seemed  strange  to  me  that  an  office 
tfius  pioyen  to  be  unnecessary  and  a  mere  sinecure y  sboiiid  have 
been  continued  by  law;  and  that  so  late  as  May,  1820,  the 
salary  of  that  officer  should  have  been  nsodified.  I  took  the 
liberty,  therefore,  to  put  the  question  to  you,  wheth^  theie 
were  any  duties  other  than  those  devolved  pn  the  surveyor  at 
City  Point  and  Bermuda  Hundred,  whicH  called  for  the  action 
of  a  surveyor  between  City  Point  and  Petersburg,  and  at  die 
town  of  Petersburg.  The  documents  which  have  been  fur- 
nished to  me,  in  answer  to  this  call,  show  that  them  are  such 
duties;  duties  which  do  not  belong  to  the  surveyor  at  City 
Point  or  Bermuda  Hundred,  but  which  belong  exclusively  to 
the  surveyor  assigned  by  law  to  Peteiabarg,  as  his  place  of 
residence.  It  appears  also,  by  these  documents,  that  John  H. 
Peterson,  the  surveyor  at  City  Point  and  Bermuda  Hundred, 
has,  in  addition  to  his  proper  duties,  been  reqiiired  by  the  gov- 
ernment to  perform  the  duties  of  |he  surveyor  at  Petersburg, 
and  that  he  has  performed  them  all  with  fidelity.  The  ques- 
tion is,  whether  he  is  entitled  to  the  salary  which  the  law  has 
given  for  the  performance  of  the  duties  which  he  has  performed? 
The  question  seems  to  me  to  be  a  very  simple  one^  I  am  de- 
cidedly of  opinion  that  he  is  entitled  to  this  salary.  The  ob- 
jections to  it  are  merely  technical. 

The  first  is,  that  his  commission  does  not  authorize  the  per- 
formance of  these  duties.  If  thrs  were  so,  the  objection  would 
seem  to  me  to  come  very  ungraciously  from  the  govermneot, 
which  has  required  him  to  perform  them.  But  I  am  of  opinion 
that  the  objection  is  not  well  founded .  The  commission  of 
1811  authorizes  him  to  perform  the  duties  of  surveyor  within 
the  district  of  Bermuda  Hundred  and  City  Point,  and  Peters- 
burg and  the  whole  Appomattox  river  were  within  that  distiii-t. 
His  commission  of  1821  authorizes  him  to  perform  the  duties 
of  surveyor  for  the  port  of  Petersbhrg;  and  this  port  extends 
irom  Petersburg  to  City  Point,  within  which  limits  all  the  duties 
of  the  surveyor  to  reside  at  Petersburg  have  arisen  and  have 
been  performed.  His  commission,  therefore,  did  authorize  him 
to  perform  these  duties. 
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The  second  objection  is,  that  the  law  requires  the  surveyor 
who  is  to  draw  t^ic  Peterst)urg  salary  to  reside  at  Petersburg. 
It  does  so.  But  the  goverument  has  dispensed  with  this  red* 
dence  in  the  case  of  Mr.  Peterson.  The  law  seemed  to  con- 
sider the  residence  of  the  surveyor  at  Petersburg  necessary 
to  the  performance  of  those  duties;  but  the  government  has 
found,  and  experience  has  shown,  that  it  is  not  necessary; 
because  it  is  proven  that  these  duties  may  he,  and  have  been, 
faithfully  performed  by  an  officer  who  resided  at  City  Point. 
If  there  has  been  anything  irregular  in  this  case,  it  has  been 
an  irregularity  imputable  to  the  governments  and'  not  to  Mr. 
Peterson:  and  after  having  required  this  service  at  his  hands, 
and  recerved  it  too,  it  would  not  strike  me  as  very  just  to  object 
io  its  regularity.  But  I  have  nevernndetstood  that  the  failure 
of  an  oAcet  to  fix  his  residence  where  the  law  has  required  it 
tp  be  fixed,  either  vitiates  hi^  official  acts,  or  impairs  his  claim 
for  the  cooipeasation  given  by  the  [aw  for  the  performance  of 
those  acts.  The  case  very  of^n  occurs  with  regard  to  county 
court  clerks,  who  are  required  to  reside  at  the  court-house  of 
the  county,  or  to  fix  their  offices  there.  Clerks  have  frequently 
&iled  to  comply  with  this  requisition;  yet  this  failure  ha^  never 
been  supposed  either  to  invalidate  their  official  acts,  or  to  destroy 
tbeif  right  to  their  fees.  And  the  argument  is  a  fortiori  where 
the  employer  (as  the  government  have)  has  itself  waived  the 
residence,  and  called  for  the  performance  of  ^he  duties. 
,  Finally,  I  cannot  perceive  on  what  principle  of  equal  justice 
the  government  can  have  paid  Mr.  Ryland  Randolph  for  the  per- 
formance of  the  duties  of  surveyor  at  Richmond  the  salary  fixed 
by  law,  without  having  ever  commissioned  that  gentleman  to 
perform  those  duties;  and  yet  refuse  to  pay  Mr.  Peterson  for 
the  performance  of  the  duties  of  surveyor  at  Petersburg  the 
salary  &^aA  by  law,  after  having  commissioned  that  gentleman 
to  perform  those  duties,  and  called  upon  him  to  perform  them; 
and  after  it  appears,  too,  by  the  evidence,  tl^at  he  has  performed 
them  fidthfuUy.    The  documents  are  returned. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe- 
dient servant, 

WM.  WIRT. 

J08EPH  Anderson,  Esq., 

First  ChmptroUer,  Treasury  Department, 
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Payment  under  the  act  of  May  34, 1834,  ^*for  the  r^iefof  the  assi^ees  and  legal 
repretentatlTes  of  Jokn  H«  Piatt,"  may  he  made  to  the  assignees  to  the  affloimt 
of  their  assi^ment;  and  as  the  amount  for  which  the  claim  was  a8sie:iisd  was 
not  fixed  in  the  assignmant,  it  having  been  given  for  advances  "made  and  to  be 
made,"  the  accounting  officers  must  examine  into  and  ascertain  the  amount 
actually  due  the  assig^iees  thereon. 

Notes  of  the  assignor  exhibited  by  the  assignees  are  |»Hiiw  fam  evidence  of  the 
debty  yst  the  adiAiaislntors  have  the  li^t  te  controvert  it. 

Offic£  qf  thb  Attoknet  Gknerai., 

AMgUMi  13,  1824, 
Sir:  The  qnestioBS  which  you  lefisr  fbt  my  epinioii,  at  the 
request  of  the  Second  Comptroller;  are — 

1.  Whether^  under  the  act  of  Shy  24, 1884,  ««fbr  the  relief 
of  the  assignees  and  legal  representatives  of  John  H.  Piatt^'' 
William  M.  Walker,  one  of  those  assignees,  caa  claim  more 
than  the  amonnt  of  his  assignment? 

2.  Whether  certain  notes,  presented  by  Mr.  Walker  in  sup- 
port of  his  claim,  are  legal  evidences  of  debt  from  Piatt  to  him? 

Under  the  first  question,  the  Comptroller  represents  Mr. 
Walker's  assignment  as  being  for  $10,000;  bat,  on  turning  to 
tlie  assignment  which  yon  have  sent  me  with  the  papers,  I  find 
that  it  purports  to  be  to  secure  to  Mr.  Walker  certain  advances 
which  he  had  then  made  to  Mr.  Piatt,  and  certain  other  ad- 
vances  intended  to  be  made  by  him  to  Mr.  Piatt,  or  for  his  use, 
fwt  expected  to  exceed  in  the  whole  the  sum  of  ten  thoasand 
dollars.  So  that  the  amount  is  not  fixed  by  the  assignment,—' 
it  is  left  open;  and  the  object  of  the  assignment  is  to  secure 
to  Mr.  Walker  the  repayment,  not  only  of  what  he  had  ad- 
vanced, but  also  of  what  he  should  advance  to  Mr.  Piatt — the 
sum  often  thousand  dollars  being  stated  only  conjecturally.  I 
am  of  the  opinion  that  the  assignment  is  good  for  all  the  ad- 
vances  made  by  Mr.  Walker  to  Mr.  Piatt,  or  to  his  use,  by  the 
authority  of  Mr.  Piatt,  on  the  credit  of  this  fund,  although  the 
amount  may  exceed  ten  thousand  dollars.  But  they  must 
appear  to  have  been  advances  made  to  Mr.  Piatt,  or  to  his  use, 
by  his  authority,  or  with  his  concurrence.  It  was  not  the  in- 
tentioia  of  the  deed,  for  example^  to  authorize  Mr.  Walker  lo 
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speculate  on  the  debts  of  Mr.  Piatt,  after  his  death,  and  to  claim 
the  full  nominal  value  of  debts  so  brought  in. 

Mr.  Piatt  wanted  mouey;  he  wished  to  raise  it  on  the  credit 
of  this  fund  due  to  him  from  the  United  States.  For  all  ad-. 
mnces,  then,  made  by  Mr.  Walker  to  Mr.  Piatt,  under  this 
view,  the  assignment  gives  Mr.  Walker  a  lien  on  this  fiind. 
The  lien  reaches  and  covers,  not  only  all  advances  made 
directly  to  Mr.  Piatt  in  person,  but  all  advances,  also,  made 
to  his  use. 

If,  fer  example,  Mr.  Piatt  should  have  drawn  an  order  on 
Mr.  Walker  in  fiivor  of  a  third  person,  the  payment  made  to 
such  third  person  would  be  an  advance  to  the  use  of  Mr.  Piatt. 
So^  also,  if  Mr.  Piatt  should  have  indicated  to  Mr.  Walker  cer- 
tain debts  which  he  wkhed  bun  to  take  up,  and  Mr.  Walker, 
60  dicected,  did  take  them  up,  either  during  the  life  or  after  the 
death  of  Mr.  Piatt^ — I  should  hold  that  such  payment  was  an 
advance  by  Mr.  Walker  to  the  use  of  M^.  Piatt^  within  the 
meaning  aud  operation  of  this  assignment;  and  that  for  all 
sums  actually  paid  by  Mr.  Walker  under  such  direction,  and 
authority  from  Mr.  Piatt,  Mr.  Walker  would  stand  a  creditor  on 
this  fiind,  by  virtue  of  this  asstgnm/^nt. 

The  act  of  Congress  does  not  profess  to  settle  the  amounts 
due  to  the  assignees.  It  directs  $o  much  to  be  paid  to  the  per- 
son or  persons  holding  Piatt's  assignment  of  said  claim,  as  ufill 
saii^y  ike  mime.  The  assignment,  so  far  as  Mr.  Walker  was 
concerned,  being  open  as  to  the  sum.  Congress  could  not  have 
intended  that  any  certain  sum  should  be  paid  to  him;  but  in* 
tended  to  leave  it  open  to  him  to  show  how  much  was  due  to 
him  under  the  assignment.  This  he  must  show  to  the  ac* 
counting  ofSicers^  on  the  principle  already  stated;  and  it  is  only 
to  the  amount  which  he  shall  so  show  that  he  is  entided  to 
payment  of  this  fund  by  virtue  of  the  assignment.  Whatever 
is  not  payable  to  the  assignees,  is  directed  by  the  law  to  be 
paid  to  the  administrators  of  Piatt;  and,  consequently,  after 
payment  of  the  assignees,  the  residue  must  be  paid  to  those  ad- 
ministrators, or  to  the  penson  authorized  by  them  to  receive  it. 

If  Mr.  Walker  holds  a  power  from  the  administrators  to  re- 
ceive the  balance  which  under  the  law  would  be  due  to  them, 
such  balance  most  be  paid  to  him^  not  as  assignee,  but  as  the 
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agent  of  the  administrators  of  Piatt.  With  regatd  to  Generel 
Parker's  claim  as  one  of  the  assignees,  I  have  already  giren  an 
opinion  as  to  the  effect  which  should  be  allowed  to  the  iDJone- 
tion,  and  which  it  is  unnece^sarf  to  repeat. 

On  the  2d  question,  lean  only  say  that  the  notes  exhibited 
are  prima  facie  eridence  of  debt  fit)m  Piatt  to  Mr.  Walker. 
The  administrators,  however,  or  any  assignee  standing  after 
Mr.  Walker,  in  case  of  the  inadequacy  of  the  fond  to  pay  both 
Mr.  Walker  and  such  subsequent  assignee,  would  have  a  right 
to  controvert  this  evidence  of  debt,  and  put  Mr.  WiAerto  ftrtii^ 
proof. 

The  accounting  officers,  also,  who  are  required  by  the  law 
to  distribute  this  fund  between  the  assignees  and  the  adminis- 
trators, in  the  order  pointed  out  by  the  act,  have  a  right,  if  they 
see  cause,  to  call  for  farther  proof  from  Mr.  Walker;  to  reqnire 
him,  for  example,  to  prove  that  the  debts  were  actually  paid 
by  him,  and  that  they  were  advances  within  the  alignment;  bat 
if  the  proof  be  admitted  by  all  who  aire  interested  to  dispute — that 
is,  by  all  subsequent  assignees  and  by  the  administrators — the 
accounting  officers  would  fulfil  the  purpose  of  the  law  by  acting 
upon  such  admission,  taking  care  to  file  the  -proof  of  such  ad- 
mission. Pr\pr  assignees  have  no  interest  in  this  discussion, 
because  their  claims  will  have  been  jM'eviously  secured. 

The  documents  are  returned. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obedi* 

ent  servant, 

WM.  WIRT. 

To  the  Secretary  op  War. 


PROCEEDINGS  ON  INJUNCTION  UNDER  ACT  OF  MAY  13,  18». 

The  proceedings  to  be  had  on  an  injunction  granted  by  the  district  judge  of 
Georgia  ngtuiiHi  furOier  proceedings  upon  a  warrant  of  distress  issued  from  the 
Treasury  Department,  tinder  the  act  of  Congress  of  the  ISth  May,  ia90> 
should  be  the  same  as  in  other  cases » exoept  that  no  answer  is  necesaary  on 

the  part  of  tlie  United  States. 

Office  of  tok  Attornky  Gbnsrai*, 

August  23, 1824. 
Sir:  I  have  to  acknowledge  your  communicatioR  of  the  81st 
instant^  addressed  to  me  in  tlie  abaenoe  of  the  head  of  your  de- 
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paitment;  and  have  only  to  regret  that  you  have  not  propound- 
ed the  specific  questions  of  law  on  which  yon  wish  my  opnion. 
The  case  is  one  of  an  injunction  granted  by  the  district 
judge  of  Georgia  against  further  proceedings  upon  a  warrant  of 
distress  issoed  from  the  Treasury  Depattment  against  Archibald 
S.  Bultoch,  under  the  act  of  Congress  of  the  16th  May,  1820. 
Tiie  injunctioil  was  awarded  under  the  powisr  given  to  the  dis- 
trict  judge  by  the  4th  section  oif  that  act;  and,  as  I  understand 
Mr.  Habersham,  the  questions  on  which  he  wishes  your  in- 
stnictions  are-^ 

1.  Whether,  for  liquidation,  the  accounts  between^  the  United 
States  and  Mr.  Bulloch  are  to  be  referred  to  auditors,  according 
to  the  usual  practice  of  ohancery  courts  in  such  cases,  or  to  a 
jury? 

2.  Whether,  if  referred  to  auditors,  and  the  settlement  of  the 
accounts  as  made  by  them  should  be  open  to  exceptions,  such 
exceptions  shall  be  filed? 

3.  Whether  the  deciee  of  the  district  court  will  be  final,  sub- 
ject only  to  an  appeal  to  the  circuit  court? 

The  4ih  section  of  the  act  of  Congress  seems  to  me  to  answer 
all  these  questions,  by  declaring  that  ^'  the  same  proceedings 
shall  be  bad  on  such  injunction  as  in  other  cases,  except  that 
no  answer  shall  be  necessary  on  the  part  of  the  United  States," 

Whatever  proceedings,  therefore,  would  be  had  in  such  a 
cotttioversy  be£>re  a  court  of- chancery,  if  two  private  indi*. 
viduals  were  the  parties,  are  the  proceedings  which  the  law  de« 
dares  shall  be  had  in  this  case,  with  the  single  exception — that 
no  answer  is  necessary*  These  questions,  theorefore,  and  all 
others  which  may  arise  in  the  case,  refer  themselves  to  the  rulea 
of  practice  and  the  principles  by  which  courts  of  equity  are  gov- 
erned in  the  settlement  of  itidividual  controverses. 

I.  A  matter  of  complicated  account  in  courts  of  ohancery  is 
always  referred  to  auditors,  never  to  a  jury.   This  is  a  matter  of  < 
complicated  account,  and  the  proper  reference  h  therelbre  to  - 
auditors. 

2^  If  the  report  of  the  auditors  be  open  to  exceptions,  excep* 
tions  would  be  filed  in  an  individual  case;  they  would  be  proper, 
therefere,  in  this  case. 

3.  The  decrebof  the  distriet  court  would  be  final  botwQ»i« 
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individuals,  subject  only  to  appeal  to  the  circuit  court;  and  so 
it  must  be  in  this  instance. 

The  case  strikes  me  as  so  plain  and  simple  a  one,  that  I  am 
disposed  to  suspect  that  I  have  either  misapprehended  Mr.  Ha- 
bersham's questions,  or  that  there  are  difficulties  in  the  ques* 
tions  which  do  not  occur  to  me.  If  eitlier  of  these  should  be 
the  case,  you  will  please  comn^unieate  with  me  further. 

I  remain^  sir,  very  respectfully,  your  obedient  servant, 

WM.  WIRT. 

S.  Pleasomton^  Esq.,  Agent  of  the  TVeaeury. 


TENURE  OP  THE  OFFICE  OF  A  JUDGE  IN  MICHIGAN. 

The  act  of  3d  March,  18S9,  was  a  pennanent  and  gvnefal  amendment  of  the  pre- 
eziiting  judiciary  lystem,  affectiag  not  only  the  judge*  then  in  offce,  but  dl 
vibo  ahould  tkeroafler  come  into  office  in  tke  Territory  of  Midugmn. 

It  may  be  expedient  to  tend  tbe  subject  to  Congress  for  their  consideration  audi 
sanction  of  the  acts  of  the  judge  whose  case  is  considered  in  this  opinion » 
■houM  they  require  it. 

Office  of  the  Attorney  General, 

September  21, 18U. 
Sib:  Judge  Doty*s  letter  of  the  12th  July,  1824,  which  yoa 
hare  submitted  for  my  consideration,  presents  difficulties  which 
I  think  can  be  removed  in  no  other  way  than  that  which  he 
suggests:  that  is,  by  an  act  of  Congress.  I  think  that  the  Ex- 
ecutive has  done  right  in  considering  the  law  of  the  3d  March, 
1823,  as  a  pennanent  and  general  amendment  of  the  pre-exist- 
ing system,  affecting  not  only  the  judges  then  in  office,  but  all 
who  should  thereafter  come  into  office  in  the  Territory  of  Mich- 
igan. And  although,  by  the  act  of  the  30th  January,  1823, 
under  which  Judge  Doty  was  appointed,  he  is  called  an  addi- 
tional judge,  and  his  jurisdiction  is  limited  to  three  counties, 
yet  is  he,  by  the  same  act,  in  its  title  as  well  as  its  enacting 
clause,  called  ^^  a  judge  ii)r  the  Michigan  Territory;''  and,  not- 
withstanding the  limitation  of  his  jurisdiction  to  three  counties, 
he  is  still  a  judge/or  the  Michigan  Territory  ;  and  is,  I  think, 
therefore,  within  the  terms  of  the  act  of  the  3d  March,  18b23* 
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It  is  highly  probable  that  when  Congress  was  passing  this  last 
act  they  had  for  the  tiihe  lost  sight  of  that  of  the  30th  January 
preceding^  under  which  Judge  Doty  was  appointed ^  or  they 
would  have  taken  care  to  remove  all  doubt  of  their  intention  to 
include  tlie  additional  judge  in  this  new  limitation  upon  the 
tenure  of  his  office,  as  well  as  the  judges  antecedently  appointed. 
No  satis&ctory  reason  is  perceived  for  the  distinction  which  is 
supposed  by  Judge  Doty  to  exist  between  them;  and  the  lan- 
guage of  the  act  of  the  3d  March  seems  to  me  to  be  quite  broad 
enough  to  cover  the  case.  If  it  was  the  intention  of  Congress 
to  include  the  additional  judge  under  the  provision^  of  the  act 
of  the  3d  March^  1823,  Judge  Doty  must  be  considered  as  one 
of  the  judges  of  the  Michigan  Territory,  and  as  one  whose  com- 
mission would  expire  pn  the  1st  January,  1824«  The  conser 
quences  would  be  those  which  he  has  himself  indicated,  to  witc 
that,  not  having  taken  the  oath  of  office  before  the  governor  of 
the  Territory,  according  to  the  ordinance,  he  was  never  duly 
qualified  under  his  first  commission;  and  that  having  held  a 
court  at  Prairie  du  Chien,  after  the  expiration  of  his  first  com- 
mission, and  before  his  qualification  under  his  second  commis- 
sion, (to  wit:  in  May,  1S24,)  that  court  was  held  without 
authority,  and  all  its  acts  are  void. 

If,  on  the  contrary,  Judge  Doty  is  right  in  the  opinion  that  the 
act  of  the  34  March,  1S23,  does  not  affect  his  appointment,  and 
he  is  not  to  be  considered  as  a  judge  within  the  intendment  of 
the  ordinance  for  the  government  of  the  Northwestern  Territory, 
but  as  a  judge  created  by  a  special  act  of  Congress  in  the  exer- 
cise of  their  power  to  erect  inferior  courts,  then  the  first  com- 
inission  is  jstili  in  force,  and  allthat  has  beeu  done  under  it  is 
valid;  the  second  commission  being  absolutely  void. 

But,  entertaining  the  opinion  of  the  case  which  I  do,  I  submit 
it,  whether  it  be  not  expedient  to  send  the  subject  to  Congreds> 
for  their  consideration  and  sanction  of  the  acts  done  by  Judge 
Doty  under  his  first  commission,  if  they  shall  be  of  the  opinion 
that  they  require  such  sanction. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe* 
dient  servant, 

WM.  WIRT. 

The  Presidbnt  of  the  Unitbo  States. 
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ORGAmZATION  OF  GENERAL  COURTS-MARTIAL. 

Where  a  general  court-martial  has  been  oider^d  and  die  namaa  of  the  ofAten 
and  supernumeraries  to  eompose  it  are  set  forth  in  th«  warrant,  and»  by  reason, 
of  the  non-attendance  of  one  of  the  officers  on  the  first  day,  a  supernumerary 
takes  his  place,  and  the  court,  thus  organized,  proceeds  to  business,  the  absent 
member  cannot  properly,  thereafter,  be  added  to  the  ooart  upoA  his  anhal, 
until  the  case  on  trial  has  b««n  disposed  of,  if  at  sil. 

There  is  nothing  in  the  acts  of  Congress  on  this  subject,  nor  in  any  of  the  anal- 
ogies of  the  law  in  relation  to  civil  tribunals,  which  authorizes  a  newly  arrired 
member  to  be  superadded  at  aU  to  a  court  which  has  been  once  legally  organized 

Office  of  tbe  AttoJuiet  General, 

Nwember  18, 1824. 
Sir:  I  am  of  the  opinion  that  the  oi^nisation  of  tbe  general 
coun-martial,  as  constituted  on  the  16th  instant  at  Biooklya 
under  the  order  of  your  department,  cannot  be  chu^ed.  Your 
order  was  for  a  general  courtmartial  to  consist  of  seven  mem- 
bets,  who  are  detailed  bjr  name,  and  three  supemutneraries, 
who  are  also  detailed  by  name,  or  any  five  or  more  of  them; 
and  the  court  was  authorized  and  ordered  to  assemble  on  board 
the  United  States  ship  Washington,  T4,  at  the  navy-yard  at 
Brooklyn,  in  the  State  of  New  York,  on  Monday,  ttra  IStli 
instant,  for  the  trial  of  Wm.  A.  Weaver,  lieutenant,  and  others, 
for  the  offences  with  which  they  severally  stood  charged; 
which  charges,  (the  warrant  proceeds  to  state,)  together  with 
ttie  testimony  in  support  of  them,  will  be  laid  before  the  court. 
One  of  the  members  detailed  fiiiled  to  attend,  and  one  of  tbe 
supernumeraries  was  put  in  his  place;  and  the  court,  thus  con- 
stituted, was  qualified,  and  proceeded,  on  the  day  appointed 
by  the  warrant,  and  at  the  place  appointed,  to  the  discharge  of 
the  duties  so  committed  to  them.  While  they  were  engaged 
in  the  first  case,  the  member  who  had  been  absent  arrived. 
The  question  is,  whether  he  can  be  placed  on  the  court  aiker 
die  trial  of  that  case  is  over,  and  before  another  commences? 
1  think  not.  The  court  is  a  general  court-martial. .  It  is  already 
regularly  constituted  and  fully  organized  according  to  the  war* 
rant;  and  by  the  warrant,  the  court  so  organized  is  charged 
with  all  the  eases.  The  authority  of  the  department,  so  far  as 
the  constitution  of  the  court- and  the  subjects  committed  to 
them  are  concerned,  was  expended  by  the  warrant;  and  there  . 
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seems  to  me  to  be  no  authority  to  changtf  the  modification  of 
the  court,  which  is  regularly  formed  according  to  the  warrant. 
The  39th  article  of  the  roles  and  regulations  for  the  govern- 
ment of  the  navy  seemd  to  me  to  contemplate  the  unity  and 
immutability  of  a  general  eourt-martial,  which  shall  have  been 
once  constituted  and  shall  have  commenced  its  session.  Tlie 
members  whose  absence  is  therein  spoken  of,  are  the  members 
who  shall  have  qualified  as  members  of  the  eourt^  not  those 
who  shall,  merely  have. been  named  in  the  warrant  as  mem* 
bers.  I  can  discover  nothing  in  any  of  the  acts  of  Congress 
on  the  subject^  nor  in  any  of  the  analogies  of  the  Isw  in  rela* 
tion  to  civil  tribunals,  which  authorizes  the  newly  arrived 
member  to  be  superadded  tb  the  court.  Yet,  if  the  practice, 
has  been  otherwise,  and  has  been  acquiesced  in,  it  may^  I 
think,  be  ^fely  followed. 

I  have  the  honor  to  remain,  sir,  most  respectfully,  3rour  obe- 
dient servant, 

WM.  WIRT. 

To  the  Secretary  op  the  Navy. 


PATENTS  FOR  LANDS. 

Land  patents  may  and  ought  to  be  withheld  where  the  confirmations  hare  been 
obtained  by  fraud.    If  actually  issued,  the  courts  will  cancel  them. 

Office  op  the  Attorney  Genbrai., 

November  S25,  1824. 
Sir:  On  the  question^  '^  Whether  patents  can  be  withheld 
by  government  for  lands  where  their  confirmation  has  been  ob- 
tained by  fraud?''  I  entertain  no  doubt  that  they  can  and 
ought  to  be  withheld.  Nor  have  I  any  doubt  that,  if  pateats^ 
bad  been  actually  issued  under  such  circumstances^  the  courts 
of  the  country  might  and  would  cancel  and  avoid  them. 

i  have  the  honor  to  remain,  very  respectfully >  your  obedient 
servant, 

WM.  WIRT. 

To  the  ^ICREfARY  OF  THE  TitfiABtoT. 
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PAYMENT  UNDER  ACT  OP  MAY  24,  1834, 
ITie  g;oTernmeDt  cannot  legally  retain  out  of  the  moneyv  Erected  by  the  act  of 
Cong;reM  of  May  94, 1884,  to  be  paid  to  certain  assignees  and  representatives, 
a  bill  against  the  creditor,  assigned  to  the  Treasurer  under  protest. 

Offic£  of  th£  Attorney  General, 

Decetuber  15, 1824. 
Sir:  On  the  statement  of  fects  submitted  to  me  yesterday 
from  your  department,  I  am  of  the  opinion  that  the  govern* 
ment  cannot  legally  retain  out  of  the  moneys  directed  by  the 
act  of  Congress  of  May  24, 1824,  to  be  paid  to  the  assignees 
and  representatives  of  John  H.  Piatt,  the  amount  of  the  bill  of 
John  H.  Piatt  &  Co.,  which  had  been  assigned  to  the  Treas- 
urer under  protest.    The  documents  are  returned. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe- 
dient servant, 

WM.  WIRT, 
To  the  Sbcrbtary  of  the  Trkasury. 


LAW  OP  SETOFF. 

The  law  of  set-off  is  limited  to  mutual  debts  betv^cn  the  same  parties.  K  it  be 
d^iarted  from  at  the  treasury,  there  will  be  no  other  definite  rules  for  the  regu- 
lation of  its  practice. 

The  accounting  officers  cannot  set  off  against  A 's  trustees  a  debt  owing  by  A, 
to  the  assignees  of  B,  who  was  a  debtor  to  the  United  States. 

Office  of  the  Attorney  General, 

January  6,  1825. 
Sir:  On  the  case  stated  by  you,  I  do  not  discover  that  there 
is  any  thing  due  from  S.  Smith  &  Buchanan  to  the  United 
States,  which  can  be  set  off  against  the  claim  which  the  trus- 
tees of  S.  S.  &  B.  have  on  the  United  States  under  the  award 
of  the  commissioners  under  the  Florida  treaty.  If  S.  Smith 
&f  Buchanan  were  indebted  to  the  United  States,  such  debt 
might  be  set  off  against  this  claim.  The  statement,  however, 
shows  only  that  S.  S.  &  B.  are  indebted  to  the  assignees  of 
George  P,  Stephenson,  who  was  indebted  to  the  United  States. 
Can  the  United  States  set  off  against  S.  S.  &  B.'s  trustees  riie 
debt  which  S.  S.  &  B.  owed  to  the  assignees  of  George  P. 
Stephenson,  who  was  a  debtor  to  the  United  States  ?  This 
would  be  carrying  the  doctrine  of  set-off  further  than  it  has 
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ever  been  carried.  The  priority  which  the  United  Slates  have, 
is  only  as  to  the  estate  of  George  P.  Stephenson:  but  this  does 
not  impart  to  George  P.  Stephenson's  estate  a  prior  right  to  be 
paid  out  of  the  effects  of  S.  S.  &  B.  If  it  had  this  effect,  it 
might  go  ftirther,  and  impart  to  the  estate  of  S.  S,  &  B.  a  prior 
right  to  be  paid  out  of  the  effects  of  their  debtors,  and  so  on, 
tzdinfinitufn. 

I  cannot  discover  auy  legal  ground  on  which  the  United 
States  can  retain  from  the  trustees  of  S.  S*  &  B.  the  amount 
due  by  S.  S.  &  B.  to  the  assignees  of  George  P.  Stephenson; 
if  they  could,  the  effect  would  be  to  give  to  the  assignees  of 
O.  P.  S.  a  preference  over  the  other  creditors  of  S.  S.  &  B., 
to  which  they  are  not  entitled.  If  we  once  leave  the  limits 
within  which  the  law  of  set-off  acts,  (to  wit:  mutual  debts  be- 
tween the  same  partiesy)  there  will  be  no  drawing  any  other 
line;  and  the  United  States  n>ight  retain  against  S.  S.  &  B. 
the  amount  of  a  debt  due  by  them  to  G.  P.  8.,  because  he  was 
indebted  to  somebody  else,  who  was  indebted  to  somebody 
else;  and  so  on,  until,  in  the  chain  of  debtors,  we  come  to  one 
who  is  indebted  to  the  United  States,  and  as  to  whose  effects 
the  United  States  are  entitled  to  prior  payment.  I  am  of  the 
opinion  that  there  is  no  rule  of  law  by  which  the  retainer  in 
question  can  be  made, 

1  am,  sir,  very  respectfully,  your  obiedient  servant, 

WM.  WIRT. 

To  the  Skcrbtart  op  the  Treasury. 


PENSIONS. 

By  the  term  *'  until  the  end  thereof,"  (i.  t.  the  war  of  the  Revolution,)  contained 
ia  (he  pension  act  of  the  )8th  March,  ISIS,  ia  meant  <*  until  the  treaty  of  peace 
was  ratified." 

Tlie  preliminary  articles  provided  that  there  should  be  a  peace  when  the  terms 
of  a  peace  should  be  agreed  on  between  Great  Britain  and  France,  and  his 
Britannic  Majesty  should  be  ready  to  conclude  it;  but  as  they  were  only  pre- 
paratory to  a  peace,  there  was  no  peace,  in  contemplation  of  the  law,  until 
the  war  of  the  RerolutionVrminated,  by  the  rati6ieation  of  the  treaty  in  1783. 

Office  of  the  Attorney  General, 

February  12, 1825. 
Sir:  By  the  act  af  the  18th  March,  1818,  it  is  declared  that 
every  commissioned  officer^  private,  &c.,  who  served  in  the 


Digitized  by  CjOOQIC 


703  HON.  WILLIAM  WIRT 

Pensionfl. 

war  of  the  Revolution  until  the  end  thereof,  or  for  the  term 
of  nine  months  or  longer,  at  any  period  of  the  war,  shall  re- 
ceive a  pension  during  life.  The  question  which  you  pro* 
pound  for  my  opinion  is,  when  the  war  of  the  Revolution  ter 
minated  within  the  contemplation  of  this  act — <^  whether  at 
the  period  of  the  actual  cessation  of  hostilities  in  November^ 

1782,  when  the  preliminaries  of  peace  were  agreed  on;  or 
whether  at  the  period  of  the  ratification  of  the  treaty  of  peace, 
in  April,  1783?" 

I  apprehend  that  there  must  be  an  error  in  the  statement  of 
the  first  question:  that  is,  in  assuming  the  date  of  the  prelimi- 
nary articles  as  the  period  of  the  actual  cessation  of  hostilities. 
Those  articles  themselves,  in  their  title,  provide  that  the  treaty, 
into  whicK  they  are  to  be  introduced,  is  not  to  take  effect  until 
terms  of  peace  shall  be  agreed  on  between  Great  Britain  and 
France,  and  his  Britannic  Majesty  shall  be  ready  to  conclude 
such  treaty  accordingly.  The  7th  provisional  article  sUpulatea 
<^  that  there  shall  be  a  firm  and  perpetual  peace  between  bis 
Britannic  Majesty  and  the  States,  and  between  the  subjects  of 
the  one  and  the  citizens  of  the  other;  wherefore  all  hostilities, 
both  by  sea  and  land,  shall  then  immediately  cease."  When? 
When  the  terms  of  a  peace  shall  be  agreed  on  between  Oreat 
Britain  and  France,  and  his  Britannic  Majesty  shall  be  ready 
to  conclude  such  treaty  accordingly.    On  the  20th  January, 

1783,  the  preliminary  articles  of  peace  between  France  and 
Great  Britain  were  signed;  by  the  first  article  of  which  it  is 
provided,  that  as  soon  as  the  preliminaries  are  signed  and  raii- 
fiedj  sincere  friendship  shall  be  re-established  between  his  Blost 

Christian  Majesty  and  his  Britannic  Majesty,  their  kingdoms, 
&c.  The  2d  article  provides  what  prizes  taken  in  what  parts 
of  the  world,  respectively,  within  given  times  after  the  ex- 
change of  ratifications,  shall  be  restored. 

On  the  same  day  (20th  January^  1783)  an  armistice,  declaring 
a  cessation  of  hostilities  between  the  United  States  and  Great 
Britain,  was  signed  at  Versailles.  There  had  been  no  cessation 
thereof  previously;  and  this  instrument  places  the  cessation  on 
the  same  footing  as  the  preliminary  articles  between  Great 
Britain  and  France:  that  is  tp  say,  provides  that  the  United 
States  shall  be  included  in  the  stipulation  between  the  two 
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Crowns  and  Great  Britain  and  Spctin;  and  ^[thai  they  shall 
enjoy  the  benefit  of  the  cessation  pf  hostiitti^  at  the  same  epoch 
and  in  the  same  manner."  Again:  the  articles  signed  on  the 
30th  November  do  not,  upon  their  face,  impoiipresent  peace— 
they  are  provisional  merely,  preparatory  to  a  peace.  These  ar- 
ticles, too,  were  yet  to  be  submitted  to  Congress  for  ratification; 
and  they  were  not  ratified  until  April,,  1783.     . 

Upon  the  whole,  I  am  of  the  opinion  that  war  existed  until 
the  treaty  of  peace  was  ratified ;  or,  in  other  words,  that  the 
war  of  the  Revolution  did  not  terminate  till  April,  1783. 

I  remain,  sir,  very  respectfully,  your  obedient  servant, 

w.  wiB/r. 

To  the  Seorbtary  of  War. 


INTRtJDERS  ON  THE  PUBUC  LANDS. 

Where  indiriduals  are  in  possession  of  lands  under  a  Spanish  title,  which  has 
been  reported  by  the  register  of  the  proper  land  office  to  thfC  Secretary-  of  the 
Treasury,  and  are  at  law  contesting  their  titles  as  against  clairaaDts,  they 
are  not  intruders  within  the  meaning  of  th«  act  of  3d  March,  1807,  to  pre-- 
Ttot  settlements  being  mfeMid  on  lands- caded  to  the  United  States  until  author- 
tted  by  l&w. 

Office  of  the  Attorn"by  General, 

February  14, 1825. 

Sir:  I  understand,  from  the  letter  of  the  Commissioner  of 
the  General  Land  Office,  that  Mr.  Henderson,  whom  Mr.  Poin- 
de;cter  calls  upon  the  Executive  to  remove  by  force  as  an  in- 
trvderj  is  iki  the  possession  of  the  lands  in  question  under  a 
Spanish  title;  that  the  register  of  the  proper  laud  office  has 
made  due  report  of  this  title  to  the  Secretary  of  the  Treasury, 
under  the  ^th.  section  of  the  act  of  the  31st  March,  ^^concern- 
ing tha  sale  of  the  lands  of  the  United  States,  and  for  other 
purposes;' *"  and  I  understand  that  Mr.  Henderson  and  Mr. 
Poindexter  are  now.  contesting  their  titles  by  a  suit  at  law. 

Under  these  circumstances,  I  am  of  the  opinion  that  Mr. 
Henderson  is  not  an  intruder,  within  the  meaning  of  the  act 
of  the  3d  March,  1807,  '*  to  prevent  settlements  being  made  on 
lands  ceded  to  the  United  States  until  authorized  by  law;'' 
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and,  coQsequently,  that  it  is  not  competent  to  the  Ezecutiire  to 
remove  him  by  force  under  that  (a^. 

I  have  the  honor  to  remain  >  sir^  very  reapectfully)  Ac.y 

WM.  WIRT. 

To  the  Secbetabt  of  tbe  Trbasvbt. 


PAY  AND  EMOLUMENTS  OP  MAJORS. 

The  term  <^major'*  contained  in  die  pro^iaion  of  the  act  of  24ih  April,  1S06,  reg^- 
ulating  the  pay  of  battalion  and  reg^imental  paymaatera,  and  proyiding  that 
they  shall  receiTe  the  pay  and  emoluinenta  of  major,  aiay  be  ttdken  to  mean  a 
major  of  infantry. 

Office  of  the  Attorket  GeneraLj 

February  17, 182S. 

Sir:  The  question  in  Major  Satterlee  Clark's  case  is  one  of 
those  nice  questions  about  which  it  is  not  surprising  to  find 
any  two  minds,  however  sound,  to  differ.  The  provision  of 
the  act  of  24th  April,  1806,  out  of  which  the  question  arises, 
is,  '^  that  battalion  and  regimental  paymasters  shall  receive  the 
pay  and  emoluments  of  majary  The  question  is,  What 
major  is  meant?    Is  it  major  of  infantry,  or  major  of  cavalry? 

The  main  body  and  basis  of  an  amiy  is  the  infentry:  cavalry 
and  artillery  are  appendages  to  it.  When,  therefore,  any  par- 
ticular grade  of  military  officer  is  spoken  of,  without  more  say- 
ing, the  mind  naturally  refers  it  to  the  main  body.  If  I  say 
that  '<A.  B.  is  a  captain  in  the  British  army,"  I  should  natu- 
rally be  understood  to  mean  a  captain  in  the  main  body  of  the 
army:  that  is,  the  infantry.  If  I  mean  to  convey  the  idea  that 
he  is  a  captain  in  the  cavalry y  I  should  think  it  necessary  to 
use  that  specific  expression ;  and  should  not  expect  to  convey 
the  idea  by  stating,  in  general  terms,  that  he  was  a  captain  in 
the  army.  This  conclusion  is,  I  admit,  founded  en  the  postu- 
late that  the  infantry  is  the  substratum  an^  main  body  of  the 
army,  to  which  all  general  allusions  to  military  grade  are  nat- 
urally referred.  But  this  postulate  must,  I  think,  in  all  candor, 
be  conceded.  And  if  so,  it  settles  the  question^  for  the  stand* 
ard  of  compensation  to  the  deputy  paymasters  being  the  pay 
and  emoluments  of  majors  generally,  it  must  be  held  to  mean 
a  major  of  iniantry. 
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The  circumstance  that,  under  all  the  pre-exisiing  laws,  the 
standard  of  compiensation  in  the  paymaster's  department  had 
uniformly  been  the  pay  and  emoluments  of  a  major  of  infau- 
try,  strongly  fortifies  this  construction. 

The  circumstance  that,  at  the  time  of  the  passage  of  this 
law,  there  was  no  cavalry,  and  consequently  no  such  rank  as 
that  of  major  of  cavalry,  is,  in  my  opinion,  a  strong  one  in 
favor  of  the  same  construction;  and  is  not,  I  think,  satisfactorily 
answered  by  the  suggestion  made  by  the  Paymaster  General. 
That  there  was  such  a  thing  as  the  pay  of  major  of  cavalry 
subsisting  in  legal  com  temptation,  and  subsisting  for  no  other 
purpose  than  as  giving  the  standard  of  pay  of  certain  officers 
of  the  staff,  affords  very  little  probability  that  Congress  meant 
to  refer  to  that  existence  in  legal  contemplation,  when  there 
was  a  really  existing  rank  .of  major  in  the  army,  .which  natu- 
rally and  properly  fitted  the  lang:uage  of  the  law. 

The  9th  section  of  the  act  of  the  24th  April,  1816,  hps,  in 
my  opinion,  nothing  to  do  with  the  question.  It  is  a  provision 
for  the.  pay  of  officers  of  the  staff,  for  which  there  had  been 
no  previous  provision  in  the  act;  and  was  not  at  all  intended 
to  affect  those  officers  for  whose  pay  ^he  previous  sections  had 
provided. 

Upon  the  whole,  I  think  the  opinion  of  the  Second  Comp- 
troller the  sounder  opinion, — that  the  law  means  to  take  the 
standard  of  pay  of  major  of  infantry, 

I.  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe- 
dient servant, 

WM.  WIRT. 

To  the  Secretary  of  War. 


THE  president  AND  ACCOUNTING  OFFICERS. 

The  President  cannot  leg&liy  interfere  with  duties  belonging  to  the  aceotniting 

officers. 

Office  of  the  Attorney  General, 

Febntary  19, 1826. 
Sir:  General  Hull's  case  is  matter  of  account,  which  belongs 
to  the  accounting  officers  of  the  government^  and  with  which 
45 
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the  President  of  the  United  States  has  not,  in  ray  opiokm,  any- 
thing to  do,  fer  the  reasons  assigned  at  large  in  the  case  of 
Major  Wheaton>  and  acted  upon  in  every  subsequent  case. 

The  documents  are  returned. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe- 
dient servant, 

WM.  WIRT-_ 

To  the  Prssident  of  thb  UmrsD  States. 


THE  PRESIDENT  AND  ACCOUNTINO  OFFICERS, 

The  President  cannot  legally  interfere  with  the  accounting  officers  whilst  in  the 
discharge  of  their  duties. 

.    Office  of  the  Attorney  General, 

February  19,  1885. 
Sir:  Colonel  HcEenney's  claim  is  matter  of  account,  which 
belongs  exclusively  to  the  accounting  officers  of  the  govern- 
ment,  and  with  which  the  President  of  the  United  States  has 
not,  in  my  opinion,  anything  to  do,  for  the  reasons  assigned  at 
iBXffi  in  the  case  of  Major  Wheaton,  and  acted  upon  in  every 
subsequent  case. 
The  documents  are  returned. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe- 
dient servant, 

WM.  WIRT. 
To  the  President  of  the  United  States. 


EVIDENCE  against  PRISONERS. 

The  rule  of  law  that  do  evidence  shall  be  given  against  a  prisoner  except  in  his 

presence,  is  a  personal  privilege  which  he  may  waive. 
If  consent  be  given  that  depositions  of  witnesses  abroad  may  be  used  on  a  trial, 

(he  point  of  time  at  which  the  consent  shall  be  expressed  will  not  affect  the 

competency  of  the  testimony. 

Office  of  the  Attorney  General, 

March  15, 1826. 
Sir:  it  is  a  settled  rule  of  law,  that  no  evidence  is  to  be 
given  against  a  prisoner  but  in  his  presence.    This,  however, 
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is  a  privilege  for  the  benefit  of  the  prisoner,  which  it  is  perfectly 
competent  for  him  to  Waive;  and,  as  I  understand  your  letter 
of  the  12th,  it  has  been  waived  in  the  case  therein  stated,  by 
the  consent  of  the  officer  who  is  about  to  be  put  upon  his  trial, 
that  the  depositions  of  witnesses  abroad,  tadcen  upon  interroga- 
tories and  cross-interrogatories,  should  be  used  on  the  trial.  I 
do  not  think  that  the  point  of  time  at  which  this  consent  was 
expressed  will  aflfect  the  competency  of  the  testimony;  yet,  if 
no  inconvenience  will  arise  from  it,  it  might  be  well  to  have 
it  in  writing)  after  the  arrest,  and  after  the  order  of  the  court. 
I  have  the  honor  &c., 

WM.  WIRT, 
To  the  Secrbtart  of  the  Navy. 


DRAWBACK  UNDER  ACT  OP  MARCH  9,  1825, 

The  act  of  the  3d  March,  1895,  relative  to  the  completion  of  entries  for  the  benefit 
of  drawback,  must  be  construed  as  being  prospective  in  its  operation. 

Office  of  the  Attorkwv  General, 

March  23, 1825. 
Sir:  I  have,  according  to  your  request,  examined  the  act  of 
the*  3d  March  instant,  relative  to  the  completion  of  entries  for 
the  benefit  of  drawback.  The  law  is  one  of  a  public  and  per- 
manent nature,  and  is  therefore  to  be  construed  by  its  language 
only,  and  not  by  reference  to  the  particular  occasion  which 
may  have  produced  it.  Construed  in  this  way,  the  law  is,  in 
my  opinion,  prospective  only.  The  language,  "-Be  it  enacted^ 
That  whenever  the  exporter,  entering  any  goods  for  the  benefit 
of  drawback,  shall  not  have  completed  such  entry,  &c.,  it  shall 
be  lawful  for  the  Secretary  of  the  Treasury  to  direct  the  entry 
to  be  completed,"  naturally  leads  the  mind  forward  to  further 
cases.  One  would  certainly  not  be  apt,  of  his  own  accord,  to 
apply  it  to  past  cases — and  that,  too,  with  an  unlimited  extent 
in  the  retrospection.  The  most  that  can  be  said  in  &vor  of  the 
opinion  that  the  law  is  retrospective,  is,  that  the  language  is 
ambiguous;  and,  in  such  a  case,  as  the  natural  action  of  every 
law  of  a  public  and  permanent  nature  is  prospective,  this  con- 
sideration alone  ought  to  cast  the  balance  in  favor  of  the  pio- 
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spective  construction.  The  ex  post  facto  operation  of  a  law 
of  a  general  and  permanent  nature  being  an  unusual  operation, 
it  is  reasonable  to  suppose  that,  where  the  purpose  to  produce 
such  an  operation  existed,  that  purpose  would  be  marked  by 
the  most  unambiguous  and  ezjdicit  language.  This  has  not 
been  done  in  the  present  instance;  and,  acting  upon  these 
established  rules  of  interpretation,  (which  are  the  only  safe 
rules,)  I  hold  it  better  that  the  law  be  executed  in  its  prospective 
sense  only;  leaidng  it  to  Congress  to  express  their  purpose  in  a 
Aiture  law,  if  this  construction  shall  be  in  conflict  with  that 
purpose. 

On  the  ground  of  expediency,  if  the  law  is  to  be  considered 
as  retrospective,  there  being  no  limit  fixed  to  its  action  in  this 
direction,  it  must  look  back  to  the  foundation  of  the  govern- 
ment: and  is  there  no  danger  that  such  a  construction  would 
overwhelm  the  department  with  a  flood  of  obsolete  claims?  Is 
it  not  reasonable  to  suppose  that  Congress  would  have  thought 
it  better  to  apply  the  relief  to  particular  cases,  than  to  expose 
the  department  to  an  inundation  from  all  past  claims,  by  a  law 
of  general  and  unlimited  retroaction  ? 

In  every  aspect,  it  seems  to  me  that  the  only  correct  con- 
struction of  the  law  is  that  which  shall  confine  its  operations  to 
future  cases. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient 
aervattt^ 

WM.  WIRT. 

To  the  Secbetart  of  Tbeasurt. 


PER  DIEM  ALLOWANCE  FOR  TRAVELLINa  EXPENSES. 

The  per  diem  aUowance  made  to  ofilcen  for  trayelling  expenses^  by  the  act  of 
16th  March,  1802,  ia  confined  to  officers  travelling  to  and  from  courts-martial, 
and  is  not  authorized  to  be  paid  to  those  who  are  trarelling  on  other  business. 

Office  of  the  Attorney  General^ 

March  23,  1826. 
Sir:  I  am  of  the  opinion  that  the  per  diem  allowance  made 
to  officers  for  travelling  expenses,  by  the  22d  section  of  the  act 
of  16th  Maich,  1802,  is  confined  to  officers  travelling  to  and 
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from  courts-martial,  and  is  not  by  that  section  authorized  to  be 
paid  to  those  who  are  travelling  on  other  duties.  If  the  lan- 
guage were  even  doubtful,  I  should  hold  that  a  uniform  con- 
struction, acquiesced  in  for  more  than  twenty  years — ^and  this, 
too,  without  any  change  of  the  provisions  of  the  law  by  Con- 
gress, who  are  not  ttf  be  presutried  ignorant  of  the  practical 
construction  placed  upon  the  law — should  be  regarded  as  re- 
moving all  doubt,  and  putting  the  question  at  rest. 

The  documents  are  returned. 

I  remain,  sir,  very  respectfully,  your  obedient  servant, 

WM.  WIRT. 

To  the  Secretary  op  War. 


NAVAL  PENSIONS. 

The  widows  and  children  of  those  who  perished  on  board  of  public  or  privaie 
armed  vessels,  since  the  18th  day  of  June,  1819,  and  prior  to  the  22d  day  of 
January,  1825,  are  entitled  to  pensions. 

In  the  case  of  a  prize  vessel  having  foundered  or  been  lost  at  sea  during  the 
above  period,  having  a  crew  transferred  from  a  public  or  private  armed  vessel, 
the  widows  and  children  of  those  lost  in  the  prize  vessel  are  entitled  to  pen- 
sions. 

8o  also  if  a  boat  has  been  despatched  within  that  period,  from  a  public  or  pri- 
vate armed  vessel,  on  any  duty,  and  those  on  board  drowned,  the  widows  and 
children  of  the  persons  lost  are  entitled  to  pensions. 

Office  of  the  Attorney  General, 

March  3iy  1825. 

Sir:  The  questions  which  you  propound  for  my  opinion  on 
the  subject  of  pensions  are  these: 

1st.  When  a  public  or  private  armed  vessel  has  foundered, 
or  been  lost  at  sea,  since  the  ISth  day  of  June,  1812,  and  pre- 
viously to  the  passage  of  the  act  of  the  22d  January  last,  (as 
were  the  Wasp,  Epervier,  Lynx,  and  others,)  are  the  widows 
and  children  of  those  who  perished  on  board  entitled  to  pen- 
sions ? 

2d.  In  the  case  of  prize- vessels  having  foundered  or  been 
lost  at  sea,  during  the  above  period,  having  crews  transferred 
from  a  public  or  private  armed  vessel,  are  the  widows  and 
children  of  those  lost  in  the  prize- vessels  entitled  to  pensions? 

3d.  If  a  boat  bad  been  despatched,  within  the  above  period, 
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on  any  doty^  from  a  public  or  private  armed  vessel,  and  had 
been  upset,  and  those  on  board  drowned,  would  the  widows 
and  children  of  those  so  lost  be  entitled  to  pensions  ? 
I  will  consider  these  questions — 

I.  With  regard  to  public  armed  vessels; 

II.  With  regard  to  private  armed  vessels. 

L  With  regard  to  public  armed  vessels.— The  act  of  the20tb 
January,  1813,  <<  providing  navy  pensions  in  certain  cases/' 
(enacts,  '^  that  if  any  officer  of  the  navy  or  marines  ^Aoff  bekUhd 
or  dicy  hy  reason  of  a  teound  reeeivfid  in  the  line  of  his  duiy, 
leaving  a  widow,  or,  if  no  widow,  a  child  or  children,  under 
sixteen  years  of  age,  such  widow,  or  if  no  widow,  such  child 
or  children,  shall  be  entitled  to  receive  half  the  monthly  pay," 
&c.  I  have  given  the  punctuation  of  this  act  as  it  stands 
printed  in  the  4th  volume  of  the  Laws  of  the  United  States, 
page  486;  according  to  which  punctuation,  the  construction 
of  the  law  would  seem  to  be,  that,  if  any  officer  of  the  navy  or 
marines  should,  1st,  be  killed  by  reason  of  a  wound  received 
in  the  line  of  his  duty,  or,  2d,  die  by  reafion  of  a  wound  re- 
ceived in  the  line  of  his  duty,  his  widow  and  children  should 
have  the  provision  made  by  the  act.  According  to  this  con- 
struction, the  only  difference  between  the  two  cases  consists  in 
the  officer's  being  killed  immediately  upon  the  spot,  or  dying 
some  time  afterwards,  in  consequence  of  the  wound.  But,  in 
both  cases,  the  death  is  to  be  produced  by  a  wound; — by  a 
wound  received  how?  The  act  answers,  in  the  line  of  his 
duty.  Does  this  mean  a  wound  in  batde,  and  does  it  mean 
such  wound  only  9  The  act  does  not  say  so,  unless  he  can  be 
considered  in  the  line  of  his  duty  only  while  he  is  engaged  in 
battle.  But  the  line  of  his  duty  is  much  more  extensive  and 
diversified.  It  extends  to  all  the  operations  of  the  ship,  whether 
civil  or  military;  and  takes  in  the  whole  of  her  navigation, 
during  the  entire  cruise.  The  officer  who  is  killed,  or  dies  by 
reason  of  a  wound  received  by  the  falling  of  a  spar  in  a  tern* 
pest,  is  as  entirely  within  the  description  of  being  killed,  or 
dying  by  reason  of  a  wound  received  in  the  line  of  his  duty^  as 
the  officer  who  is  killed  or  dies  by  a  wound  in  battle.  But  the 
punctuation  is,  in  my  opinion,  erroneous,  and  throws  a  fiiise 
construction  upon  the  act.    It  should,  I  think,  be  thus;  "If 
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any  cfficer  of  the  navy  oT.maiines  shall  be  killed^  or  die  by 
feasoa  of  a  wound  receiyed^  in  the  line  of  his  duty/'  d^c. — that 
is^  if  any  officer  shall,  Ist,  be  killed  in  die  line  of  his  duty; 
or,  2d,  die  by  reason  of  a  wound  received  in  the  line  of  his 
duty; — so  as  to  embrace  the  case  of  all  officers  who  are  killed 
in  the  line  of  their  d«ity,  whether  killed  in  battle  or  in  storm, 
by  wounds  or  drowning,  or  any  other  cause  growing  out  of 
Cheir  duty,  and  inflicting  death.  Now,  according  to  this  con- 
struction) the  widows  and  children  of  all  officers  who  have  per^ 
isbed  by  either  of  the  causes  9et  forth  in  the  above  three  ques- 
tions, would  be  entitled  to  the  provisions  prescribed  by  that  act, 
because  thoee, questions  do,  one  and  all,  put  the  case  of  per- 
sons killed  in  the  line  of  th^irduty ;  unless  it  can  be  said,  with 
truth,  thata  man  who  is  drowned  is  not  killed.  If  this  act  were 
to  be  conindared  in  itself,  and  it  were  importanl,  for  the  benefit 
of  the  widows  and  children  of  the  officers  of  the  navy,  to  insist 
upon  thia  construction  which  I  have  indicated,  I  should  have 
no  hesitation  in  doing  so;  more  especially  when  it  is  consider^ 
that  the  humane  and  liberal  policy  in  which  these  acts  origin- 
i^ted  justifies  and  demands  a  liberal  interpretation  of  them .  The 
next  act  upon  the  subject  is  that  of  the  4th  March,  1814,  ^'  giv^ 
ing  pensions  to  the  widows  and  orphans  of  persons^  slain  in  the 
public  and  jDTUKi^e  armed  vessels  of  the  United  States."  The 
$rst  section  relates  to  prioatearm$4  vessels^  and  embraces  the 
case  of  ^fficersy  semnen,  and  marines,  who  shall  die,  or  shall 
liave  died,,  since  the  18th  day  of  June,  1812.  The  second  sec- 
tion, which  alone  relates  to  the  navy,  oi  public  armed  ships, 
is  curiously  constructed,  and  is  in  these  words:  <^  That  if  uny 
seaman  or  marine  belonging  to  the  navy  of  the  United  States 
shaU  die;  or,  if  any  (^ficer^  seaman^  or  mctriney  shall  have  died 
since  the  18th  day  of  June,  1812,  byreasano/a  v)ound  received 
in  the  Une  of  his  dtUy^  kaving  a  vddowy*^  4^c.  So  that  this  act 
makes  no  provision  for  the  case  of  officers  who  shotdd  be  slam 
thereafter:  the  whole  provision /or  the  future  being  confined 
to  the  case  of  seamen  apd  marines;  while,  with  regard  to  the 
past,  (back  to  the  18th  day  of  June,  1812,)  it  provides  for  the 
ease  of  qficers,  seamen,  and  marines ,  who  had  been  ^ain  in  the 
pubfic  vessels  of  the  United  States,  (according  to  the  language 
of  the  title,)  or  who  bad  died  by  reason  of  wounds  deceived' in 
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the  line  of  their  duty.  With  regard  to  seamen  and  marinev, 
this  is  the  first  act  which  provides  for  their  widows  and  chil- 
dren; and  the  provision  is  clearly  confined  to  the  widows  and 
children  of  such  as  had  been,  or  should  be,  dimn  in  thepuUk 
armed  vessels  of  the  United  States;  or,  according  to  the  Imt- 
guage  of  the  enactment,  such  as  had  died,  or  should  die,  Ay 
reason  of  wounds  received  in  the  Hne  of  their  cftity/— -langtiage 
loo  precisely  fixed  by  usage  to  embrace  the  cases  put  in  the 
questions^  of  persons  who  had  been  drowned.  By  this  kw, 
therefore,  no  provision  is  made  for  the  widows  and  childiea  of 
seamen  or  marines*  who  had  been,  or  should  be,  drowned  in 
the  line  of  their  duty.  With  regard  to  officers,  I  do  not  eon- 
aider  this  act  as  altering  their  condition  under  the  act  of  the 
20th  January,  1813,  except  so  fiur  as  it  looks  back  before  that 
act^  up  to  the  ISth  June,  1612,  For  the  act  of  the  aOch  Jan- 
uary, 1813,  was  entirely  [Hospective,  and  consequently  made 
no  provision  for  the  case  of  officers  who  had  been  killed  theie- 
toforo  since  the  day  of  the  declaration  of  war,  (the  18th  June, 
1812^)  This  omission  is  supplied  by  the  act  of  the  4th  March, 
1814,  bO  fiu:  as  relates  to  officers  who  had  died  in  that  interval 
of  wounds  received  in  the  line  of  their  duty,  but  does  not  em- 
brace the  case  of  those  who  had  been  drowned  in  that  interval. 
But  after  the  20th  of  January,  1813,  the  act  of  that  date  to<dc 
effect  in  behalf  of  the  widows  and  children  of  officers  who  had 
either  been  killed  in  the  line  of  t/teir  dutf/y  or  had  died  of  wowuis 
received  in  the  Hne  of  their  duty.  This  act  is  not  repealed  by 
the  act  of  the  4th  March,  1814,  either  expressly  or  impliedly; 
for  there  is  no  express  repeal,  and  no  incompatibility  between 
the  provisions  of  the  two  acts— the  act  of  the  4th  March,  1814, 
only  repealing  one  of  the  provisions  of  the  act  of  the  20th  Jan* 
uary,  1813,  leaving  the  other  cases  provided  for  by  that  act 
untouched;,  and  the  act  of  the  4th  March,  1814,  dealing  only 
with  the  past  cases  of  officers,  and  making  no  provision  for 
future  cases,  but  leaving  the  future  to  stand  solely  upon  the 
provisions  of  the  act  of  the  20th  January,  1813.  But  what* 
ever  doubt  may  have  existed  as  to  the  construction  of  the 
antecedent  acts,  seems  to  have  been  removed  by  the  act  of  the 
3d  March,  1817,  passed  for  the  express  purpose  of  amending 
and  explaining  the  act  of  the  4th  March,  lbl4,  as  its  title  de« 
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Clares;  and  produced,  no  doubt,  by  the  case  of  the  Epervier,— 
the  recent  knowledge  of  whojse  loss  had  awakened  a  strong 
feeling  of  sympathy  in  the  community,  as  is  evinced  by  the 
act  of  the  same  date>  for  the  temporary  relief  of  the  widows 
and  children  of  those  who  had  been  lost  in  that  vessel. 

The  act  now  under  consideration  provides  that  if  any  officer, 
seaman,  or  marine,  belonging  to  the  navy  of  the  United  States, 
shall  diey  or  shall  have  diedy  since  the  I8lh  day  of  June^  181^, 
in  consequence  of  disease  contracted,  or  of  casualties  or  injuries 
received^  while  in  the  line  of  his  duty,  and  which  shall  be  satis* 
factorily  proved  to  the  commissioners  of  the  navy  pension  fund, 
leaving  a  widow,  &c. 

The  cases  put  in  the  three  questions  appear  to  me  to  be 
clearly  and  completely  covered  by  this  law,  so  far  as  officers, 
seamen,  or  marines,  belonging  to  the  navy  of  the  United  States, 
are  concerned;  for  tho^e  are  all  eases  of  persons  who  had  died 
while  in  the  line  of  their  dutyy  and  who  had  died  in  consequence 
of  casualty  which  had  occurred  Vhile  in  the  line  of  their  duty. 

If  any  doubt  could  fairly  arise  as  to  the  intention  of  the 
legislature  in  the  use  of  language  so  broad  and  general  as  (his, 
it  would  seem  to  be  removed  by, subsequent  laws,  where  a  dit 
ferent  phraseology  is  adopted  to  express  the  understanding  of 
Congress  as  to  the  effect  of  this  law,  and  ta continue  this  efifect. 

Thus  the  act  of  the  3d  March,  1819,  is  entitled  '•An  act  ex- 
tending the  term  of  half  pensions  to  the  widows  and  children 
of  <;ertain  officers,  seamen,  and  marines,  who  died  in  the  public 
service.^^  And  the  1st  section  provides,  that  "in  all  cases 
where  jMt)vision  has  been  made  by  law  for  five  years'  half  pay 
to  the  widows  and  children  of  officers  who  tcere  killed  in  bottky 
or.  died  of  wounds  received  in  battle y  or  wfvo  had  died  in  the 
naval  service  of  the  United  States  during  tlie  late  woTy  the  said 
provisions  shall  be  continued,"  &c. 

So,  also,  the  act  of  the  22d  January,  1824,  is  entitled  "An 
act  further  extending  the  term  of  half  pay  pensions  to  the 
widows  and  children  of  officers,  seamen,  and  marines,  wha 
died  in  the  public  service.  ^^ 

And  the  1st  section  provides,  "that  in  all  cases  where  pro- 
vision has  been  made  by  law  for  five  years'  half-pay  to  the 
widows  and  children  of  officers,  seamen,  and  marines  who 
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were  killed  in  battle^  or  uho  died  in  the  naval  service  of  the 
United  States  during  the  late  war,^^  ^c. 

This  general  language — '^who  died  iu  the  public  service j** 
and  ^^who  died  in  the  naval  service  of  the  United  Statesy^^ — 
more  especially  when  taken  in  connexion  with  the  other  classi- 
fications contained  in  the  act  of  the  3d  March,  1819,  can  have 
no  application  to  any  antecedent  act>  except  that  of  the  3d 
March^  *r,  and  may  well  be  considered  as  «  legislative  ex* 
position  of  that  act:  in.  which  light  it  seems  to  me  to  place  be- 
yond controversy  death  from  any  species  of  casualty  occurring 
in  the  line  of  their  duty^  andf  thus  to  piesent  an  affirmative 
answer  to  all  the  questions  submitted  for  my  opinion. 

These  questions  are  confined  to  the  period  between  the  18th 
June,  1812,  and  the  a2d  January,  1824,  the  date  of  the  last- 
mentioned  act;  which  whole  period  is  filled  up  by  the  opem- 
lion  of  the  act  of  the  3d  March,  1817:  that  act  operating  retro- 
spectively as  well  as  prospectively.  And  although  it  is  repealed 
by  the  2d  section  of  the  act  of  22d  January,  1824,  yet  there 
is  a  saving  of  all  pensions  granted,  and  all  rights  which  had 
accrued  under  it.    « 

Let  us  now  consider  these  questions. 

II.  With  regard  to  private  armed  vessels. 

The  act  of  the  26th  June,  1812,  <^  concerning  letters-of- 
marque  and  prize  goods,"  sets  apart  (by  the  17th  section)  two 
per  cent,  on  the  net  amount  of  {Nrize-money  made  by  privateers 
'<  as  a  fund  for  the  suj^xurt  and  maintenance  of  the  widows 
and  orphans  of  such  persons  as  may  be  wounded  and  disabled 
on  board  of  the  private  armed  vessels  of  the  United  States  in 
any  engagement  toith  the  enemy ^  to  be  assigned  and  distributed 
in  such  manner  as  shall  hereafter  by  law  be  provided." 

The  next  act  which  takes  up  the  subject  of  such  widows 
and  children  is  that  of  the  4th  March,  1814,  entitled  '<  An  act 
giving  pensions  to  the  widows  ^nd  orphans  of  persons  sbdn 
in  the  public  w^di  private  armed  vessels  of  the  United  States." 

The  1st  section  of  which  act  is  confined  to  the  cases  of  offi- 
cers, seamen,  and  marines,  serving  on  board  any  private  armed 
vessel  bearing  a  commission  of  letter-of  marque,  who  ^<  shall 
die,  or  shall  have  died,  since  the  18th  day  of  June,  1812,  by 
n^ason  of  a  wound  received  in  the  line  of  his  duty;"  terms  too 
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precise  and  narrow,  as  already  remarked,  to  cover  the  cases 
presented  in  the  questions  under  consideration. 

Then  comes  the  act  of  the  3d  March,  1817,  which  is  entitled 
''An  act  to  amend  and  explain  an  act  giving  pensions  to  tho 
orphans  and  widows  of  persons  ia  the  public  or  private  armed 
vessels  of  the  United  States;"  but  the  provisions  of  which  afo 
confined  U^^^the  Q^^r9,  seam^,  and  marines  belonging  U  ttm 
navy  of  the  United  States/* 

Congress,  apparently  aware  that  this  language  did  not,  strictly 
speakkig,  reach  the  case  of  private  armed  vessels,  passed. another 
act,  in  the  following  session,  (16th  April,  1818,)  entitled  '' Aa 
act  in  addition  to  an  act  giving  pensions  to  the  orphans  imd 
widows  of  persons  slain  in  the  public  and  private  armed  vessels 
of  the  United  States."  By  the  2d  section  of  this  law,  it  is 
enacted,  *'  that  if  any  officer,  seaman,  or  marine  shall  have, 
died  since  the  18th  day  of  June,  1812,  in  consequence  of  an 
accident  or  casucdfy  which  occurred  while  in  the  line  of  his  duiff. 
an  board  any  private  armed  vessel,  leaving  a  widow,"  &c. 

It  is  by  this  law  that  the  several  questions  submitted  to  me 
are  to  b^  answered,  so  far  as  concerns  private  armed  vessels* 

The  case  put  by  the  first  question  is  that  of  a  private  armed 
vessel  foundered  or  lost  at  sea.  And  in  this  case  it  would  seem 
to  me  that  the  officers,  seamen^  and  marines  who  are  lost  ia 
her,  are  clearly  within  every  description  of  the  act; /or  thep 
are  persons  who  have  died  in  consequence  of  an  accident  or 
casualty -which  occurred  while  in  the  line  of  their  duty  on  board 
a  private  armed  vessel. 

The  case  put  by  the  second  question  is  that  of  a  prize- vessel 
ordered  in  for  adjudication,  but  founder^jd  or  lost  on  her  voy- 
age  in,  with  the  prize-crew  on  board  of  her;  and 

The  case  put  by  the  third  question  is  tliat  of  a  boat  of  apri* 
vate  armed  vessel  ordered  on  duty,  but  upset  and  lost,  with 
the  hands  on  board  of  her. 

There  can  be  no  doubt  that,  in  both  these  cases,  the  officers, 
seamen,  and  marines  on  board  have  died  in  consequence  of  a 
casualty  or  accident  which  occurred  while  in  the  line  of  their 
duty;  the  only  doubt  which,  1  presume,  can  possibly  occur  in 
either  of  these  cases>  must  arise  from  the  expression  of  the 
law — ^^071  board  a  private  armed  vesseU*    But,  to  construe 
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the  law  in  the  narrow  way  implied  by  this  doubt^  would  be  to 
sacrifice  its  spirit  to  a  very  narrow  interpretation  of  its  letter, 
and  to  give  it  an  operation  extremely  partial  and  unjust  to 
those  who  were  equally  the  objects  of  legislative  favor.  Accord- 
ing to  this  construction,  if  a  mast  should  &11  and  kill  one  man 
on  the  deck  of  the  privateer,  and,  by  breaking  over  the  gun* 
wale  of  the  vessel,  kill  two  others  in  her  boat  alongside  of  her, 
the  wife  and  children  of  the  first  would  be  within  the  benefit 
of  the  law;  while  those  of  the  last  would  not,  though  they 
were  all  equally  in  the  line  of  their  duty,  and  were  killed  by 
the  same  accident. 

It  cannot  possibly  have  been  the  intention  of  the  law  to 
create  a  difTerence  so  flagrantly  unjust  and  revolting.  If  it 
was  the  policy  of  the  law  to  stimulate  seamen  to  the  fearless 
encounter  of  all  the  perils  attendant  on  that  line  of  life,  the 
same  reason  existed  as  strongly  to  apply  the  stimulus  to  those 
in  either  of  the  predicaments  described  by  the  questions,  as  ^. 
those  who  should  remain  on  the  deck  of  the  privateer;  since, 
I  presume,  there  can  be  no  doubt  that  the  crew  sent  home  in 
charge  of  a  prize  ship,  and  the  men  sent  to  do  duty  in  all 
weathers  and  all  situations,  in  the  boats  of  the  privateer,  are 
as  much  exposed  to  casualties  and  accidents,  whether  of  war 
or  of  the  seas,  as  those  who  remain  with  the  privateer.  But 
the  hypothetic  opinion  which  I  am  opposing  is  not  warranted 
even  by  the  language  of  the  law,  but  is  founded  on  a  misap- 
prehension of  it.  That  language  is  not  "if  any  officer,  &c., 
shall  have  died  on  board  any  private  armed  vessel y'^^  Si*c.;  nor 
is  it  "if  any  officer,  &c.,  shall  have  died  in  consequence  of 
any  casualty  or  accident  which  occurred  while  on  board  any 
private  armed  vessel,'^  dec.  Had  this  been  the  language,  there 
would  have  been  some  colar  for  supposing  that  the  person  must 
die  on  board  the  privateer,  or  in  consequence  of  some  accident 
happening  to  him  while  he  was  personally  on  board  of  her,  in 
order  to  entide  his  wife  and  children  to  the  provisions  of  the 
act.  But  the  language  is,  "if  any  officer,  fcc,  shall  have 
died  in  consequence  of  an  accident  or  casualty  which  occurred 
while  in  the  line  of  his  duty  on  board  a  private  armed  vessel ;^^ 
so  that  the  board  of  the  private  armed  vessel  is  referred  to  for 
the  purpose  of  giving  the  measure  of  the  line  of  his  duty. 
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Now,  the  duty  of  every  man  on  board  a  private  armed  vessel 
is  to  obey  the  orders  of  his  commanding  oflBcer;  it  is  his  duty 
on  board  of  such  vessel  to  follow  out  those  orders  to  whatsoever 
distance  they  may  carry  him  from  such  vessel^  and  to  what* 
soever  distance  he  may  be  carried  in  the  execution  of  such 
orders,  he  is  still  in  the  line  of  his  dvfy  on  bocud  of  the  priva- 
/ecr— in  the  line  of  his  doty  as  an  officer}  seaman^  or  marine 
on  board  of  such  vesjsel;  that  is,  atiached  to  such  vessel-^belong- 
ing  to  such  vessel;  which  is  the  whole  meaning  of  the  law. 

The  British  prisse  acts  use  the  same  fqrm  of  expression. 
^^Be  it  enacted  by  the  King's  most  excellent  Majesty,  &c., 
that  the  flag-officers,  commanders,  and  other  officers,  seamen, 
marines,  and  soldiers,  on  board  every  ship  and  vessel  of  ivar  in 
his  Majesty^s  navy y  shell  have  the  sole  interest  and  property 
of  and  in  all  and  every  ship,  vessel,  goods,  and  merehandiaer 
which  they  have  taken,  ^c,  or  shall  hereafter  take^  4uring  the 
continuance  of  hostilities/'  &c.  Now,  according  to  the  strict 
literal  construction  of  these  words,  none  would  have  a  right 
to  participate  in  these  prizes  but  those  who  were  on  board  of 
the  capturing  vessel  at  the  time  of  the  capture.  But  what  has 
been  the  judicial  exposition  of  these  acts?  It  has  been  decided 
that  not  only  those  on  board  the  capturing  vessel,  but  those 
on  board  another  vessel  of  toar,  which  was  in  sight  at  the  com" 
mencemeni  of  the  chase,  though  perhaps  not  so  at  the  time  of 
capture,  are  entitled  to  share  in  the  prize;  even  vessels  &ut  of 
sight  have,  in  various  cases,  been  admitted  to  such  participa- 
tion. So  those  who  were  not  oh  board  the  capturing  vessel, 
but  were  in  her  tend^s  and  boats,  at  thetime  of  the  capture, 
and  those  also  who  were  at  a  distance,  escorting  a  former  prize 
into  port^  are  still  permitted  to  share  in  all  prises  made  by 
such  ship  of  war,  as  those  on  board  the  ship  share  in  all  prizes 
made  by  her  boats,  and  made  by  prize  ships  in  transitu  to  the 
port  of  adjudication. 

Upon  the  whole,  I  have  no  difficulty  in  answering  the  three 
questions  propounded  to  me  in  the  affirmative,  in  relation  both 
to  the  public  and  private  armed  vessels  of  the  United  States. 

I  have  the  honor  to  remt^in,  sir,^  vory  respectfully,  your  obe- 
dient servant, 

WM.  WIRT. 

To  the  Secretary  op  the  Navy. 
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LAND  PATENTS  TO  ASSIGNEE  OP  CERTIFICATE. 

The  third  section  of  the  act  of  Nth  April,  18 U,  makes  it  the  duty  of  the  Com- 
missioner of  the  G^eral  Land  Office  to  examine  whether  the  certificate  of  the 
recorder  of  land  titles  in  Missouri  was  fairly  issued  to  an  assignee  according 
to  the  true  intent  and  meaning  of  that  act;  and  if  found  not  to  hare  been,  to 
withhold  a  patent. 

Suspension  recommended  until  trial  of  title  under  the  act  of  96th  May,  18SI4; 
and  in  case  the  same  is  neglected,  until  the  dain)  shall  be  barred  by  the  t&h 
section  of  said  act. 

Office  op  the  Attorney  General^ 

AprU  \2,IS25. 

Sir:  In  relatioii  to  your  questions^  which  haTe  grown  out  of 
die  claim  of  the  assignees  of  Joseph  Deputy  and  Shadrack 
Barnes^  I  am  of  the  opinion  that  the  third  section  of  the  act 
of  the  12th  April,  1814,  makes  it  your  duty  to  examine  whether 
the  certificate  of  the  recorder  of  land  tides  in  Missouri,  in  favor 
of  the  assignees  of  Deputy,  was  fairly  obtained,  according  to 
the  true  intent  and  meaning  of  that  act;  and,  if  it  does  not 
appear  to  your  satisfiiction  to  have  been  a  case  which  comes 
fiiirly  within  the  proper  construction  and  the  true  intent  and 
meaning  of  the  act,  it  is,  in  my  opinion,  within  your  power, 
and  becomes  your  duty,  to  withhold  the  patent.  On  your 
second  question,  I  am  of  the  opinion  that  the  land  claimed  by 
Deputy  had  better  be  rescued  from  public  sale  until  he  shall 
have  had  an  opportunity  of  trying  his  tide  under  the  act  of 
26th  May,  1824;  or,  in  case  of  his  neglecting  that  course,  until 
the  limitation  prescribed  by  the  6lh  section  df  that  act  shall  bar 
the  assertion  of  his  claim  under  it. 

I  have  the  honor  to  remain,  sir,  very  respectfully,  your  obe- 
dient servant, 

WM.  WIRT. 

George  Graham,  Esq., 

Commissioner  of  the  Oeheral  Land  Office. 

RIGHT  OF  CITIZENS  TO  COPIES  OF  PAPERS  RESPECTING  PA- 
TENTS. 

The  11th  section  of  die  patent  law  does  not  open  to  all  the  citkens  of  the  United 
States  indiscriminately,  at  pleasure,  and  for  any  purpose  that  may  suit  them, 
the  right  to  demand  copies  of  papers  respecting  patents  for  inventions  granted 
toothers. 
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Patentees,  and  persons  holding  imder  patentees,  and  persons  sued  for  violations 
of  patent  rights,  should*  upon  demand i  and  upon  payment  of  twenty  cents  per 
folio  for  the  copy,  be  furnished  with  copies  of  .specifications. 

Office  ^f  the  Attorney  General. 

Sir:  I  have  considered  the  two  qaestions  which  you  have 
done  me  the  honor  to  submit  for  my  opinion,  on  the  11th  sec- 
tion of  the  patent  law;  and, 

1.  I  do  not  consider  the  proviso  to  this  section  as  opening 
to  all  the  citizens  of  the  United  States,  indiscriminately,  at 
their  pleasure,  and  for  any  purpose  that  may  suit  them,  the 
right  to  demand  copies  of  papers  respecting  patents  granted  to 
others.   The  proviso,  considered  with  reference  to  the  enact- 
ment  which  it  was  to  qualify,  and  with  reference  also  to  the 
essential  object  of  the  whole  law,  might  well  receive  the  strict 
construction  which  the  euprintendent  of  the  Patent  Office  has 
been  disposed  to  place  upon  it;  a  construction  which  would 
limit  the  right  to  demand  copies  to  the  patentee,  and  those 
who  should  apply  by  his  authority  for  such  copies.    The 
words,  however,  are  susceptible,  without  violence,  of  a  larger 
construction;  and  they  have  been  accordingly  construed  to  ex- 
tend to  persons  who  have  been  sued  for  a  violation  of  a  patent 
right:  the  law  itself  (6th  section)  having  expressly  authorized 
such  persons  to  defend  themselves  on  the  ground  of  the  im« 
perfection  of  the  specification  filed  in  the  office  by  the  patentees, 
as  well  as  on  the  ground  that  the  patentee  was  not  the  first 
inventor;  to  the  purpose  of  either  of  which  defences^  it  seemed 
but  feir  that  the  persons  so  sued  should  be  furnished  with  copies 
of  such  specifications.    To  this  construction,  so  far  as  it  con- 
cerns defendants  in  suits  on  patents,  I  have  heretofore  given 
my  official  sanction,  by  an  opinion  which  I  presume  is  on  file 
in  the  Department  of  State.    But  while  I  should  hold  it  proper 
to  furnish  copies  for  a  purpose  thus  expressly  authorized  by  the 
law,  I  should  hold  it  equally  proper  to  refuse  them,  not  only 
•where  there  was  reason  to  suspect,  or  even  fear,  that  the 
purpose  might  be  flraudulent  towsurds  the  patentee,  but  where, 
without  such  fraudulent  purpose,  the  disclosure  might  be  inju- 
rious to  the  fair  interests  of  the  patentee,  as  in  the  case  of  patent 
medicines  put  up  by  the  superintendent.    The  11th  section  is, 
in  my  opinion,  so  framed  as  to  secure  to  the  patentee,  and  those 
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claiming  under  him,  the  right  to  demand  copies  of  papers  con- 
nected with  his  patent,  ex  debUojustitieb;  and  it  is  at  the  same 
time,  in  my  opinion,  so  framed  as  to  refer  it  to  the  sound  dis- 
cretion of  the  department  to  what  other  persons,  and  on  what 
other  occasions,  such  copies  shall  be  furnished  or  refused: 
there  being,  manifestly,  occasions  on  which  such  copies  ought 
to  be  refused—as  in  a  case  of  meditated  fraud;  and,  as  clearly, 
occasions  on  which  such  copies  ought  to  be  furnished — as  for 
the  purpose  of  a  defence,  expressly  authorized  by  law.  The 
words  of  the  proviso  are  not  to  be  considered  by  themselves. 
They  are  not  to  be  considered  as  they  might  be  considered  if 
they  formed  a  separate  and  substantive  enactment,  instead  of 
forming  a  proviso.  They  are  not  to  be  considered  aa  they 
might  be  considered  if  they  related  to  a  different  subject; — to 
the  proceedings  of  a  court  of  justice,  for  example;  all  whose 
proceedings  being  open  and  public,  there  is  nothing  of  which 
justice  to  mdividuals  can  require  the  concealment.  Constru- 
ing the  proviso  ^ecmndum  nAJecium  mcUeriem^  and  in  the  form 
and  connexion  in  which  it  presents  itself,  I  conceive  that  the 
only  sound  exposition  is  that  which  I  have  had  the  honor  to 
submit. 

2.  On  the  second  question,  I  am  very  clearly  of  the  opinion 
that  it  is  not  lawful  to  allow  copies  of  any  such  papers,  official 
or  unofficial,  to  be  issued  from  the  office,  for  any  purpose,  at 
a  less  rate  of  expense  than  twenty  cents  <^for  every  copy  sheet 
of  one  hundred  words."  The  law  nowhere  authorizes  copies 
at  any  other  rate,  and  it  expressly  requires  that  the  sums  accru- 
ing from  this  source  <'  shall  pass  to  the  account  of  clerk-hire 
in  the  office  of  the  Secretary  of  State."  The  documents  are 
returned. 

I  have  the  honor  to  remain,  sir,  with  great  respect,  your  obe- 
dient servant, 

WM.  WIRT. 

To  the  Secretary  op  State. 


LOTTERIES  IN  WASHINGTON. 

AIthoug:h  the  corporation  of  'Wa8hing;ton  have  the  power,  by  theit  charter,  with 
the  approbation  of  the  President  of  the  United  States,  to  draw  lotteries,  the 
•mount  to  be  thus  raised  cannot  excsed  ten  thousand  dollars  in  any  one  year. 
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If  the  corporation  hare  not  improved  this  provision  during  any  former  years, 
the  right  to  do  so  for  those  years  has  gone;  for  the  President  during  those  years 
only  had  the  right  to  judge  of  the  expediency  of  a  lottery  or  lotteries  by  the  cir- 
cumstances then  existing. 

The  power  is  a  special  and  limited  one,  and  can  be  exercised  in  no  other  man- 
ner, and  at  no  other  times,  than  those  expressed  in  the  charter. 

Office  op  thb  Attorney  General, 

iJfay  18,  1825. 

Sir:  The  power  given  to  the  corporation  of  Washington,  by 
their  charter,  to  draw  lotteries  with  the  approbation  of  the  Pres. 
ident  of  the  United  States,  is  subject  to  the  condition  <^  that 
the  amount  authorized  to  be  raised  in  each  year  shall  not  ex* 
ceed  ten  thousand  dollars.''  I  am  of  the  opinion  that,  accord- 
ing to  the  jnst  construction  of  this  Condition,  they  have  ho 
power  to  raise  by  lottery  more  than  ten  thousand  dollars  in  any 
cue  year^  and  that  if  they  have  passed  several  years  without 
resorting  to  this  means  of  raising  money,  they  cannot  accu- 
mulate upon  any  one  year  the  privileges  of  the  years  that  have^ 
gone  by;  and  thus  raise  forty  thousand  dollars  in  one  year^in* 
stead  of  the  ten  authorized  to  be  raised  by  law.  ,     < 

By  the  resolutions  accompanying  your  letter  of  yesterday,  it 
is  proposed  that  the  President  shall  authorize  a  lottery  now  to 
raise  ten  thousand  dollars,  which  the  corporation  state,  in  the 
body  of  their  resolution,  that  they  were  authorized  to  raise  for 
the  year  1822j  another  ten  thousand  dollars,  which  they  say 
they  were  authorized  to  raise  in  1823;  and  so  for  1824,  and 
for  the  present  year.  But  this  position  is  founded  in  mistake; 
they  were  not  authorized  to  raise  by  lottery  ten  thousand  dol- 
lars in  the  year  1822;  they  were  only  authorized  to  raise  that 
sum  in  that  year  wUh  the  approbation  of  the  President.  Of 
what  President?  The  President  who  was  then  in  office,  to 
whose  judgment  the  charter  refers  the  expediency  of  the  meas- 
ure, and  who  could  only  judge  of  that  expediency  by  the  cir- 
cumstances of  the  time.  President  Adams  is  now  called  upon 
to  say  that  it  was  expedient  for  the  corporation  of  Washington 
to  have  raised  ten  thousand  dollars  in  1822;  and  that  President 
Monroe  ought  to  have  approved  a  resolution  to  that  effect^  if 
one  had  been  presented  to  him.  With  the  same  propriety,  they 
might  have  suspended  all  movements  on  this  power  under  the 
46 
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charter  of  1812,  as  well  as  under  that  of  1820,  and  nowr  call 
upon  President  Adams  to  bring  up  the  arrears  by  a  solid  resolu- 
tion for  one  hundred  and  fifty  thousand  ddlars.  The  indi- 
viduals who  compose  the  corporate  body  of  the  day,  and  the 
President  of  the  day,  are  always  best  qualified  to  judge  of  the 
expediency  of  a  resort  to  this  mode  of  raising  money  in  any  and 
in  each  year.  With  what  safety  can  the  President  of  the  day 
judge  of  that  complex  conclusion— the  expediency  of  having 
raised  money  by  lottery  in  each  of  the  years  that  have  gone 
by?  The  remedy  is  intended  for  the  wants  of  each  year.  It 
is  not  of  a  moral  charaoter  to  recommend  itself  to  extension  be- 
yond the  plain  import  of  the  charter.  The  power  is  a  special 
and  limited  one,  and  can  be  exercised  in  no  other  manner,  and 
at  no  other  times,  than  those  presented  by  the  charter.  I  find 
no  precedent  for  the  act  which  the  President  is  now  called  on 
to  perform;  for  he  is  called  upon  directly  to  authorize  the  cor- 
poration to  raise  by  lottery  forty  thousand  dollars  in  the  present 
year.  No  former  President  has  done  anything  analogous  to 
this.  The  only  thing  that  resembles  it  is  the  case  of  two  reso- 
lutions, (the  one  in  the  spring,  and  the  other  in  the  Ml  of  1827,) 
each  for  ten  thousand  dollars;  but  it  does  not  appear  on  the 
&ce  of  those  resolutions^  (as  it  does  here,)  that  both  those 
sums  were  to  be  raised  in  the  same  year;  and  even  if  it  were 
to  be  inferred,  it  is  but  a  single  precedent,  imputable  perhaps 
to  improvidence,  and,  I  humbly  think)  not  of  sufilcient  author- 
ity to  justify  the  stronger  measure  which  is  now  required. 

In  answer  to  your  question,  then,  I  have  the  honor  to  express 
the  opinion >  that  the  President  cannot)  and  ought  not,  to 
approve  a  resolution  for  raising  more  than  ten  thousand  dollars 
in  one  year,  either  by  one  or  more  lotteries. 

I  have  the  honor  to  remain>  sir,  very  respectfully,  your  obe- 
dient servant, 

WM.  WIRT. 

To  the  Seorbtart  or  thb  Naw. 


PAYMENT  OP  INTEREST  TO  VIRGINIA. 

The  United  Stiettei  were  bound  to  Virginia,  by  the  rdation  which  subsiitts  be> 
tween  the  general  and  State  goyemments,  to  provide  the  means  of  carrying  on 
Che  war;  and  failing  to  make  such  provision,  and  Virginia  herself  having  made 
it  from  her  own  resources,  the  same  became  a  debt  against  the  United  States, 
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which  they  were  bouo^  to  peiinburse.  The  rule  concerning  intereat  has  been, 
that  where  a  State  supplied  the  moneys  for  expenditure  from  her  own  treas- 
xiry,  no  interest  has  been  allowed;  butiHrhere  a  State,  from  the  condition  of 
her  own  finances,  was  ebiiged  to  borrow  the  money,  and  to  thus  incur  a  debt 
•on  which  she  herself  becaotne  obligated  to  pay  interest,  inlcrest  has  been  allowed 
to  her  foe  indemnity. 

In  the  case  of  Virginia^  there  is  a  special  act  authorizing  the  payment  of  interest, 
and  prescribing  the  rules  for  computing  it.  Interest  may  be  computed  upon 
loans,  or  money  borrowed  and  actaally  expended  for  t|ie  use  and  benefit  of  tha 
United  States  during  the  late  War  with  Great  Britain;  but  shall  not  be  computed 
on  any  sum  which  Virginia  has  not  expended  for  the  use  and  benefit  of  the 
United  States,  as  eTidenced  by  die  amount  fefiin4ed;  nor  upon  any  sum  on 
which  she  has  not  paid  interest;  nor  upon  any  sums  refunded  or  paid  her  sub- 
sequent to  such  itfunding  or  payment.  * 

It  was  the  intention  of  Congress  to  reimburse  to  the  Sitate  of  Virginia  all  the  in- 
terest which  she  had  aotually  paid  on  account  of  loans  made  necessary  by  her 
having  taken  the  place  «f  the  United  States  in  meeting  the  expenditures  of 
the  war  in  th&t  State;  and  although  the  nK>ney  so  borrowed  may  have  been 
placed  In  the  State  treasury,  and  thereby  blended  with  the  State  revenue,  yet  if, 
from  the  revenues  thus  blended,  a  sum  equal  in  amount  to  the  sum  borrowed 
were  expended  for  the  use  of  the  United  States,  the  State  is  nevertheless  entitled 
to  interest,  without  proof  that  thf  very  doHars  borrowed  were  expended: 

In  like  manner  is  she  entitled  to  interest  on  loans  made  necessary  by  the  ex- 
hatistion  of  the  State  treasury  in  taking  up  loans  for  the  use  of  the  Ujdted 
States. 

Office  of  the  Attorney  General, 

/u«e6,  1825. 
Sir:  The  general  terms  in  which  the  questions  are  put  bjr 
the  Third  Auditor  on  the  *^  act  authorizing  the  payment  of  in- 
terest due  to  the  State  of  Virginia,"  has  rendered  it  necessary 
to  have  a  personal  interview  with  that  officer,  for  the  purpose 
of  explanation,  and  also  to  examine  the  accounts  and  vouchers 
on  which  his  difficulties  arise.  Having  done  this,  I  proceed  to 
answer  his  questions,  taking  leave,  for  the  sake  of  simplicity  as 
well  as  brevity  of  investigation,  to  change  their  order  in  isome 
degree. 

I.  Can  interest  be  allowed  on  loans>  in  cases  where  neither 
the  sums  were  borrowed  nor  the  expenditures  made  till  aftar 
the  war  had  terminated,  notwithstanding  the  expenses  may 
have  been  incurred  during  the  wart 

The  language  of  the  law  is>  that  the  proper  accounting  offi- 
cers  be  authorized  to  settle  the  claim  of  Virginia  "  for  interest 
upon  loans  or  money  borrowed  and  actually  expended  by  her  ' 
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for  the  use  and  benefit  of  the  United  States  during  the  late 
war  with  Great  Britain."    Such  is  the  1st  section  of  the  law. 

The  2d  section  gives  the  rules  for  examining  the  amount  of 
the  interest;  they  are — 

1.  That  interest  shall  not  be  computed  on  any  sum  which 
Virginia  has  not  expended  for  the  use  and  benefit  of  the  United 
States^  as  evidenced  by  the  amount  refunded  or  repaid  to  Yir- 
ginia  by  the  United  States. 

2.  That  no  interest  shall  be  paid  on  any  sxsm  on  which  Ae 
has  not  paid  interest. 

3.  That  when  the  principal,  or  any  part  of  it,  has  been  paid 
or  refunded  by  the  United  States,  or  money  placed  hi  the  hands 
of  Virginia  for  that  purpose,  the  interest  on  the  sum  or  sums  so 
paid  or  refunded  shall  cease,  and  not  be  considered  as  charge* 
able  to  the  United  States  s^y  longer  than  up  to  the  time  of  the 
repayment  aforesaid. 

In  construing  this  law,  it  i^  proper  to  advert  to  the  principle 
on  which  it  is  founded,  and  to  jthe  object  which  it  proposes  te 
effect.  The  principle  is  this:  The  United  States  are  bound  by 
the  relation  which  subsists  between  the  general  and  State  gov- 
ernments to  provide  the  means  of  ciirrying  on  war;  and,  as  a 
part  of  the  business  of  war,  to  provide  for  the  defence  of  the 

\several  States.  When  the  United  Sta^  fail  to  make  such 
provision,  and  the  States  have  to  defend  tJiemselves  by  means 
of  their  own  resources,  the  expenditure  thu|s  incurred  forms  a 
debt  against  the  United  States,  which  they  are  bound  to  reim- 
burse. If  the  expenditures  made  for  such  purpose  are  supplied 
from  the  treasury  of  the  State,  the  United  States  reimburse  the 
principal  without  interest;  but  if,  being  itself  unable,  fix>m  the 

^condition  of  its  own  finfinces,  to  meet  the  emergency,  $pch 
State  has  been  obliged  to  borrow  money  for  the  purpose,  an4 
thus  to  incur  a  debt  on  which  she  herself  has  had  to  pay  inter- 
est, such  debt  is  essentially  a  debt  due  by  the  United  States; 
and  both  the  principal  and  interest  are  to  be  paid  by  the  United 
States.  So  that,  whenever  a  State  has  had  to  pay  interest,  by 
reason  of  her  taking  the  place  of  the  United  States  in  time  of 
war,  such  interest  forms  a  just  charge  against  the  United  States. 
If  a  State  borrows  the  money  at  once,  on  the  first  occurrence  of 

'the  emergency,  and  expends  the  specific  moneys  so  borrowed,^ 
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both  the  borrowing  and  the  expendituie  being  Jlagranie  iello, 
there  seems  to  be  no  doubt  that  the  claim  ^  both  for  the  princif 
pal  and  the  interest,  which  she  should  have  paid  upon  such 
loan,  would  be  a  fair  charge  against  the  United  States  on  the 
pxinciplo  of  this  law.  But  let  us  suppose  that,  not  having  the 
money  in  her  treasury,  nor  being  able  to  borrow  it,  she  incurs 
a  debt  for  military  supplies  and  services,  which  is  evidenced 
by  certificates  payable  at  the  close  of  the  war:  when  the  cer- 
tificates become  due^  neither  having  the  funds  herself,  nor  being 
able  to  i^ocure  them  from  the  United  States,  she  borrows,  on 
interest,  a  sum  sufficient  to  take  up  such  outstanding  certifi- 
cates, and  thus  incurs  a  debt  on  which  she  is  obliged  to  pay 
interest.  Here  is  the  case  put  in  the  question;  on  which  it  is 
doubted  whether  the  case  is  within  the.  law,  because  the  bor- 
rowing and  the  application  of  the  sum  borrowed  took  place 
'Ofter  the  war,  although  the  expense  on  account  of  which  the 
loan  was  made  was  incurred  during  tlie  war.  Yet,  surely,  in 
principle  Ihere  is  no  difference  between  this  case  and  that  first 
put.;  because,  in  this  case,  as  well  a^  in  that,  the  State  has  had 
to  pay  the  interest  in  consequence  of  having  taken  the  place 
of  the  United  States  in  meeting  the  expenses  of  the  war.  ^gain: 
let  us  suppose  that  alState,  in  meeting  the  emergencies  of  tiie 
war,  exhai]Msts  all  the  revenues  which  she  had  raised  for  domes- 
tic purpose*,  and  which  it  is  indispensably  necessary  for  her  to 
replace  forthwith:  she  can  replace  them  in  no  other  way  than 
by  a  loan,  which  is  negotiated  the  day  after  tRe  proclamation 
of  peace;  on  this  loan  she  is  obliged  to  pay  interest.  On  which 
government  does  this  claim  of  interest  rest?  I  think  there  can 
be  no  doubt  tbat^  on  the  principle  of  the  bill,  it  is  a  fair  charge 
against  the  Uait6d  States;  because  it  is  interest  which  the  State 
has  actually  had  to  pay  in  consequence  of  her  having  taken 
the  place  of  the  United  States  in  meeting  the  expenses  of  the 
war.  Such  is,  dn  my  opinion,  the  principle  on  which  this  act 
is  founded;  aod  its  object,  I  think,  is  to  reimburse  to  the  State 
of  Virginia  all  the  interest  which  she  has  actually  had  to  pay  on 
all  loans  rendered  necessary  by  her  haying  taken  the  place  of 
the  United  States  in  meeting  the  espouses  of  the  late  war  with 
Great  Britain,  sd  far  as  the  defence  of  that  State  was  concerned . 
And  whether  the  loans  were  made  during  the  war,  or  after  the 
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war, — if  th«y  were  to  meet  esipenses  irhich  were  incurred 
during  the  war^  and  by  reason  ef  the  war^  and  the  kilerest  ha* 
been  actually  paid  by  the  State  of  VirgiDia^  the  claim  is,  in  my 
opinion,  a  fitir  claim  within  the  hw. 

The  terms  of  the  ^iiestion  imply  a  donlbt  whether,  in  order 
to  bring  a  claim  for  interest  within  the  law,  it  is  not  neces- 
sary that  the  principal  should  have  been  both  borrowed  during 
the  war  and  expended  during  the  war.  To  give  the  law  this 
construction,  wonid  be  to  exclvde  from  its  operation  cases 
which  are  as  perfectly  within  ils  reason  as  those  which  the 
question  impliedly  admits  it  to  cover;  as  in  the  examples  which 
have  just  been  ptrt.  I  wouW  rather  constraethe  words  "  during 
the  laie  war  with  CSreat  Britain""  to  relate  to  and  qualify  tlie 
antecedent  member  of  the  sentence  *^  for  the  u$e  and  benefit  of 
file  United  States;."  se  that,  if  the  use  foi  the  money  arose 
during  the  wary — if  the  SMpply  was  furnished  f»rth€  tenefit  cf 
the  United  Sfoies  ditriftg  the  itary  and>  in  order  to  meet  tfds 
use  and  render  this  benefit  during  the  war,  the  Stat^  had  been 
under  the  necessity  of  incurring  a  loan,  aud  paying  interest  on 
this  loaUy  whether  the  loan  was  negotiated  during  the  war,  or 
after  the  war, — I  should  hold  the  claim  for  interest  equally 
xvithin  the  law.  The  terms  of  the  question  itself  are  not  per- 
fectly clear. 

I  do  not;  yet,  clearly  understand  ihe  Auditor'is  id«a  when 
he  says,  "where  neither  the  sums  wew  borrowed,  nor  the 
CTpenditures  made,  till  after  the  war  had  terminated,  notwith- 
standing the  eofpenses  may  have  been  incurred  during  tlie  war.^^ 
If  the  expenses  have  been  incurred  during  the  war,  the  expend- 
itures have  been  made  divriag  the  war;  although  the  sum  to 
meet  those  expenditures  may  not  have  been  borrowed  and 
disbursed  until  after  the  war.  1  do  not  mean  this  as  a  cavil 
at  words;  ou  the  contrary,  I  am  desirious  of  apprehending  the 
teal  difficulty,  and  dealing  ifairly  with  it.  I  am  of  the  o|Hnion 
that  no  interest  can  be  charged  under  this  law,  except  for  an 
expenditure  made  by  the  State  of  Virginia  during  the  war,  and 
in  consequence  of  the  war.  It  mnsX  be  aa  expenditure  which 
the  war  has  made  necessary;  which  the  United  States  were 
bound  to  have  met,  bat  did  uoi  meet;  which  Virginia  has  met, 
at  the  time,fdr  the  use  and  benefit  of  the  United  States;  and  in 
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Qonsequeooe  of,  her  meeting  which  3be  has  been  obliged  to 
borrow  money  upon  inteieat,  and  to  pay  that  interest.  Such 
is  the  interest  which.,  in  my  opinion^  the  law  authorizes  to  be 
paid  to  the  State  of  Virginia,  It  is  not^  in  my  opinion,  neces* 
sary  to  the  support  of  a  claim  for  inter^t  under  this  law,  that 
the  identical  dollars  which  have  been  borrowed  should  be  those 
which  were  specifically  expended  during  the  war.  It  would 
be  a  mo^ery  of  the  reason  and,  equity  of  the  law  to  insisit  on 
80ch  &  construction.  The  rules  for  the  ascertainment  of  the 
interest  make  it  manifest  to  me  that  it  wa^a  the  intention  of  the 
United  States,  by  this  law,  to  reimburse  to  the  State  of  Virginia 
all  the  interest  which  she  has  actually  had  to  pay  in  t^onse- 
quence  of  her  having  met  the  expenses  of  the  war  in  that  State 
in  the  place  of  the  United  States*  The  first  rule  provide3  that 
interest  shall  not  be  computed  oa  auy  sum  which  Virgtiua  has 
not  expended  for  the  use  and  benefit  of  the  United  States,  as 
evidenced  by  the  amount  refened  or  repaid  to  Virginia;  the 
second  provides  that  no  interest  ^shaU  be  paid  on  any  sum  on 
which  Virginia  has  act  paid  interest.  What  is  the  effect  of  these 
two  rules,  but  to  announce  clearly  the  intention  of  Congress 
that,  upon  aHl  sums  expended  by  Virginia,  for  the  use  and  bene- 
fit of  the  United  Stleites,  during  the  late  war,  on  account  of 
which  expenditure  Virginia  has  had  to  pay  interest;  such  in^ 
terest  be  reimbursed  to  her  ?  The  leading  idea  is,  manifestly, 
chat  Virginia  has  had  to  pay  interest  on  moneys  borrowed  on 
account  of  ber  advances  for  the  use  and  benefit  of  the  United 
States  during  the  late  war;  that,  however  reasonable  it  niight 
be  to  refuse  interest  to  a  State  who  had  made  such  advances 
out  of  her  own  treasury,  and  who,  although  she  had  lost  the 
interest  on  such  advances,  had  paid  none^  yet  that  where  a 
State's  advances  for  the  United  S^tes  had  actually  subjected 
her  to  the  payment  of  interest  on  account  of  loans  which  sha 
had  been  forced  to  make  by  reason  of  such  advances,  it  waA 
but  reasonable  that  she  should  be  reimbursed  the  interest  which 
siije  had  been  thus  obliged  actually  to  pay.  Let  it  be  supposed, 
then,  for  the  argument's  sake,  that  it  might  be  doubtful  whether 
the  words  of  the  act,  considered  strictly  and  by  themselves^ 
would  reach  the  case  of  interest  paid  by  the  State  of  Virginia 
on  loans  negotiated  after  the  war^  to  meet  debts  which  she  had 
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incuned  during  the  war,  fer  the  use  and  benefit  of  the  United 
States.  What  then?  "  The  v)ords  of  statutes  are  not  to  be 
considered  onbfy  but  rather  the  inteni  of  the  matter  is  to  be 
weighed/'  (Plowden,  364;  a^b;)  and  '<  everything  which  is 
either  the  intent  of  the  makers  of  the  act,  though  not  within 
the  letter,  is  as  strongly  within  the  act  as  that  which  is  within 
the  letter  and  the  intent  also,"  (Undj  366.)  And  again:  <<Oon- 
struetions  aiB  to  be  made  according  to  the  intent  of  the  makers; 
and  so  sometimes  are  to  be  expounded  against  the  letter,  to  pie- 
serve  the  intent,"  (Shaw,  491 ;)  and  '<  the  intent  of  the  makers 
may  be  collected /rom  the,  cause  or  necessity  of  making  the  act y 
or  by  the  words  in  ether  parts  of  the  act,  or  by /ore^grn  drcum- 
stances;  and  the  construction  should  be  consonant  with  reason 
and  discretion.^*  Applying  these  simple  rules  of  construction 
to  the  case,  and  understanding  ^^expenditures"  in  the  question 
as  incurring  the  disbursement  of  the  specific  sum  borrowed,  I 
am  of  the  opinion  that  the  State  of  Virginia  is,  under  this  law^ 
entitled  to  the  interest  in  the  case  put. 

To  test  this  point  still  farther:  let  us  try  the  other  construc- 
tion of  the  act  to  which  the  question  points,  and  inquire  whether 
that  can  be  supposed  to  fulfil  any  rational  purpose  of  the  act 
better,  or  even  so  well  as  that  which  has'been  already  stated. 

This  other  construction  of  the  act  woukl  require  both  that 
the  money  should  have  been  borrowed  during  the  war^  and 
that  the  very  money  so  borrowed  should  have  been  expended 
during  the  war.  Now,  let  us  ask  ourselves  what  merit  there 
could  have  been  in  the  mere  act  of  borrowing  the  money,  which 
could  give  Virginia  any  claim  on  the  United  States  ?  A  mo- 
ment's consideration  must  satisfy  us  that  there  could  have  been 
no  merit  in  that  act  alone,-  and  it  is  to  fix  our  minds  upon  the 
question  for  an  instant,  to  perceive  that  it  was  the  act  of  ex- 
penditure of  money  for  the  use  and  benefit  of  the  United  States 
during  the  war,  which  alone  constituted  the  whole  merit;  it  is 
on  account  of  that  act  that  she  is  to  be  reimbursed,  not  only 
the  sum  actually  expended,  but  also  all  the  actual  damages  to 
which  she  has  been  put,  by  reason  of  her  having  made  that 
expenditure  for  the  use  and  benefit  of  the  United  States  during 
the  war:  the  actual  damage  in  the  case  being  the  interest  which 
she  has  actually  had  to  pay  in  consequenee  of  her  having 
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made  those  expenditures.  The  act  of  borrowings  then,  con- 
stituting  no  part  ot  the  merit  in  the  case,  of  what  posdible  con- 
sequence can  it  be  when  that  act  was  performed — whether 
during  the  war,  or  after  the  war?  Whether  she  borrowed  the 
money  before  the  expenditure,  and  paid  interest  upon  the  loan, 
or  whether  she  borrowed  the  money  after  the  expenditure,  to 
cover  the  expenditure,  and  paid  interest  upon  the  loan,  the  act 
of  merit  is  exactly  the  same;  and  the  actual  damage  in  conse- 
qUenee  of  that  act  of  merit  is  exactly  the  same>  in  kind,  in 
both  instances.  The  two  cases  are  precisely  in  pari  ratione; 
and  to  suppose  that  Congress  intended  to  refbse  the  interest  in 
the  one  case,  and  to  grant  it  in  the  other,  is  to  impute  an  ab- 
surdity to  that  body  not  very  consiistent  with  the  respect  that 
is  due  to  it. 

But  it  may  be  said  that,  if  the  law  is  thus  written,  we  have 
nothing  to  do  with  the  reasons  and  motives  which  induced  it. 
To  which  I  answer,  that  when  the  substantial  purpose  of  an 
act  is  manifest,  and  that  purpose  simple  and  consistent;  and 
where  two  constructions  are  proposed,  one  of  which  will  effect 
that  purpose  in  full,  and  the  other  will  effect  it  in  part  only, 
the  language  of  the  act  must  be  strong,  beyond  the  possibility 
of  a  doubt,  to  force  upon  us  the  latter  coi^struction  in  preference 
to  the  former.  If  there  be  two  constructions,  one  of  which 
will  render  the  act  consistent,  and  the  other  in^ponsistent — the 
one  of  which  will  render  it  rational,  and  the  other  absurd — the 
language  must  be  Ittce  elarius  which  is  to  force  upon  us  the 
inconsistent  and  absurd  construction  in  preference  to  the  con- 
sistent and  rational  one.  Is  the  language  which  calls  fer  the 
narrow  construction  of  this  act  thus  clearer  thanUghii  The 
very  doubt  of  the  Third  Auditor  proves  that  it  is  not,  or  that 
very  acute  and  meritorious^  officer  would  not  have  found  it 
necessary  to  propound  this  question.  But  let  us  look  again, 
for  a  moment,  at  the  language  itself.  It  is,  that  the  proper 
accounting  officers  shall  settle  the  claim  of  Virginia  <<  for  inter- 
est upon  loans  or  money  borrowed  and  actually  expended,  for 
the  use  and  benefitof  the  United  States,  during  the  late  war 
with  Great  Britain."  To  what  do  these  last  words  f^  during 
the  late  war  with  Oreat  Britain"  refer?  Do  they  refer  to  the 
borrowing  the  money,  <^to  the  expenditure  of  the  money,"  or 
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to  both  of  them;  or  to  the  immediately  antecedeot  member  of 
the  sentence — *'  the  use  and  benefit  of  the  United  States?^' 
Is  there  fair  room  for  a  question  upon  the  words  themselves? 
Because,  if  there  be  room  for  a  question  upon  the  words  them* 
selves,  we  are  authorized  to  look  to  the  intent  and  reason  of 
the  law;  and,  on  this  reference,  the  question  13  immediately 
answered,  I  conceive,  in  the  manner  in  which  I  have  answered 
it«  But  suppose  that  these  words,  taken  by  themselves,  should 
be  supposed  (0  indicate  the  purpose  that  both  the  borrowing 
and  expenditure  must  have  occurred  during  the  -war;  yet, 
when  you  come  to  take  these  words  in  connexion  with  the 
rules  given  for  the  ascertainment  of  the  amount  of  the  inter- 
estr-the  first  of  which  takes  the  amount  refunded  to  the  Stale 
of  Virginia  as  the  maximum  of  principal  on  which  the  interest 
may  be  calculated,  and  the  second  of  which  narrows  down  the 
foregoing  to  such  sums  as  Virginia  had  herself  paid  interest 
on— then  is  there  not  room  to  say  that  there  i&  at  least  room 
for  doubt  whether,  upon  a  merely  verbal  oonstmction  of  the 
act,  Virginia  is  not  entitled  to  all  the  interest  whieh  she  has 
actually  had  to  pay  on  account  of  loans,  which  she  was  con- 
strained to  make  by  reason  of  her  expenditures  for  the  use  and 
benefit  of  the  United  States  during  the  war?  and,  if  this  pert 
be  quesiionable  upon  all  the  toards  of  the  ttoo  Mdiona  taken  to- 
g^er,  we  are  authorized  by  this  circumstance  to  look  to  the 
spitity  intent,  and  equity  of  the  act — which  I  conceive  gives 
the  clear  result  before  expressed.  I  am  of  the  opinion  that  the 
ttord»  themselves y  taken  altogether  and  fairly  expounded y  give 
this  result,  and  a  fortiori  that  the  words  and  intent  united  give 
it  But,  admitting  the  wards  in  themselves  to  be  dubious;  we 
are  authorized  by  the  mere  circumstance  of  thdr  duUety  to 
look  to  the  intent  for  aid  in  the  exposition — which  I  humbly 
conceive  dispels  ell  doubt. 

2.  1*0  entitle  the  State,  under  this  law,  to  interest  on  any 
sum,  is  it  not  necessary  not  only  that  the  same  should  have 
been  bonrowed  for  the  use  and  benefit  of  the  United  States,  but 
that  the  particular  sum  so  borrowed  should  have  been  actually 
expended  for  such  use  and  benefit?  Or,  in  other  words,  can 
interest  be  allowed  on  any  money  borrowed  and  placed  in  the 
State  treasury  during  the  war^  provided  that  expendiiures  of  as 
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grtat  amount  were  afterwards,  during  the  war,  made  by  the 
State  for  the  use  and  benefit  of  the  United  States? 

I  have  already  expressed  the  opinion,  that  -the  intention  of 
the  act  of  Congress  is  to  reimburse  to  the  State  of  Virginia  all 
the  interest  which  she  has  actually  had  to  pay  on  account  of 
loans  made  necessary  by  her  having  tston  the  place  of  the 
United  States,  in  meeting  the  expenditures  of  the  war  in  that 
State;  and  although  the  money  so  borrowed  may  have  been 
placed  in  the  State  treasury,  and  thereby  blei^ided  with  the 
State  revenue,  yet  if,  from  the  revenues  thus  Mended,  a  sum 
equal  in  amount-  to  the  sum  borrowed  was  expended  for  the 
Use  of  the  United  States,  I  hold  th^  State  entitled  to  interest, 
under  this  law,  without  proof  that  the  very  dollars  that  had 
been  borrowed  were  those  that  had  been  expended.  Let  us 
suppose  the  revenues  of  the  State  equal  to  her  own  dcHnestift 
expenditures  in  tiifne  of  peace;  let  us  put  these  eiin^nditures, 
for  example's  sake,  at  4^300,000  per  annum;  and  suppose  this 
sum  to  have  proved  continually  sufficient  for  the  domestic  pur- 
poses of  the  State  through  a  Jong  course  of  years,  ^he  war 
finds  her  with  this  amount  in  her  treasury;  but,  being  obliged 
to  meet  the  expenditures  of  the  war>  she  borrows  $600,000 
more,  which  she  places  in'  the  treasury,  and,  in  the  course  of 
the  war  expends,  in  purely  war  measures  which  properly  be- 
longed 10  the  United  States,  $500,0U0^-on  which  she  contin^ 
ually  paid  interest.  I  cannot  conceive  what  farther  proof  can 
be  requisite  to  show  that  the  money  thus  expended  in  the  war 
was  the  money  which  had  beed  borrowed ,^  and  that  it  had  been 
borrowed  for  that  purfiose — ^unless  it  should  be  required  to  show 
that  the  specific  $600,000  which  had  been  borrowed  weie 
those  which  had  been  expended^  which  I  understand  from  the 
6ffice  not  to  be  required.  But  let  us  suppose  another  case, 
which  1  believe  to  be  nearer  the ^  Act:  The  peace  expenses  of 
Virginia  are  proven  by  long  experience  to  be  ||300,00(>,  which 
the  peace  rate  of  Her  taxes  has  regularly  supplied.  She  ratsee 
her  taxes  to  $900 ,000  per  annum,  and  borrows  a  million  of 
dollars  more;  all  of  which  are  expended  in  supporting  the  war 
in  that  IState^  in  the  place  of  the  United  States*  I  presume 
there  can  be  no  doubt  that  the  sum  borrowed  was  borrowed 
.for  ihe  war  and  expended  in  the  war>  for  the  use  and  benefit 
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of  the  United  States;  and>  consequently,  that  the  interest 
which  she  has  had  to  pay  on  the  sum  borrowed  is  a  proper 
charge  against  the  United  States.- 

3.  In  cases  where,  independent  of  loans,  expenditures  were 
made  by  the  State  for  the  u^  and  benefit  of  the  United  States 
during  the  war^  is  interest  allowable  on  sums  to  a  Uke  amount 
borrowed  subsequent  to  such  expenditures,  and  eitlier  daring 
or  after  the  war? 

This  question  ts  extremely  general  and  not  perfectly  clear; 
but  I  suppose  it  to  mean  this:  the  State  expended  from  her 
proper  revenues,  say  $300,000^  which  had  been  raised  by  her 
peace- taxes  for  the  expenses  of  the  domestic  government.  She 
expended  this  sum,  we  will  say,  in  the  first  six  months  after 
the  war  entered  the  State;  and  being  without  resources  for  her 
domestic  purposes^  she  was  constrained  to  replace  this  sum 
by  a  loan  on  which  she  paid  interest.  Is  such  interest  properly 
a  charge  to  the  United  States  under  this  lawt  The  question 
may  also  cover  such  a  case  as  the  following:  The  State  bor* 
rows  for  war  purposes  $200,000,  on  which  she  pays  interest; 
the  next  year  she  takes  up  this  loan  from  her  proper  revenues, 
and  thus  stops  the  interest  for  the  time;  but  she  is  soon  obliged 
to  renew  the  loan,  in  order  to  replace  the  sum  drawn  from  her 
treasury  to  take  up  the  former  loan — on  which  new  loan  she 
again  pays  interest:  is  this  interest  chargeable  to  the  United 
States?  In  both  cases  I  hold  the  interest  to  be  properly  charge- 
able to  the  United  States,  because  in  both  it  was  the  case  of 
interest  which  the  State  has  actually  had  to  pay  on  account  of 
money  borrowed  to  meet  the  sums  expended  by  her  for  the  use 
and  benefit  of  the  United  States  during  the  late  war  with  Great 
Britain. 

4.  Is  it  the  intention  of  the  third  rule,  that  when  the  United 
States  refunded  a  sum  of  money  to  the  State,  such  sum  is  to 
be  considered  as  in  payment,  or  part  payment,  of  a  loan  or  loans 
on  which  the  Stete  was,  at  the  time,  paying  interest?  Or,  is 
the  State  to  be  considered  as  having  been  at  liberty  to  apply 
the  money  so  refunded  to  the  reimbursing  itself  sums  it  had 
previously  paid  in  the  discharge  of  other  loans,  contended  to 
have  been  obtained  and  expended  for  the  use  and  benefit  of 
the  United  States?    The  third ^rulc  is  in  these  words:  <<That 
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when  the  principal,  or  any  part  of  it,  has  been  paid  or  refunded 
by  the  United  Stales,  or  rabney  placed  in  the  hands  of  Virginia 
for  that  pnrpqse,  the  interest  on  the  suni  or  siims  so  paid  or 
refunded  shall  cease,  and  not  be  considered  chargeable  t6  the 
United  States  any  longer  than  up  to  the  time  of  the  repayment 
aJ5  aforesaid/* 

One  of  the  cases  to  which  this  rule  is  snppoi^ed  by  the  ques- 
tion to  apply  (and  th^  answer  to  which  will,  I  understand,  be 
deetned  a  full  answer  to  the  purpose  of  the  question)  is' of  the 
following  kind:  The  State  of  Virginia  having  divers  war  loans 
outstanding,  (all  of  which,  had  they  remained  undischarged, 
would  have  been  covered  by  this  bill,  and  have  been  debts  due^ 
both  principal  and  intereist,  by  the  United  States,)  and,  among 
others,  having  two  loa«i$  of  $200,000  each,  takes  up  these  two 
loans  about  the  close  of  the  year  I8ii5,  out  of  her  own  funds, 
leaving  other  loans  still  standing  out  on  interest. 

She  has  thus  taken  up  two  debts  of  $200,000  each,  due  by 
the  United  States,  and  thereby  stopped  the  interest  on  them 
for  the  present;  at  the  same  time  there  are  other  debts  for  loans 
still  outstanding,  on  interest,  for  which  the  United  States  arc^ 
liable.  In  this  posture  of  things,  the  United  States  pays  to 
Virginia  $400,000,  which  she  applies  to  reimburse  herself  for 
the  two  loans  aforesaid  which  she  had  taken  up.  The  ques- 
tion is,  whether  she  was  at  liberty  to  have  made  this  application 
of  the  payment;  or  whether,  under  the  third  rule  just  quoted, 
it  is  not  to  be  considered  as  a  payment  of  so  much  of  the  re- 
maining loans  as'  were  standing  out  on  interest,  and  as  thereby 
throwing  the  payment  of  the  future  interest  on  that  sum  on 
the  State  of  Viigiriiaj  or,  in  other  words,  whether  Virginia  is 
not  worse  off  for  having  taken  up  those  debts  for  the  United 
States,  and  thereby  diminished  the  quantum  of  the  interest 
charged  upon  her,  than  if  she  had  let  them  alolxe,*  for  if  she 
had  let  them  alone,  the  United  States  would  have  had  to  pay 
those  loans,  as  well  as  the  rest,  with  all  the  accumulated  in- 
terest lipon  them  all.  Yet,  if  such  be  the  effect  of  this  third 
rule,  however  urgent  and  absurd  it  may  be  thought,  nothing 
remains  for  us  but  to  follotv  it. 

Ip  my  opinion,  this  third  rule  has  nothing  to  do  with  a  pay- 
joient  made  by  the  United  States  under  such  circumstances. 
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It  may  oot  be  amiss  that  at  the  time  the  payment  was  made 
thi&  third  rule  had  no  existence;  it  has  been  only  recently 
enacted;  and  Tirginia  could  not  have  been  required  to  divine 
that;  by  possibility,  the  time  might  come  wiien  a  rule  would 
be  enacted  which  would  make  it  questionable  whether  she 
would  be  at  liberty  to  apply  to  her  own  reimbursement  a  sum 
paid  to  her  with  that  view;  or  whether  she  would  not  be  re- 
quired  to  apply  it  to  another  class  of  debts  for  which  the 
United  States  were  bounds  without  any  existing  direction  to 
that  effect. 

But  I  do  not  think  that  the  rttle  look«  at  all  to  a  payment 
made  under  such  circumstances,  [t  contemplates  only  tie 
single  case  of  a  loan  obtained  by  Virginia  for  the  use  and  ben- 
efit of  the  United  States*— of  the  inrincipal,  or  any  part  of  that 
loan,  having  been  paid  or  refunded  by  the  United  States,  or 
money  placed  in  th^  hands  of  Virginia  for  that  purpose;  in 
which  case  the  rule  provides  that  the  interest  on  the  sum  <» 
sums  so  paid  or  refunded  shall  not  be  considered  as  chargeable 
to  the  United  States  any  longer  than  up  to  the  time  of  such 
repayment. 

But  the  rule  does  not  contemplate  the  case  of  a  part  of  the 
loan  having  been  already  discharged  by  Virginia  in  behalf  of 
the  United  States,  and  then  money  being  paid  to  Virginia  to 
an  amoimt  not  equal  to  that  which  the  State  had  already  dis- 
charged of  those  loans,  and  paid — not  on  i¥xouni^  of  the  balance 
of  the  outstanding  loan^^iiot/(»r  tlie  purpose  of  paying  off  that 
balance^but  paid  to  the  SUdXt^generaUyyOn  account  of  h& 
advances  for  the  use  and  benefit  of  the  United  States  during 
the  war.  it  is  not  to  such  a  case  as  this,  that  the  rule  looks  at 
all;  but  to  the  case  first  mentioned.  The  rule,  therefore,  is  in- 
applicable to  the  real  case  to  which  the  question  proposed  to 
apply  it,  because  it  did  not  contemplate  such  &  case.  In  truth, 
it  was  nothing  more  than  to  '{Nrevent  the  State  from  applying 
to  its  own  private  purposes  moneys  paid  to  it  on  account  pf  the 
debts  of  the  United  States.  It  meant  to  protect  the  United 
States  against  the  paynnentof  interest  upon  loans  after  it  had 
paid  off  the  principal  to  the  State;  and  ^M^paslwiiniiL  b  effectu- 
ally given  when,  for  so  much  of  the  loan,  as  the  United  SiMw 
had  refunded  to  Virginia  on  account  of  her  having  previously 


Digitized  by  CjOOQIC 


TO  THE  SECRETARY. OF  THE  TREASURY.   735 

Payment  of  Inteireat  to  Virginia. 

paid  it  for  thfe  United  States,  interest  did  crease,  not  dnly  frpnr. 
the  titoe  at  which  it  was  m  refunded  by  the  United  States,  but 
from  the  time  at  which  the  State,  in  anticipation,  had  caHed  it 
in,  by  the  aid  of  its  own  fut^ds,  for  the  use  and  benefit  of  the 
United  states. 

I  have  the  honoJf  to  be>  sir,  very  respectfully,  your  obedient, 
humble  servant, 

■  •;:■'■■  •:-.. ;-.    wmI.  wIrt^ 

To  the  SeORETART  OF  TH£  TiGt&ASURV.        ' 
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ACCOUNTS  AND  ACCOUNTING  OFFICERS. 

1.  The  accounting  officers  will  not  be  justified  in  admitting  as  an  offset  to  aa 
amount  due  from  an  indiyidual  on  a  contract  with  the  Na^y  Department, 
an  amount  found  due  to  such  individual  by  a  jury  in  Kentucky.  Tne  finding 
of  the  jury  is  not  ser  u  such  an  establishment  of  a  claim  against  the  Unitaa 
Slates  as  to  Justify  accounting  officers  in  admitting  it  as  a  set-off.  DniUd 
StatM  ys.  mnrd  ^  Johmon,  589. 

9.  To  allow  a  set-off  is  in  effect  to  make  payment  of  the  claim  set  up  against  a 

debt  due  the  United  States ;  and  unless  the  accounting  officers  would  be  jus- 
tified in  paying  it  as  a  separate  and  independent  claim,  they  cannot  properly 
allow  it  as  a  set-off.    IHd. 

3.  The  Fourth  Auditor  is  not  authorized  to  consider  security  offered  for  a  debt, 

however  ample  it  may  be,  a  payment  of  a  debt  due  the  government.  Gm. 
8v>arttomU^8  case,  593. 

4.  The  accounting  officers  haye  the  right  to  adopt  the  report  of  a  committee  of 

Congress  upon  which  a  given  law  was  reported  and  passed,  for  the  principles 
which  are  to  govern  in  the  settlement  of  accounts  under  the  law.  The  pas- 
sage of  a  bill,  accompanying  a  written  report,  may  be  considered  the  adop- 
tion of  that  report    D.  D,  Tompkins'^a  eoM,  596. 

5.  The  accounting  officers  may  also  receive  depositions  taken  on  notice,  as  proof 

of  the  items  of  an  account.    Ibid, 

6.  The  accounts  of  the  Vice  President  should  be  settled  on  principles  of  equitjF 

and  good  conscience,  subject  to  the  revision  and  final  decision  of  the  Presi- 
dent.   Ibid. 

7.  The  accounting  officers  musi  act  upon  the  accounts  in  the  first  instance.  They 

must  pass  upon  them,  so  that  there  shall  be  decisions  to  be  approved  or  dis- 
approved by  the  President,  whose  power  is  only  appellate  in  its  nature,  to 
be  exercised  aAcr  the  accounting  officers  shall  have  exercised  their  preroga- 
tives in  the  matter.    Ibid. 

8.  The  report  of  a  committee,  accompanying  a  bill  which  has  passed  into  a  law, 

may  be  referred  to,  as  well  by  the  President  whilst  exercising  his  revising 
power,  as  by  the  accounting  officers  in  their  examination  of  the  accounts 
submitted,  for  the  principles  to  govern  settlements  under  such  law.    Ibid, 

9.  Accounting  officers  may  re-examine  any  case  where  judgment  has  been  nn^ 

dered  bv  a  court  and  jury  before  the  passage  of  the  act  of  let  March,  1823, 
where  the  defendant,  against  whom  the  judgment  has  been  rendered,  hsA 
any  solid  ground  on  which  to  ask  a  couit  of  law  for  a  new  trial.  Ciqitatw 
S*aniford*»  ease,  598. 

10.  Where  it  shall  appear  to  an  accounting  officer  that  there  is  newly-discovered 

evidence,  of  which  the  defendant  was  wholly  and  innocently  ignorant  aft 
the  time  of  the  trial,  and  which,  if  he  had  had  the  benefit  of  it,  would 
probably  have  produced  a  different  result,  and  that  it  is  such  as  may  be 
given  in  courts  of  justice,  he  may  open  the  matter  and  give  the  party  the 
benefit  of  it.    Ibid, 

11.  But  accounting  officers  are  to  re-examine  and  admit  no  claims  under  said  act 

where  suits  nave  been  commenced,  unless  where  new  evidence  is  adduced 
other  than  that  of  the  party  interested.    Ibid* 
19.  The  laws  regulating  the  settlement  of  the  public  accounts  under  which  the 
Treasury  Department  is  or^nized,  require  the  Auditors  to  receive  and  ex- 
amine accounts,  and  to  certify  them  to  the  Comptrollers,  who  also  examine 
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and  pnsa  upon  them,  and  certify  the  balances  thereon  to  the  Register;  and 
give  no  power  of  apfieal  to  the  Presideni,  .except  in  parucular  instaDcea, 
like  that  of  (he  accounts  of  Daniel  D.  Tompkins,  where  (he  power  of  re- 
Tl^ion  and  finnl  decision  by  the  President  was  tzpressly  conferred  by  the 
act.     Major  muaton'^i  ease,  624. 

13.  Although  It  is  the  duty  of  the  President  to  lake  care  that  the  laws  be  faith- 

fully executed,  he  is  not  required  to  execu(e  them  himself.  He  is  not  n- 
quired  to  auduand  allow  put*lic  accounts,  but  to  see  that  the  officers  assigned 
to  that  duty  perform  it  fkithfully.  The  Auditors  and  Comptrollers  are  a»- 
sigi.ed  to  that  duty.  They  constitute  the  accounting  department;  and  so 
long  as  they  continue  to  discharge  their  duties  faithfully,  the  President  haa 
no  authority  to  interfere.     Ibid. 

14.  The  settlement  of  an  account  by  the  proper  accounting  officers  is  final  avd 

CONCLUSIVE,  so  Isr  as  concerns  the  executive  department  of  the  governmenu 
It  the  individual  whose  account  has  been  thus  tfettled  conceives  himself  in- 
jured by  such  seiiiement,  his  recourse  must  be  to  the  judiciary  or  to  Con- 
gress.    Jbid, 

15.  It  a  balance  be  found  ait^inst  him  by  the  disallowance  of  credits  which  he 

deems  just,  he  may  refuse  payment  and  abide  a  suit ;  in  which  case  he  will 
have  the  benefit  of  the  opinion  of  a  court  and  jury.     Ibid. 

16.  If  a  balance  be  found  in  his  favor,  but  smaller  than  he  thinks  himself  entitled 

to,  his  ap()eal  is  to  Congress,  where  the  representatives  can  pass  upon  his 
claim.     Ibid, 

17.  The  President  cannot  interpose  in  the  settlement  of  accounts  before  the 

Comptroller,  and  reoinre  (hat  officer  to  allow  a  credit  to  an  individual  in  (he 
setilemen(.    JotAtia  Wingoie^t  ease,  636. 

18.  It  is  not  consistent  with  (he  relation  between  the  government  and  its  officers 

for  the  former  to  make  itself  a  creditor  of  the  latter  without  their  consent, 
and  to  detain  their  salaries  in  the  discharge  of  debts  so  acquired,  dfdsise, 
676. 

19.  The  accounts  of  an  army  contractor  should  be  settled  b^  the  accounting  of- 

ficers. If  they  have  any  doub(s  on  questions  of  law  arising  in  the  course 
of  (he  se(tlement,  they  will  state  thein  to  the  head  of  the  department,  who, 
if  he  please,  may  call  for  the  opinion  of  the  Attorney  General.  JSndentn'n 
case,  678. 

80.  The  interference  of  the  President  in  any  form  with  the  settlement  would  be 
illegal.  He  has  no  official  connexion  with  the  settlement  of  such  accounts ; 
and  so  far  from  being  called  upon  to  interpose  any  directions  to  the  ac- 
counting officr-m,  it  would  be  an  unauthorized  assumption  of  authority  for 
him  to  interfere  at  all.     Ibid, 

31.  The  government  cannot  legally  retain,  out  of  the  moneys  directed  by  the  act 
of  Congress  of  Majr  24,  1824,  to  be  paid  to  certain  assignees  and  repre- 
sentatives, a  bill  against  the  credit«r,  assigned  to  the  Treasurer  under  pro- 
test.    Cow  qA*  Msigntei  qf  PiaU,  7(iO. 

H*h  The  law  of  set-off  is  limited  to  mutual  debts  between  the  same  parties.  If 
It  be  departed  from  at  the  treasury,  there  will  be  no  other  definite  rules  for 
the  regulation  of  its  practice.     Case  of  Smith  if  Bucfcanon,  ibid. 

23.  The  accounting  officers  cannot  set  off  against  A^s  trustees  a  debt  owing  by 
A  to  the  assignees  of  B,  who  was  a  debtor  to  the  United  States.     Ibid, 

34.  The  President  cannot  legally  ifiterfere  with  duties  belonging  to  the  account- 
ing officers.     Gen.  HuiVt  ease^  705. 

25.  The  PreviJent  cannot  legally  interfere  with  the  accounting  officers  whilst  in 
the  discharge  of  their  duties.     Coi.  McKinney^s  cau^  706. 

86.  The  Secretary  of  the  Treasury  has  no  power  to  correct  an  alleged  error  of  a 
court  of  the  United  States,  and  to  refund  a  sum  of  money  said  to  have  been 
impropeily  paid  in  consequence  of  such  alleged  error.  Redress  in  such  a 
case  can  be  made  only  by  Congress.    Homer^s  ease,  405. 

37.  The  act  of  UAih  April,  IH 16,  authorizing  certain  charges  for  forage,  for  horses, 
servants,  Ac,  for  certain  officers,  is  prospective  in  its  operation,  and  refers 
only  to  the  act  of  3d  March,  1813,  for  a  standard  to  govern  the  subject  in 
future.     Gen,  Jackson^s  case^  468. 

28.  No  claims  for  losses  eustained  by  officers,  volunteers,  rangers,  or  others  en- 
gaged in  the  campaii^n  against  the  iSeminole  Indians,  are  to  bo  allowed,  ex- 
cept those  which  took  place  in  consequence  of  the  govornroent  of  the  United 
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States  failing  to  supply  saffictent  forage,  and  to  such  claimants  only  as  can 
furnish  the  evidence  called  for  by  t^e  proviso  of  the  act  of  May  4, 18^ 
Jidviee^  543. 

29.  Interest  is  in  the  nature  of  damages  for  withholding  money  which  the  party 
ought  to  pay,  and  would  not  or  could  not;  but  where  the  holder  of  a  claim 
omits  for  a  long  space  of  time  to  make  application  for  the  payment,  and  the 
act  of  Congress  directing  payment  is  silent  as  to  interest,  he  does  not  come 
within  the  reason  of  the  rule.     Oiles'j  eaae^  368. 

90.  Mrs.  Charlotte  Thornton,  of  London,  formerly  of  Northumberland,  widow 
of  Colonel  Presley  Thornton,  and  devisee  under  his  will  of  an  annuity 
charged  upon  hia  estate  in  Northumberland  and  Culpepcr — which  estate, 
subject  thereto,  was  devised  to  the  testator's  two  sons  in  moieties— is  enti* 
tied  to  certain  arrears  of  such  annuity,  although  she  left  this  country  in 
1775,  from  political  hostility  to  the  principles  of  the  American  Revolution 
the  estate  has  been  partitioned  among  the  heirs,  and  one  moiety  conveyed 
to  another  person  or  persons,  and  by  him  or  them  to  the  United  States,  and 
even  though  it  may  have  been  for  the  time  suspended  or  extinguished  by 
the  confiacating  and  sequestrating  laws  of  Virginia.    ThorfUon*$  case,  494. 

31.  Although  the  annuity  is  charged  on  the  profits  of  the  estate,  it  was  clearly 
the  testaior's  intent  that  it  should  be  paid  in  any  event,  and  be  charged  on 
the  land ;  and  as  the  deed  of  the  moiety  of  one  of  the  two  sons  to  the  per- 
son from  whom  the  United  Statei  derived  their  title  refers  to  the  will  ere* 
ating  such  annuity,  the  latter  must  be  considered  as  taking  title  with  notice 
that  they  were  charged  therewith.    Dnd. 

33.  As  to  interest  on  arrears,  it  not  appearing  that  the  claimant  had  any  known 
agent  in  this  country  to  demand  or  receive  payment  prior  to  the  time  of  the 
filing  of  her  bill,  there  is  nothing  requiring  its  payment  for  time  antecedent  i 
yet,  upon  the  filing  of  her  bill,  she  became  entitled  to  demand  as  well  inter- 
est as  the  annuity  withheld,  until  the  period  of  her  death.    Ibid, 

ACTIONS. 

1.  The  late  governor  of  Guadaloupe,  who  had  caused  a  vessel  to  be  seized  and 
condemned  by  authority  assumed  as  such  officer,  being  prosecuted  in  the 
court  of  Pennsylvania,  whilst  here  as  a  prisoner  of  war  on  parole,  is  not 
more  exempt  than  any  other  foreigner  not  a  public  minister  from  suit  and 
arrest.  CoUoVs  ease,  45. 
3.  If  the  circumstances  attending  the  seizure  were  such  as  will  constitute  a  de- 
fence, they  must  be  pleaded  in  the  action.  If  the  seizure  were  an  official 
act,  done  by  the  defendant  under  color  of  the  powers  vested  in  him  as  gov- 
ernor, they  will  be  an  answer,  as  the  extent  of  the  defendant's  authority 
can  be  determined  only  by  the  constituted  authorities  of  his  own  nation. 
IHd, 

3.  The  government  will  not  interfere  with  a  private  action  against  a  foreigner 

for  receiving  a  negro  on  board  his  ship.     Copl.  Coehran*i  ease,  49. 

4.  The  defendant  in  such  a  case  is  on  a  footing  with  every  other  foreigner  not  a 

public  minister,  in  respect  to  his  suability,  and  he  must  answer  or  demur 
to  the  allegations  against  him.  If  he  have  a  good  defence  under  the  treaty 
of  peace,  he  must  plead  it  in  the  usual  course  of  judicial  proceedings;  and 
until  the  regular  course  of  such  proceedines  shall  have  faued  to  do  justice 
to  a  foreigner,  there  can  be  no  just  ground  of  complaint  to  the  President. 
Ibid, 

5.  The  term  **  prosecutions,"  employed  in  the  sixth  article  of  the  treaty  with 

Great  Britain,  imports  a  suit  against  another  in  a  criminal  cause;  such 
prosecutions  being  conducted  in  the  name  of  the  public,  the  ground  of  them 
being  distinctly  known  as  soon  as  they  are  instituted,  and  being  alwaya 
under  the  control  of  the  government.     Copt,  Cochraii^t  ease,  50. 

6.  The  President  will  not  interfere  with  judicial  proceedings  between  an  indi- 

vidual and  the  commissioner  of  a  foreign  nation  where  the  controversy  may 
have  a  legal  trial.  But  a  person  acting  under  a  commission  from  the  sov- 
ereign of  a  foreign  nation  is  not  amenable  for  what  he  does  in  pursuance  of 
his  commission  to  any  judicial  tribunal  in  the  United  States.  SineUbr^s 
case,  81. 

7.  The  United  States  may  maintain  an  action  of  debt  on  the  bond  given  by  a 

marshal  for  misfeasance  of  himself  or  deputies,  and  a  jury  may  assess  the 
damages.    Individuals  injured  by  his  official  misconduct  may  use  the  name 
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of  the  United  States  in  protecating  •  fuil  on  the  bond  to  reosTer  Mtitfa^ 
tion.    Advice,  92. 

8.  If  money  has  been  frnudulently  obtained  from  the  United  States,  an  action 

in  the  name  of  the  United  States  will  lie  to  recover  it  back.  JSiivUe  la  A. 
of  Rfju.,  210. 

9.  The  Uni  ed  States  may  recorer  back  money  fraudulently  obtoiaed  from  the 

treasury,  upon  makini;  nut  a  case  to  the  satiafaaion  of  a  jury.  QpMRter- 
matter  Tkomn^t  cm,  253. 
10.  The  late  collector  at  Savannah  being  indebted  to  the  government,  and  tba 
omount  of  such  indebtedness  being  reported  by  the  district  attorney  below 
that  standing  against  him  on  the  treasury  books,  an  action  at  law  should  be 
bmueht  Kffainst  him  fur  the  apparent  balance  due.  BuUoek*t  cau,  639. 
ADMINISTRATORS. 

1.  The  pay  of  an  officer  in  the  navy  cannot  be  stopped  on  account  of  a  balsnoe 
due  to  the  government  from  an  estate  of  which  that  officer  is  the  adminia- 
trator.    Major  GmnbU'i  case,  675. 
ADVANCES. 
1.  The  President  of  the  United  States,  having  the  foreign  intercourse  fund  an* 
der  his  direction,  may  advance  to  a  minister  going  from  the  United  Stataa 
to  Chili  such  psrt  of  his  salary  as  he  shall  ueem  necessary  to  the  proper  ful- 
filment of  public  engagements  in  respect  to  him.    Jidtiu,  620. 
AIDS-DE-CAMP. 

1.  The  act  of  11th  January,  1812,  does  not  provide  pensions  for  aids^le-camp, 
as  such,  regulated  b]|r  their  pay  as  such ;  and  therefore,  until  further  legis- 
lation, they  can  receive  only  the  pensions  to  which  their  commissions  en- 
title them.     CapL  WhiU't  eas«,  413. 
ALIENS. 
1.  An  alien  can  inherit,  carry  away,  and  alienate  personal  property,  without 
being  liable  to  any  jut  detraetut;  but  not  real  estate.     Ga^n^i  ttae,  275. 
ALLOWANCES. 

See  Claimi,  CoMPuriATiON,  and  Intbrbit. 
APPEALS. 

1.  An  appeal  lies  to  the  Supreme  Court  from  the  decree  of  a  district  judge,  de- 
ciding that  he  has  no  jurisdiction  over  a  particular  subject.  District  judges 
are  not  the  exclusive  judf^es  of  their  own  jurisdiction:  if  the  Supreme 
Court  be  of  opinion  that  they  have  jurisdiction,  they  must  conform  to  its 
judgment,  jippeal  from  district  judgt  oj  Gtorgia^  56. 
5L  Appeals  and  writs  of  error  to  the  Supreme  Court  of  the  United  States  are 
founded  only  upon  errors  in  points  of  law  properly  raised  in  the  courts  be- 
low for  decision.  Ward  and  Johnson*i  eate^  614. 
APPOINTMENTS  TO  OFFICE. 

1.  The  President  cannot  app<  ini  a  commissioner  to  mske  a  treaty  with  Indians, 
for  the  purpose  of  eztinruishing  their  title  to  lands  within  the  United  Stales, 
without  the  advice  of  the  ^enate.    jfdmcc,  65. 

5.  It  hss  been  the  practice  of  the  Executive  to  sppoint  the  three  judges  having 

common-law  jurisdiction  for  the  Northwestern  Territory,  from  an  implied 
power;  yet,  as  the  implication  does  not  extend  beyond  these,  the  governor 
is  justified  in  appointing  all  other  officers  for  that  Territory.    Advice,  102. 

3.  Where  an  act  of  Congress  gives  the  President  power  to  appoint  an  officer, 

without  defining  the  tenure  by  which  the  office  is  to  be  held,  a  commisaion 
may  legally  issue  to  the  officer  to  hold  the  office  during  tfie  p/eantsnt  qf  the 
PrttidtiU.     Case  of  register  of  wiUt  in  WaihingUm,  212. 

4.  The  President  has  power  to  fill,  durine  s  recess  of  the  Senate,  by  temporary 

commission,  a  vacancy  that  occurred  by  expiration  of  commission  during  a 
previous  session  of  that  body — the  term  in  the  constitution  *^may  happen 
during  the  recess  "  being  equivslent  to  **  may  happen  to  exiat  during  the 
recess,"  without  which  interpretation  it  could  not  be  executed  in  its  spirit, 
reason,  and  purpose.     Gen»  SwartwotU^t  case,  631. 

6.  The  act  of  3d  March,  1823,  was  a  permanent  and  general  amendment  of  the 

pre-existing  judiciary  system,  afffciing  not  only  the  iudges  then  in  office, 
but  all  who  should  thereafter  come  into  office  in  the  lerhtory  of  Michigan. 
Judge  Doty't  cjw,  696. 
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ARRESTS. 

1.  The  arrest  of  the  domestic  of  a  public  minister  is  illegal;  all  process,  there- 

fore, is  forbidden,  and  the  persons  concerned  in  any  such  process  are  liable 
to  fine  and  imprisonment.     Van  BerckeVs  case,  26. 

2.  If,  however,  the  domestic  be  an  inhabitant  of  the  United  States,  and  shall 

have  contracted  debts,  prior  to  his  entering^  into  the  service  of  the  minister, 
which  are  still  unpaid,  he  is  not  entitled  to  the  benefit  of  the  act  concernmg^ 
crimes  that  gives  this  immunity;  nor  shall  any  person  be  proceeded  a^iinst 
for  such  arrest,  unless  the  name  of  the  domestic  be  registered  in  the  Secre- 
tary of  State's  office,  and  transmitted  to  the  marshal  of  the  district  in  which 
Congress  shall  reside.    Ibid, 

3.  The  arrest  is  regulated  by  act  of  Congress:  the  entering  a  public  minister's 

house  to  serve  an  execution  will  either  be  absorbed  in  the  arrest,  as  being 
necessarily  associated  with  it,  if  that  be  found  criminal,  or,  if  the  arrest  be 
admissible,  must  be  punished,  if  at  all,  under  the  law  of  nations.    Ibid, 

4.  The  late  governor  of  Guadaloupe,  who  had  caused  a  vessel  to  be  seized  and 

condemned  by  authority  assumed  as  such  officer,  and  being  here  as  a  pris- 
oner of  war  on  parole,  is  not  more  exempt  from  arrest  than  any  other  for- 
eigner not  a  pubiic  minister.     CoUoVs  ease,  45. 

5.  A  vessel  under  arrest,  to  prevent  her  from  cruising  against  belligerent  powers, 

may  be  discharged  on  the  order  of  the  Executive,  communicated  to  the 
marshal  having  her  in  custody.     Case  of  stoop  Republican^  48. 

6.  The  expenses  occasioned  by  the  arrest  should  be  paid  by  the  owner,  and  be 

made  a  condition  of  the  delivery;  and  the  suit  commenced  by  him  ought  to 
be  withdrawn  before  any  indulgence  is  granted.    Ibid. 

7.  Arrest  for  trial  is  a  proceeding  belonging  to  the  judiciary,  not  to  the  execu- 

tive branch  of  the  government ;  and  the  warrant  of  arrest  must  be  founded 
on  an  information  on  oath.     Obed  Wright^s  case,  329. 

6.  The  President  has  no  power  to  cause  an  arrest  to  be  made,  except  upon  prob- 
able cause,  supported  by  oath  or  afiirmation.  {Vide  article  Vi  of  Amend- 
ments to  the  Constitution.)    Ibid, 

9;  The  President  may  issue  his  proclamation  against  an  offender  who  has  once 
been  regularly  arrested  and  made  his  escape;  for,  in  such  case,  the  regularity 
of  the  arrest  implies  that  the  probable  cause  has  been  furnished  on  oath, 
according  to  the  constitution.    Ibid. 
ASSIGNEES. 

1.  Where  an  assignee  of  a  government  contract  to  build  a  fortification  executes 
a  bond  to  the  government,  with  sureties,  conditioned  that  he  fulfil  the  ori- 
ginal contract,  he  and  his  sureties  are  as  much  bound  to  the  performance  of 
the  original  contract  as  they  would  be  in  the  case  of  a  contract  wholly  ori- 
ginal.    Hawkinses  ease,  402. 

9.  Payment  under  the  act  of  May  24, 1824,  "  for  the  relief  of  the  assignees  and 
legal  representatives  of  John  H.  Piatt,"  may  be  made  to  the  assignees  to 
the  amount  of  their  assignment ;  and  as  the  amount  for  which  the  claim 
was  assigned  was  not  fixed  in  the  assignment,  it  having  been  given  for  ad- 
vances "  made  and  to  be  made,*'  the  accounting  officers  must  examine  into 
and  ascertain  the  amount  actually  due  the  assignees  thereon.  Jhsunues  of 
PiaU,  692. 

3.  Notes  of  the  assignor,  exhibited  by  the  assignees,  are  prima  fade  evidence 
of  the  debt ;  yet  the  administrators  have  the  right  to  controvert  it.    Ibid. 
ASTOR,  JOHN  JACOB. 

1.  It  would  be  unlawful  to  grant  permission  to  John  Jacob  Astor  to  send  a  ves- 
sel m  ballast  to  Michilimackinac  to  bring  away  skins  and  furs.    dSdolee,  175. 
ATTORNEY  GENERAL. 

1.  The  Attorney  General  is  bound  to  give  his  opinion  to  the  President  and  heads 

of  departments  on  a  case  stated  in  writing;  but  he  will  not  act  as  orbiirotor, 
nor  render  an  award,    Jidvice,  209. 

2.  The  Attorney  General  is  not  authorized  to  give  an  official  opinion  in  any 

case,  except  on  the  call  of  the  President  or  some  one  of  the  heads  of  de- 
partments. Subordinate  officers  of  the  government,  who  desire  an  official 
opinion,  must  seek  it  through  the  head  of  the  department  to  which  such 
subordinate  is  accountable.    Advice,  211. 

3.  It  is  the  duty  of  the  Attorney  General  to  give  his  advice  on  questions  of  law 

only  when  required  by  the  President  and  heads  of  deportments — not  to  ip^ 
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ATTORNEY  GENERAL  {Coniinwd.) 

TCBti^te  the  truth  of  any  allegation  of  a  frauduleDt  collusion  to  obtain 
money  from  the  treasury.     QfutrtemuitUr  Thomat^t  ease,  253. 

4.  The  Attorney  General's  duties  are  confined  to  the  prosecution  and  conduct  of 

certain  suits  in  the  Supreme  Court,  the  gi^inf:  of  his  advice  and  (pinions 
on  questions  of  law  when  required  by  the  President  and  heads  of  depart- 
ments, and  the  discharge  of  duties  concerning  the  sinking  fund,  and  cannot 
be  enlarged  by  the  incumbent  of  the  office  without  a  violation  of  his  official 
oath.  It  is  not  his  duty  to  give  official  opinions  to  the  House  of  Repre- 
sentatives.   RqdM  to  Ho.  tf  Rf]»'%  335. 

5.  The  acts  creating  the  office  and  defining  the  duties  of  the  Attorney  General 

limit  his  official  opinions  to  questions 'of  law  propounded  by  the  President 
and  heads  of  departments.    Rtply  to  Ingkmnj  493. 

6.  In  our  government,  neither  the  Attorney  General  nor  any  other  officer  should 

be  permitted  to  stretch  his  authority  and  carry  the  influence  of  his  office 
beyond  the  circle  which  the  law  of  the  land  has  drawn  around  him.     ibid. 

7.  The  Attorney  General  will  decline  giving  official  opinions  concerning  infringe* 

ments  of  the  rights  of  patentees  by  dealers  in  the  patented  articles  of  man- 
ufacture, it  not  being  the  duty  of  tne  officers  in  charge  of  the  Patent  Office 
to  decide  upon  the  legal  effect  of  patents  issued  in  conformity  to  the  laws, 
nor  to  inform  patentees  of  their  rights.    Abtcrse'f  cose,  575. 

8.  It  is  not  the  duty  of  the  Attorney  Greneral  to  instruct  district  attorneys  in  the 

discharge  of  their  duties;  nor  can  the  Secretary  of  the  Treasury,  under  hts 
privilege  of  consulting  that  officer,  properly  require  him  to  draw  pleas,  or 
to  indicate  the  course  to  be  pursued  in  particular  suits  depending  in  the  dis- 
trict and  ciixuit  courts.     United  States  vs.  Salathiel  Cwiit  et  si.,  608. 

9.  The  Attorney  General  will  give  his  advice  and  opinion  on  questions  of  law, 

when  requested  by  the  heads  of  any  of  the  departments,  touching  any  mat- 
ters that  may  officially  concern  their  departments,  but  not  on  matters  that 
do  not.  ibid. 
10.  The  averment  that  the  particular  suite,  in  which  opinions  are  desired,  may 
e?me  before  the  Supreme  Court,  affords  no  excuse  for  expressions  of  opin- 
ion by  the  Attorney  Greneral  anterior  to  their  coming  before  it.  If  it  did, 
it  would  apply  with  equal  force  to  every  case  depending  iu  distria  and  cir- 
cuit courts  throughout  the  United  States.  /6«d. 
AWARD  UNDER  TREATY  WITH  GREAT  BRITAIN. 

1.  An  award  by  commissioners  under  the  7th  article  of  the  treaty  with  Great 
Britain  to  several  persons  collectively,  is  conclusive  upon  the  matter  so  far 
that  the  right  to  transfer  is  vested  in  all  the  persons  in  favor  of  whom  it  is 
made;  and  if  those  concerned  have  neglected  to  have  inserted  in  it  the 
•mount  of  their  respective  interests,  or  if  they  dissgree  as  to  their  several 
proportions,  the  embarrassmenU  are  attributable  to  themselves.  The  gov- 
ernment cannot  undertake  to  decide  among  them.    Ca$e  of  the  Somerset,  153. 

BANKS. 

1.  The  commissioners  appointed  in  pursuance  of  the  act  incorporating  the  Bank 

of  the  United  States,  have  no  power,  as  such,  to  superintend  the  election  of 
directors,  or  to  interfere  therewith.     Case  pf  Bank  of  the  United  States,  19. 

2.  The  original  subscribers,  whether  holding  mterest  or  not,  or  their  proxies, 

have  the  only  right  of  voting;  and  the  stockholders  can  be  easily  provided 
with  judges  of  the  election.     Aid. 

3.  Under  the  14th  section  of  the  act  incorporating  the  Bank  of  the  United  States, 

the  treasury  must  receive  ite  bills  in  payment  of  debte  due  to  the  United 
States.    Bank  of  United  States,  268. 

4.  It  is  not  competent  for  a  bank,  with  an  ordinary  charter,  to  set  apart  by  deed, 

not  under  sea),  lands,  so  as  to  exempt  them  from  execution  for  the  debts  of 
the  bank.  The  principle,  that  a  corporation  can  grant  only  by  its  seal,  is 
of  universal  application,  and  applies  as  well  to  the  case  of  a  grant  to  the 
United  States  as  to  an  individual.     Cose  qf  Bank  of  Ftneennes,  572. 

5.  The  stockholders  are  not  individually  liable  for  the  notes  of  the  Saline  Bank, 

for  the  reason  that  both  the  notes  issued  by  the  bank  and  the  discount  notes 
given  to  it  are  contracte  founded  in  a  breach  of  the  law,  and  which  a  court 
will  not  lend  its  aid  to  enforce.     Case  of  Saline  Bank  qf  Vtrginia,  214. 

6.  Neither  can  the  Saline  Bank,  as  a  bank,  sustein  suits,  bein^  unchartered,  as 

all  their  transactions,  contracte,  and  promises  are  founded  m  a  breach  of  the 
law.    i&td. 
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BANES  (ConHnuei,) 

7.  A  judgment  may  be  obtained  against  an  individual  debtor  by  default,  and 
a^inat  receivers  of  public  moneys  on  return  of  process  under  an  act  of 
Congress;  but  as  against  corporate  bodies,  the  practice  is  regulated  by  the 
practice  of  the  several  States  in  such  cases.  iJniUd  States  vs.  Bomk  qf  Som- 
eraet,  256. 

BARRATRY. 

].  The  authority  of  the  general  government  to  take,  forcibly  detain  in'  custody, 
and  bring  to  this  country,  from  Europe,  a  person  charged  with  barratry  on 
private  property,  is  doubtful.  The  offender,  if  he  were  here,  would  be 
amenable  to  our  courts.     Ceqtt.  Clifton'i  case,  123. 

BATTURE. 

See  Intruders. 

BILLS  OF  EXCHANQE. 
1.  Bills  of  exchan^  may  be  endorsed  by  an  attorney  in  fact,  having  competent 
authority,  derived  from  a  power.    Advice,  188. 

BINGHAM,  Mr.,  AND  THE  BRIG  HOPE. 

1.  The  government  is  not  bound  to  satisfy  a  judspnent  for  damages  recovered 

agamst  its  agent,  when  it  is  not  made  to  appear  that  the  property  for  which 
the  suit  was  brought  came  into  his  hands  as  such  agent,  and  where  the 
avails  of  the  property  were  retained  by  him,  and  were  sufficient  to  indem- 
nify.    Case  of  the  Hope,  99. 

2.  A  receiver  of  captured  property  to  deliver  to  the  true  owners,  as  they  should 

be  ascertained  by  Congress,  and  who  converted  the  property  and  bad  the 
means  of  indemnifying  himself,  has  no  claim  upon  the  United  States  for  the 
payment  of  a  judgment  obtained  against  him,  unless  it  expressly  appear 
that  such  property  came  into  his  hands  as  agent  for  the  United  States. 

BONDS. 

1.  A  former  purser  reappointed  to  that  office  in  the  navy,  under  the  act  of  30th 

March,  1812,  should  give  a  new  bond.    Purser  SaUenohite's  case,  175. 

2.  Attestation  is  not  essential  to  the  validity  of  a  consular  bond.    Connii  Strong^s 

case,  378. 

BREACHES  OP  NEUTRALITY. 

See  Neutrality. 
BREVETS,  AND  BREVET  PAY. 

1.  There  is  no  act  of  Congress  now  in  force  which  recognises  any  such  office  as 

that  of  brevet  major  of  marines.    Mviee,  352. 

2.  The  act  of  3d  March,  1817,  fixing  the  peace  establishment  of  the  marine 

corps,  not  havin?  retained  any  majors  in  the  service,  the  brevets  theretofoie 
conferred  were  tnereby  made  to  cease  with  the  termination  of  the  lineal 
rank  of  majors  by  commission.    Itnd,  489. 

3.  Generals  Gaines  and  Scott,  being  major  generals  by  brevet,  and  brevets  being 

recognised  in  the  act  of  July  6,  1812,  which  has  been  continued  in  practice 
since  the  return  of  peace,  and  having  commands  according  to  their  brevet 
rank,  are  entitled  to  the  pay  of  major  generals.  Case  of  Gens.  Gaines  and 
SeoU,  525. 

4.  Whether  Greneral  Macomb  is  entitled  to  the  brevet  pay  of  brigadier  general, 

depends  upon  whether  he  has  a  command  according  to  his  brevet  rank. 
But  what  a  command  according  to  brevet  rank  is,  the  law  does  not  decide ; 
the  same  is  left  to  be  determined  by  the  regulations  of  the  army.  General 
Maeomb^s  case,  547. 

5.  The  opinion  of  the  Attorney  (General  of  the  29th  December,  1821,  was 

founded  on  the  act  of  the  16th  of  April,  1818,  and  the  army  order  of  the 
8th  of  May  following,  founded  thereon,  and  giving  construction  to  it  The 
repeal  of  the  section  of  the  act  of  2d  Marcn,  1821,  which  sustained  the 
army  order,  removes  one  of  the  grounds  upon  which  it  was  suggested  that 
they  were  in  command  of  divisions,  and  leaves  that  fact  to  be  settled  by  the 
Department  of  War.     Case  tf  Gens,  Gaines  and  ScoU,  564. 

6.  If  they  are  in  command  of  divisions  according  to  the  arrangement  of  troops 

on  the  peace  establishment,  they  are,  nevertheless,  by  force  of  the  act  of  the 
16th  April,  1818,  entitled  to  the  pay  and  emoluments  of  their  brevet  fank, 
Ibid, 
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BREVETS,  AND  fiREVET  PAY  (Contfmieii.) 
?•  Cftptain  Wainwright,  of  tho  marine  corps,  having  aerred  ten  yaars  io  the 
fj^dt  of  captain,  and  having  applied  for  brevet  promotion  under  the  act  of 
IGih  April,  1814,  the  question  was  presented  whether,  since  the  act  of  3d 
March,  1817,  fixing  the  peace  establishment  of  the  marine  corps,  and  abol- 
ishing the  office  of  major  in  the  same,  the  President  could  confer  the  brevet 
of  major  at  all?  and  if  an,  whether  it  should  not  be  the  brevet  of  major  in 
the  army  ?— held,  that  the  only  brevet  rank  of  major  which  the  President 
csn  confer  is  that  of  brevet  major  in  the  army  of  the  United  States.  CspC- 
Wmnunright^t  cate^  578. 

8.  If  it  shall  be  deemed  inexpedient  to  confer  upon  a  captain  of  marines  the 

brevet  rank  of  major  in  the  army,  then  he  is  entitled,  if  entitled  at  all  to 

Sromotion,  to  the  brevet  rank  of  lieutenant  colonel  in  the  marine  corps. 

9.  Brevet  rank  takes  effect  whenever,  by  special  assignment,  the  brevet  officer 

is  invested  with  a  sepsrate  command,  compriaing  troops  of  different  oorpa, 
at  a  particular  posL     CoL  Fhnwiek^i  eoie,  €04. 

10.  The  provisions  of  the  act  of  July  6, 1812,  authorinng  the  President  to  eonler 

brevet  rank  on  such  officers  ot  the  army  as  shall  have  served  ten  years  in 
any  one  grade,  apply  to  brevet  officers  generally,  and  such  as  have  been 
breveted  for  gallant  services.    Advice,  S53. 

11.  The  service  actually  rendered  for  ten  years  in  any  one  grade  being  the  ground 

of  promotion,  any  officer  performing  it  for  that  term,  whether  ne  holds  the 
grade  by  commission  or  by  brevet,  is  entitled  to  promotion.    Ibid, 

BRIGADIER  GENERAL. 

1.  The  President  has  power  to  nominate  to  the  Senate  a  anitable  parson  for  the 
office  of  brigadier  general  of  the  militia  of  the  Territorial  governments. 
Jiduice,  165. 

CADETS. 

1.  Cadets  are  soldiers,  receiving  the  pay  of  sergesnts,  and  bound  to  perform 
military  duty  in  such  places  and  on  such  service  as  the  commander-in-chief 
shall  order ;  and  the  eorpa  to  which  they  are  attached  is  a  part  of  the  mili- 
tary peace  establishment.  Jidwiee,  376. 
9.  As  a  part  of  the  corps  of  engineers,  they  form  a  part  of  the  land  forcea  of 
the  United  States,  and  have  been  constitutionally  subjected  by  Congreaa  to 
the  rules  and  nrticles  of  war,  and  to  trials  by  court-martial.    Ikid. 

3.  The  cadets  at  West  Point  who  have  been  or  mav  be  wounded  whilst  in  the 

line  of  their  duty,  are  entitled  to  be  placed  on  the  liat  of  invalida,  as  pro- 
vided in  the  acts  of  March  16,  I8O2),  April  29, 1812,  and  March  3, 1815. 
Mffiee,  348. 

4.  The  3d  section  of  the  act  of  1812,  making  provision  for  the  corps  of  engi- 

neers, provided  that  the  csdeis  theretofore  appointed  in  the  service  of  the 
United  States,  as  well  as  those  who  might  in  f  jiure  be  appointed,  ehould, 
at  the  pleasure  of  the  President,  be  attached  to  the  Military  Academy  at 
West  Point,  made  subject  to  the  regulations  thereof,  and  to  be  thereby  coo- 
aolidated  with  the  original  corps  of  engineers.    lUd, 

5.  Being  consolidated  with  the  original  corps,  they  could  not,  therefore,  be  prop- 

erly distinguished  from  them  afterwards,  but  were  subject  to  be  called  into 
actual  service  whensoever  and  wheresoever  it  might  please  the  President, 
and  were  made  amenable  to  the  rules  and  articles  of  war.    Ibid. 

6.  So  that  it  follows,  as  a  legsl  consequence,  that  the  cadets  attached  to  the  Mil- 

itary Academy  at  West  Point  are  entitled  to  the  benefits  of  the  provision 
maae  for  wounda  and  disabilitiea  received  in  the  line  of  their  duty  by  the 
14th  section  of  the  act  of  1803.    Aid. 

7.  The  existing  regulations  for  the  government  of  the  Military  Academy  may 

be  altered  by  the  Secretary  of  War,  with  the  approbation  of  the  PreaidenU 
MvUe,  469. 

8.  The  professors  and  cadets  at  that  academy,  as  such,  are  not  commissioned 

officers  within  the  mesnin^  of  the  64th  article  of  the  rules  and  articlea  of 
war,  for  the  purpose  of  being  detailed  as  members  of  a  general  regimental 
court-martial ;  nor  can  such  court  be  formed  of  professors,  for  the  trial  of 
cadets.    Ibid, 

9.  Cadets  may  be  tried  b^r  a  regimental  or  garrison  court-martial,  according  to 

the  66th  and  67th  articles  of  the  rules  and  articles  of  war.    Ibid, 
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CAPTURES. 

1.  When  the  decree  of  a  jud^  raiies  a  presumption  against  the  jurisdiction  of 

the  courts  of  the  United  States,  in  cases  of  capture,  it  will  not  be  improper 
for  the  district  attorney  to  cause  the  necessary  depositions  to  be  taten  de 
bene  esse^  to  be  used  by  the  Executive  in  case  the  appellant  does  not  prose- 
cute his  appeal  or  the  decree  be  affirmed.     Case  of  Clinton  and  Giles,  39. 

2.  Captures  must  be  determined  upon  competent  evidence;  and  ne  rules  for  de- 

termining the  competency  of  evidence  are  more  proper  than  those  which 
prevail  in  courts  of  admiralty,  and  which,  being  founded  on  general  and 
universal  principles,  are  essential  to  a  safe  and  pure  administration  of  jus- 
tice.    Case  (f  the  fFiilumi,  40. 

3.  The  master  of  a  captured  vessel,  by  the  usage  of  admiralty,  is  a  competent 

witness.    Ibid. 

4.  If  the  prize  be  a  pirate,  the  officers  and  crew  are  to  be  prosecuted  in  the  cir- 

cuit court  of  the  United  States,  without  respect  to  the  nation  to  which  each 
individual  may  belong.     Cate  of  Uu  ^igre,  85. 

5.  If  it  be  regularly  commissioned  as  a  ship  of  war,  the  officers  and  crew  are  to 

be  detained  as  prisoners,  except  such  as  are  citizens  of  the  United  States. 
Ibid. 

6.  Citizens  of  the  United  States  who  aid  a  nation  with  whom  we  are  at  war  on 

the  high  seas,  against  the  United  States,  are  guilty  of  treason.     Ibid. 

7.  Offenders  against  the  United  States  may  be  arrested,  imprisoned,  or  bailed, 

agreeably  to  the  usual  mode  of  process  in  a  State,  but  can  be  tried  only  be- 
fore the  court  ot  the  United  States  having  cognizance  of  the  offence.    Ibid, 

8.  Proceedings  agrainst  the  ship  and  cargo  are  to  be  had  before  the  district  court 

of  the  United  States,  according  to  the  laws  of  Congress  and  the  usage  and 
practice  of  courts  of  admiralty  in  prize  causes.    Ibid. 

9.  Where  a  French  vessel,  captured  and  condemned  as  lawful  prize  to  the  cap- 

tors and  to  the  United  States  prior  to  the  treaty  of  September  30,  1800,  in 
moieties,  and  the  avails  of  the  appraised  vessel  and  cargo  were  in  the  hands 
of  the  clerk  at  the  date  of  the  treaty,  and  one  moiety  paid  to  the  captors 
and  the  other  paid  into  the  United  States  treasury,  afUr  the  signing  of  the 
ireatv,  and,  upon  a  hearing  before  the  Supreme  Court  on  writ  of  error,  no 
bona  having  been  given,  the  decree  of  the  circuit  court  was  reversed,  and 
the  vessel,  apparel,  guns,  t&c,  ordered  to  be  restored ;  and,  pursuant  there- 
to, the  moiety  in  the  United  States  treasury  was  paid  over,  and  a  claim  be- 
ing made  for  the  oth-sr  moiety  that  had  been  paid  to  the  captors — dbcidbd, 
that  the  United  States  are  not  liable  for  such  moiety.  Cau  of  the  ediooner 
P'ggV,  114. 

10.  The  owners  of  a  vessel  chartered  to  the  Navy  Department,  for  the  purpose 

of  carrying  provisions  and  naval  stores  to  Malta  and  Syracuse,  wiinout 
stlpulauons  in  the  charter-party  to  furnish  any  particular  or  special  papers, 
captured  by  a  Spanish  privateer  on  the  ground  that  the  vessel  was  carrying 
naval  stores  to  the  port  of  an  enemy  of  Spain,  the  voyage  and  risk  being 
fixed  by  the  charter-party  and  freight  charged  accordingly,  are  liable  for  the 
loss  sustained  by  the  capture.     Case  of  the  HmUress,  162. 

11.  Where  a  brig  captured  off  Tripoli,  as  prize  of  war,  by  a  part  of  a  squadron, 

and  condemned,  was  afterwards  taken  by  the  eomnfH>dore  at  a  valuation, 
and  placed  in  the  service  of  the  United  States — decided,  that  the  captors 
were  entitled  to  their  prize  interest  of  the  government,  and  that  the  other 
moiety  should  be  applied  to  the  navy  pension  fund.  Case  of  the  Trantfetf 
186. 

13.  'Where  a  captured  fleet  was  condemned  as  a  priz^  of  war,  and  afterwards 
purchased  by  the  President  for  8255,000,  under  an  act  of  Congress  direct- 
ing such  purchase,  and  the  distribution  of  that  amount  between  the  captors 
and  their  heirs,  it  was  not  intended  to  alter  the  mode  of  distribution,  nor  to 
deprive  the  widow  of  a  seaman  slain  in  the  struggle  from  claiming  and  re- 
ceiving the  same  share  that  she  would  have  received  had  the  prize  been  sold 
under  a  decree  of  court.     Case  of  Mrs.  Hardy,  402. 

13.  The  profits  of  a  capture  made  by  individuals  acting  without  a  commission 
inure  to  the  government,  but  it  has  not  been  the  practice  to  exact  them.  It 
has  been  their  practice  to  recompense  e:ratuitous  enterprise,  eourage,  and 
patriotism,  by  assigning  the  captors  a  part,  and  sometimes  the  whole  of  the 
prize.    Case  of  the  Dos  HermanoSf  463. 
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CHARTER-PARTY. 

1.  The  owners  of  a  vessel  chartered  to  the  Nayy  Department,  for  the  purpose 
of  carrying  proTisions  and  na?al  stores  to  Malta  and  Syracuse,  without 
stipulations  m  the  charter-party  to  furnish  any  particular  or  special  papers, 
captured  by  a  Spanish  privateer  on  the  ground  that  the  vessel  was  carryiiig 
naval  stores  to  the  port  of  an  enemy  of  Spain,  the  voya^  and  risk  being 
fixed  by  the  charter-party  and  freight  charged  accordingly,  are  liable  for  the 
loss  sustained  by  the  capture.  C«e  </  Vkt  Himlrett,  162. 
CLAIMS. 

1.  The  claim  of  the  holder  of  a  certificate  issued  pursuant  to  the  act  of  Congreas 
passed  4th  August,  1790,  for  interest  for  the  year  1791,  is  inadmissible. 
BucAsnsn^f  cote,  17. 

3.  The  claim  for  a  vessel  arretted  in  neutral  waters  is  valid;  and  it  is  the  duty 

of  the  government  causing  such  an  arrest  to  make  resutution.  Csm  9i  tkM 
Orsfige,  33. 
S,  A  claim  founded  upon  a  iudgment  for  dama^  recovered  against  an  agent  of 
the  government  is  inadmisaible,  where  it  is  not  made  to  appear  that  the 
property  for  which  the  judginent  was  recovered  came  into  his  hands  as 
such  agent,  and  where  the  avails  of  the  property  retained  by  him  were  sui^ 
ficient  to  indemnify  him.    BinghanCi  esae,  99. 

4.  Where  a  vessel  alleged  to  be  Danish  properly  was  seized  aa  French  property, 

on  the  south  side  of  the  island  of  St.  Domingo,  and,  whilst  wailing  exam- 
ination under  the  protection  of  the  American  flag,  waa  seized  by  a  British 
armed  ship  and  taken  into  Jamaica,  and  there  condemned,  and  a  claim  hav- 
ing been  made  by  the  Danish  subject  upon  the  government  for  compensa- 
tion— DECIDED,  that  the  first  captors  were  not  liable  for  the  first  capture  and 
detention  long  enough  for  examination,  nor  for  the  second  capture;  and 
that  the  ^vemment  of  the  United  States  is  not  bound  for  the  unlawful  cap- 
tures of  1(8  subjects.     Com  qf  the  Jdercator,  106. 

5.  Where  a  Portuguese  brig  had  been  captured  by  a  French  schooner,  and  thir- 

teen days  aAerwards  recaptured  by  an  American  vessel  and  taken  to  St. 
Kitts,  where  she  was  adjudged  to  be  restored  on  payment  of  salvage,  and 
the  vessel  or  salvage  subsequently  demanded  of  the  United  Stales  by  the 
French  minister  as  being  provided  for  in  the  tieaty  with  France,  and  not 
condemned  at  the  signing  thereof<— decided,  that  the  treaty  did  not  author- 
ize the  French  government  to  make  any  demands  on  the  United  States  for 
propert]r  thus  recaptured  from  it,  and  which  they  are  obliged  to  restore  to 
the  original  owners  on  payment  of  salvage.     Ca$e  of  s  Parlupuu  hng.  111. 

6.  Where  a  French  vessel,  captured  and  condemned  as  lawful  prize  to  the  cap- 

tors and  to  the  United  States  prior  to  the  treaty  of  September  30,  1800,  m 
moieties,  and  the  avails  of  the  appraised  vessel  and  cargo  were  in  the  hands 
of  the  clerk  at  the  date  of  the  treaty,  and  one  moiety  paid  to  the  captora 
and  the  other  paid  into  the  United  States  treasury,  after  the  signing  of  the 
treaty,  and,  upon  a  hearing  before  the  Supreme  Court  on  writ  of  error,  no 
bond  having  been  given,  the  decree  of  the  circuit  court  was  reversed,  and 
the  vessel,  apparel,  guns.  Ac,  ordered  to  be  restored ;  and,  pursuant  there- 
to, the  moiety  in  the  United  States  treasury  was  paid  over,  and  a  claim  be- 
ing made  for  the  other  moiety  that  had  been  paid  to  the  captors — decided, 
that  the  United  States  are  not  liable  for  such  moiety.  Csm  iftkt  Peggy^  114. 

7.  A  receiver  of  captured  property  to  deliver  to  the  true  owners,  as  they  should 

be  ascertained  by  Congress,  and  who  converted  the  property  and  had  the 
means  of  indemnifying  himself,  has  no  claim  upon  the  United  States  for 
the  payment  of  a  judgment  obtained  against  him,  unless  it  expressly  ap- 
pear that  such  properly  came  into  his  hands  as  agent  for  the  United  Suted. 
Bingham's  esse,  127. 

8.  Claims  upon  the  United  States  for  freight  charged  by  individuals,  allegiag 

that  they  transported  snides  for  the  French  government  and  iu  citizens, 
prior  to  the  treaty  of  1800,  which  were  captured,  were  not  provided  for  by 
the  convention,  and  cannot  be  allowed,    dffdotce,  136. 

9.  The  daim  of  a  commanding  officer  at  the  navy-yard,  who,  by  law,  is  entitled 

to  the  pay  and  emolumenu  of  a  captain  commanding  a  squadron,  for  pay- 
ment of  an  aceuunt  for  house-rent,  is  somewhat  doubtful;  yet  the  Attorney 
General  inclines  to  the  opinion  that,  in  view  of  his  necessities  whilst  in  that 
department  of  service,  and  the  analo.'ies  of  custom  in  other  departments,  it 
is  admiHible.    ^dviss,  160. 
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CLAFMS  (ConHmied) 

10.  The  claim  for  damages  sustained  by  the  capture  of  a  Teasel  chartered  to  the 

Navy  Department,  for  the  purpose  of  transporting  provisions  and  naval 
stores  to  Malta  and  Syracuse,  without  stipulations  in  the  charter-party  to 
furnish  any  particular  or  specific  papers,  and  which  was  captured  by  a 
Spanish  privateer,  on  the  ground  that  the  vessel  was  carrying  naval  stores 
to  the  port  of  an  enemy — the  voyage  and  risk  having  been  fixed  in  the 
contract,  and  freight  charged  accordingly — is  groundless  as  against  the  gov- 
ernment.    Com  if  ike  Ihmtren,  1G2. 

11.  The  claim  of  the  captors  of  a  prize  of  war  ofif  the  coast  of  Tripoli,  which 

was  afterwards  taken  by  the  commodore  of  the  American  squadron  at  a  val- 
uation, for  their  moiety  of  the  value  of  the  vessd  and  cargOt  should  be  al- 
lowed. Com  qf  the  TWrnifcr,  186. 
13.  The  claim  of  the  navy  agent  at  Boston  for  the  allowance  and  payment  of 
office-rent,  clerk-hire,  fuel,  and  stationery,  over  and  above  his  annual  com- 
pensation for  services,  is  valid  and  may  be  allowed.    Jidmee,  188. 

13.  The  claim  of  the  owner  of  certain  English  prizes,  payment  for  which  had 

been  obtained  from  the  Bey  of  Tunis  oy  Commodore  Decatur,  and  by  the 
latter  deposited  with  Mordecai  M.  Noah,  then  consul  at  Tunis,  who  im- 
properly applied  the  same  in  pnyroent  of  certain  drafts  which  he  had  au- 
thorized to  be  drawn  upon  the  Department  of  State  for  the  release  of  certain 
American  prisoners  at  Algiers,  and  which  had  been  negotiated,  presented, 
and  dishonored,  in  consequence  of  the  disapproval  by  the  department  of  the 
proceedings  of  Noah  in  the  premises,  for  payment  to  him,  by  the  govern- 
ment, of  the  amount  of  his  funds  in  the  hands  of  Mr.  Noah  thus  appropri- 
ated to  the  payment  of  the  said  draft,  is  not  admissible.  Wtntlow  Lewit'i 
ease,  196. 

14.  Where  the  Cluartermaster  General  had  entered  into  an  agreement  with  an  in- 

dividual to  pay  him  t8,00U  for  a  vessel  upon  condition  that  the  latter  should 
deliver  her  in  good  order  at  the  mouth  of  the  Apalachicola  by  a  specified 
time,  and  the  latter  agreed  to  do  so,  **  dangers  of  the  sea,  or  being  prevented 
by^  an  enemy,  excepted,**  yet  failed  to  deliver  her  in  time ;  but,  under  a  di- 
vision order  from  General  Jackson,  directing  the  Q,uartermaster  General  to 
purchase  the  vessel  **  if  to  be  had  at  cost  here,"  be  took  possession  of  her 
without  any  consultation  with  the  owner  or  agent,  and  sent  her  up  the  river 
with  supplies  for  the  army — decided,  that,  by  virtue  of  the  conversion,  the 
United  States  ought  to  pay  for  her,  not  the  stipulated  price,  but  qvmUwn 
valebat.     Ca$e  of  the  Peacock,  sM5. 

15.  When  the  British  invaded  Castine,  the  commander  of  the  United  States  ship 

Adams,  then  lying  in  that  port,  burnt  her,  to  prevent  her  from  falling  into 
the  hands  of  the  enemy ;  the  fire  communicated  with  a  neighboring  ware- 
house, in  which  there  was  valuable  property  destroyed,  for  which  a  claim 
is  made  against  the  government — decided,  that  the  destruction  was  one  of 
those  casualties  of  war,  resulting  from  exposure,  that  give  no  claim  upon 
the  government.     Coze  ^  Richaud^i  cote,  255. 

16.  The  claim  of  the  holder  of  a  warrant  upon  the  treasury,  and  who  had  for  a 

long  period  of  time  neglected  to  present  it  for  payment,  for  interest  upon  his 
demand,  is  inadmissible.     Gate  ^  *Aquiia  QiUt,  268. 

17.  Interest  is  in  the  nature  of  damages  for  withholding  money  which  the  party 

ought  to  pay,  but  would  not  or  could  not;  but  when  the  holder  of  a  claim 
upon  which  it  is  demanded,  for  a  long  space  of  time,  omits  to  apply  for 
payment,  he  does  not  come  within  the  reason  of  the  rule.    Iftid. 

18.  The  claim  of  the  representatives  of  Doctor  Bullus,  late  navy  agent  at  New 

York,  for  compensation  for  extra  services  alleged  to  have  been  performed 
by  him  in  purchasing  and  forwarding  from  New  York  supplies  for  the  lake 
serTice,  &c.,  depends,  for  its  validitv,  upon  the  fact  of  the  services  having 
been  out  of  the  line  of  his  duty.  If  they  were  of  a  contingent  character, 
they  may  be  compensated  by  the  Secretary  of  the  Navy.  Case  of  reprf 
sefUatwes  qf  BuUvs,  902. 

19.  Claims  of  inhabitants  of  New  York,  who,  upon  the  adjustment  of  the  bound- 

ary line  between  that  State  and  New  Hampshire,  were  thrown  into  the 
latter  State,  and  afterwards  into  Vermont,  and  whose  titles  were  ultimately 
extintruished  for  a  pecuniary  consideration,  for  damages,  are  inadmissible, 
Clark'i  ease,  320. 
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CLAIMS  (CofUimietf.) 

SO.  The  CMS  18  not  vnM  by  the  aneMion  that  the  BaflTerBn  wen  British  nb- 
jects,  •«,  by  the  9th  article  of  the  treaty  of  1794,  it  is  expreaely  stipulated 
that  British  subjecti  who  held  lands  in  the  United  Siates  should  continue  to 
hold  them  in  like  manner  as  if  they  were  natives.    Ibid. 

81.  A  claim  for  necessary  advsnoementa  by  district  marshals  of  money  to  pro- 
cnre  the  nesessaries  of  life  for  prisoners  under  arrest  and  in  confinement, 
awaiting  s  trial,  is  valid,  and  may  be  properly  allowed,    ^^iee,  322. 

23.  The  claim  for  payment  to  witnesses  in  a  criminal  prosecution  before  a  fed- 
eral court,  who  have  been  imprisoned  in  consequence  of  their  inability  to 
giTC  security  for  their  appearance  at  court,  for  the  time  they  were  ao  de- 
tained, cannot  be  allowed  under  any  existing  law.    Maiee^  344,  434. 

23.  The  claim  of  a  district  attorney  for  a  special  compensation  for  attending  a 

Stale  court  on  behalf  of  the  United  Statei,  and  for  attending  upon  taking 
depositions,  and  for  disbursements  in  the  suit,  is  valid,  and  may  be  allowed, 
in  addition  to  the  prescribed  salary  and  emoluments  of  his  office. — Melt- 
9mn€^8  MM,  385. 

24.  A  widow  of  a  seaman  who  was  slain  in  the  battle  of  Lake  Erie  has  a  rslid 

claim  for  a  share  of  the  price-money,  as  the  captured  Tessels  were  purchased 
by  the  President  of  the  United  Slates  for  the  use  of  the  government,  and  as 
the  act  of  Congress  authorizing  soch  purchase  was  not  intended  to  affect 
the  rights  of  those  who  would  otherwise  have  been  entitled  under  a  decree 
of  court.    Mr§^  Hmrdy^$  wtt^  403. 

25.  The  claim  of  a  Secretary  of  War  for  special  oompensadon  for  aerrices  per- 

formed in  leaving  the  seat  of  government  for  the  seat  of  war,  is  not  admis- 
sible. If  he  went  to  the  field,  by  order  of  the  President,  for  military  pur- 
poses, he  may  be  allowed  the  expenses  of  the  tour,  but  nothing  more. 
Gen.  ArmOrvngH  eaie,  457,  493. 

26.  Privateers  without  a  commission  have  no  legal  claim  to  any  share  of  a  prize 

captured  by  them.  The  entire  profits  of  such  an  achievement  always  mure 
to  the  government  to  which  the  captors  belong.  Can  nf  ikt  Ooe  /Termaaei, 
463. 

37.  The  claim  of  a  major  general  retained  in  service  by  the  act  of  3d  March, 
1815,  '*  fixing  the  military  peace  establishment  of  the  United  Siates,"  for 
forage  for  seven  horses,  at  the  rate  <A  eight  dollars  per  month,  and  the  pay, 
rstions,  and  clothing  of  a  private  aoldier  of  the  line  for  four  servanta,  is  not 
sustained  bv  law,  and  ought  not  to  be  allowed.     Gen.  Joeibon'e  cmu^  468. 

28.  The  claim  or  the  Surgeon  General  for  an  allowance  for  foel  and  quarters  hss 
as  good  a  foundstion  as  hav^  similar  claims  for  other  ofiioers  of  the  army; 
and  there  is  as  forcible  a  reason  for  supplying  him  with  them  as  there  ie  for 
supplying  them  for  a  maior  general  or  any  other  officer.    «9d»iee,  475. 

39.  The  claim  of  capraina  in  the  marine  corps  who  were  breveted  maiors  under 
and  by  virtue  of  the  authority  contained  in  the  act  of  16th  April,  1814,  for 
the  additional  compensation  to  which  such  brevets  entitled  them,  after  3d 
March,  1817,  is  not  admissible,  as  the  last-mentioned  act  retained  no  majors 
in  service;  and  the  breveta  theretofore  conferred,  of  necessity,  ceased  with 
the  termination  of  the  lineal  rank  of  that  commission,    .^doiee,  489. 

30.  The  claim  of  the  non-resident  devisee  of  an  annuity  charged  by  will  upon  an 

estate,  a  portion  of  which  has  since  become  the  property  of  the  government, 
with  constructive  notice  of  the  charge,  for  arrears  of  such  annuity  and  in- 
terest, is  admissible,  as  to  the  arrears  of  the  annuity  and  for  interest,  only 
from  the  time  of  the  filing  of  a  bill  to  recover  it.    Jtfri.  TWnfon'i  ease,  494. 

31.  The  validity  of  the  claim  of  major  generals  by  brevet  for  compensation  ac- 

cording to  their  brevet  rank,  depends  upon  the  foct  whether  they  have  been 
in  command  of  divisions,  according  to  the  arrangement  of  troops  on  the 
peace  establishment.     Csset  of  QmenOa  Gaines  andSeott,  535,  564. 

S3.  The  claim  grounded  on  the  alleged  wrong  occasioned  by  the  condemnation  of 
a  vessel  covered  by  Spanish  documents,  aa  in  fact  British,  falaely  and  fraud- 
ulently covered,  having  been  fairly  considered  by  the  Supreme  Court,  and 
in  effect  adjudged  to  be  inequitable  and  invalid,  csn  be  allowed  only  punu- 
ant  to  a  special  act  of  Congress,  which  that  body  is  not  advised  to  pais. 
Cattoftkt  IsabtlU,  536. 

93.  No  daima  for  lussea  sustained  by  officera,  volunteers,  nngera.  or  others,  en- 
gaged in  the  campaign  againat  the  Seminole  Indiana,  are  valid,  except  for 
such  as  took  place  in  consequence  of  the  foilure  of  the  government  to  sup- 
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plf  BufRcient  forage,  and  to  such  claimantfl  only  as  can  fttrniBh  the  evidence 
called  for  by  the  proviso  contained  in  the  act  of  4th  May,  182;).  Jidvieif 
543. 

34.  Whether  a  major  genend  by  brevet  ie  entitled  to  the  brevet  pay,  depends 

upon  the  faa  whether  he  baa  a  command  according  to  his  brevet  rank. 
Gen.  Maeomb^t  eaact  547. 

35.  The  claim  for  interest  upon  the  demands  assumed  by  the  United  States  in, 

and  settled  by  the  commissioners  appointed  under,  the  treaty  of  8ih  Janu- 
ary, 1821,  with  the  Creeks,  is  inadmissible,  there  having  been  no  sttpulft* 
tion  made  for  the  damage  or  detention  of  property.     Georgia  c/oims,  550. 

36.  The  United  States  never  have  agreed  to  become  responsible  to  the  Georgia 

claimants  further  than  the  Indians  were;  and  a  claim  for  interest  against  a 
nation  of  Indians,  or  a  payment  of  interest  by  them,  is  without  a  precedent. 
In  treaties  with  them,  nothing  more  has  ever  been  aaked  than  that  the  prop- 
erty ukea  be  returned,  or  an  equivalent  for  its  fair  value,  at  the  time  of  t&o 
conversion.     Georgia  elaima,  554. 

37.  Interest  is  not  any  part  of  a  debt,  nor  a  necessary  consequence  of  a  debt. 

By  the  polity  of  many  nations  it  is  forbidden,  and  not  held  to  be  a  right  in 
all  cases  by  those  who  allow  it  in  some.  It  is  generally  disallowed  upon 
unliquidated  demands;  and,  as  the  Greorgia  claims  are  of  that  character,  the 
f^enerale  rule  will  exclude  it.    /6td. 

38.  The  debt  having  been  adjusted  on  liberal  principles,  in  consequence  of  the 

property  having  been  avera^^ed  above  its  actual  value  from  1703  >to  1802,  it 
would  be  prodigality,  not  juatice,  to  aubjoin  interest  to  such  allowances. 
Ilnd. 

39.  The  treaty,  moreover,  interposes,  after  the  amounts  are  liquidated,  and  in- 

hibits the  payment  of  interest  upon  them.    Und. 

40.  A  claim  grounded  on  the  finding  of  a  jury  in  Kentucky  is  not  sufficiently 

established  to  authorize  its  allowance  at  the  treasury,  even  as  a  set-off  to  an 
account  due  upon  contract.     Ward  and  John8on^$  sate,  589. 

41.  It  is  a  payment  of  a  claim,  in  effect,  to  allow  it  to  come  into  a  settlement  aa 

a  set-off:  wherefore,  unless  a  claim  is  entitled  to  be  paid  directly,  it  cannot 
be  allowed  indirectly  by  way  of  aet-off.    Ibid, 

42.  In  the  settlement  of  claims  required  to  be  adjusted  by  Congress,  the  aocount- 

ing  officers  may  have  recourse  to  the  report  of  the  committee  recommending 
the  passage  of  the  act  for  the  principlea  which  are  to  govern  them,  as  an  act 
passed  pursuant  to  a  written  report  of  a  committee  may  be  considered  the 
adoption  of  that  report.     Tompkim^s  ease,  596. 

43.  Where  a  claim  is  to  be  settled  oa  principles  of  equity,  subject  to  the  revision 

of  the  President,  the  accounting  officers  are  required  to  act  upon  it  in  the 
first  instance;  for  the  revisory  power  is  only  an  appellate  authority,  to  be 
exercised  only  after  the  latter  shall  have  exercised  their  prerogative  in  the 
matter.    Ibid, 

44.  The  claim  of  certain  citizens  of  Baltimore  for  interest  is  inadmissible,  under 

the  act  of  26th  April,  1822,  as  it  would  be  an  increase  of  the  demand  to  n|- 
low  interest  on  the  amount,  or  to  assume  it  as  a  debt  due  at  a  date  anterior 
to  the  allowance.     The  BaUimore  cLnaUt  605. 

45.  A  judge  advocate  is  entitled  to  compensation  for  extra  expenses  in  travelling 

and  sitting  as  judge  advocate,  and  to  apecial  compensation  for  clerical  ser- 
vices, under  the  2l8t  and  22d  sections  of  the  act  of  16th  March,  1802. 
Advicey  618. 

46.  Claims  properly  referable  to  the  accounting  officers  for  adjustment  may  not 

properly  be  interfered  with  by  the  Executive,  except,  as  in  the  case  of  D. 
D.  Tompkins,  where  the  right  of  appeal  has  been  expressly  given  by  act 
of  Congress.     Major  JVkeaton^s  cau^  624. 

47.  The  claim  of  the  marshal  of  the  district  of  Qeoieia  for  the  support  of  ne- 

groes constituting  the  cargo  of  a  Spanish  vessel  brought  in  for  adjudication 
under  the  laws  prohibiting  the  slave  trade^  is  not  absolutely  binding  upon 
the  government  in  consequence  of  the  decision  of  the  circuit  court  of  that 
Stale  in  favor  of  it.  The  support  of  slavea  psiufcnte  UU  appears  to  have 
been  placed  under  the  direction  of  the  President.     Can  of  the  RamireZf  635. 

48.  A  collector  of  customs  has  no  valid  claim  upon  the  government  for  his  pro- 

portion of  a  fine  against  a  debtor  released  by  the  President,  as  any  vested 
right  of  such  collector  to  such  fine  could  not  be  released  by  the  President, 
and  he  has  therefore  sustained  no  damage  by  the  act.      WingaU^i  com,  636. 
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49.  The  claim  of  the  State  of  Ohio  for  three  per  cent,  upon  the  sales  of  the  pahlic 

lands  within  that  State  sold  since  the  30th  of  Jane,  1803,  is  valid,  so  ftr 
forth  as  the  amount  of  that  per  centage  upon  such  sales  after  deducting  the 
expenses  of  survey.  The  expenses  of  surrey,  Ac,  must  have  been  lo  the 
contemplation  of  both  parties  to  the  act  affirming  the  compact  that  Congress 
should  retain  the  expenses  incident  to  the  sales  before  making  the  compu- 
tation upon  which  the  rights  of  Ohio  in  this  behalf  are  founded.  Mtnee^ 
640. 

50.  The  officers  and  crew  of  a  United  States  vessel  have  no  valid  claim  upon  the 

government  for  saving  a  government  vessel  wrecked  on  the  Florida  reef. 
Caie  of  the  Riekmrd  rnnd  ChwrUs,  675. 

51.  The  claim  of  a  purser  in  the  navy  for  full  pay  for  ten  years  next  after  his 

resignation,  made,  but  not  accepted,  because  of  the  unsettled  state  of  his 
accounts,  is  inadmissible  at  the  department.    Dmh^U  cote,  677. 

51.  The  Executive  has  nothing  to  do  with  the  settlement  of  public  accounts, 
either  in  the  form  of  direction  to  the  accounting  officers  a  priori,  or  revision 
and  reversal  s  pailmari,  except,  in  a  case  like  that  of  D.  D.  Tompkins, 
where  the  particular  law  expressly  provides  for  a  settlement  by  the  account- 
i*  g  officers  and  the  Executive,  indtnon^u  tan^  678 ;  Gen.  Hit/Ts  cose,  705 ; 
Col.  JlcKmney's  tu€,  706. 

53.  The  claim  of  the  surveyor  of  City  Point  and  Bermuda  Hundred  for  the 
compensation  provided  for  the  surveyor  at  Petersburg,  (he  having  per>brroed 
the  duties  of  surveyor  at  that  port,)  must,  under  the  circumstances,  be 
recognised  as  valid.    Peterton**  esw,  686. 

53.  The  right  of  assignees  and  legal  representatives  of  a  deceased  clainoant  to  re- 

ceive payment,  to  the  extent  of  their  claim,  having  been  established  by  set 
of  Congress,  and  the  amount  due  them  not  appearing  on  the  face  of  the 
assignment,  it  is  competent  and  proper  for  the  accounting  officers  to  exam- 
ine into  the  matter,  and  to  ascertain  the  true  amount,  before  making  pay- 
ment to  any  one.     K^oiiker**  eoie,  693. 

54.  On  the  seitiement  of  the  claims  of  A,  which  have  been  directed  by  Congress 

to  be  paid  to  his  assignees  and  representatives,  the  government  cannot  re- 
tain from  the  moneys  thus  directed  to  be  paid  the  amount  of  a  government 
claim  a^inst  A  &  Co.    Ptoil^j  com,  700. 

55.  In  adjusting  claims  at  the  treasury,  the  accounting  officers  cannot  set  off 

against  A*s  truatees  a  debt  owing  by  A  to  the  assignees  of  B,  who  was  a 
debtor  to  the  United  States.     Cote  of  tnuieta  •/  Smith  8c  Bvekanan,  700. 

56.  The  claim  of  the  State  of  Virginia  upon  the  genersl  government  for  reim- 

bursement of  money  expended  by  her  in  the  war  of  1813  with  Great  Brit- 
ain, for  the  use  ana  benefit  of  the  United  States,  has  been  directed  to  be 
settled  by  Congress;  and,  in  this  case,  there  is  a  warrant  of  law  for  allow- 
ing interest.     The  Virginia  cote,  723. 

57.  The  United  States  were  bound  to  Virginia,  by  the  relation  which  subsists  be- 

tween the  general  and  Stale  governments,  to  provide  the  means  of  carrying 
on  the  war ;  and  failing  to  make  such  provision,  and  Virginia  herself  havine 
made  it  from  her  own  resources,  the  same  became  a  debt  against  the  United 
Slates,  which  they  were  bound  to  reimburse.  The  rule  concerning  interest 
has  been,  that  where  a  State  supplied  the  moneys  for  expenditure  from  her 
own  treasury,  no  interest  has  been  allowed ;  but  where  a  State,  from  the 
condition  of  her  own  finances,  was  obliged  to  borrow  the  money,  and  to 
thus  incur  a  debt  on  which  she  herself  became  obligated  to  pay  interest,  in- 
terest has  been  allowed  to  her  for  indemnity,     ihid, 

56.  In  the  case  of  Virginia,  there  is  s  special  act  authorizing  the  payment  of  in- 
terest, and  prescribing  the  rules  for  computing  it.  Interest  may  be  com- 
puted upon  loans,  or  money  borrowed  and  actually  expended  for  the  use 
and  benefit  of  the  United  States  during  the  lace  war  with  Great  Britain,  bat 
shall  not  be  computed  on  any  sum  which  Virginia  has  not  expended  for  the 
use  and  benefit  of  the  United  States,  as  evidenced  by  the  amount  refunded, 
nor  upon  any  sum  on  which  she  has  not  paid  interest,  nor  upon  any  sums 
refunaed  or  paid  her  subsequent  to  such  refunding  or  payment.    Ibtd. 

59.  It  was  the  intention  of  Congress  to  reimburse  to  the  State  of  Virginia  all  the 
interest  which  she  had  actually  paid  on  account  of  loans  made  necessary  by 
her  having  taken  the  place  of  the  United  States  in  meeting  the  expenditures 
of  the  war  in  that  State ;  and  although  the  money  so  borrowed  may  have 
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been  placed  in  the  State  treasury,  and  thereby  blended  with  the  State  reve- 
nue, yet  if,  from  the  revenues  thus  blended,  a  sum  ec)ual  in  amount  to  the 
sum  borrowed  were  expended  for  the  use  of  the  United  States,  the  State  is 
nevertheless  entitled  to  interest,  without  proof  that  the  very  dollars  bor- 
rowed were  expended.  Ibid. 
60.  In  like  manner  is  she  entitled  to  interest  on  loans  made  necessary  by  the  ex- 
haustion of  the  Suite  treasury  in  taking  up  loans  for  the  use  of  tiie  United 
States.     Jbid. 

COLLECTORS  OF  CUSTOMS. 
See  CuiTOMi,  Slavb  Tradb. 

COLLECTORS  OF  TAXES. 

1.  Collectors  of  taxes  and  internal  duties  appointed  under  the  act  of  23d  July, 
1813,  were  appointed  permanently  to  perform  the  duties  of  collection,  when- 
ever Congress  imposed  the  tax,  and,  consequently,  were  obligated  to  collect 
the  tax  imposed  in  1815.  Rted't  cose,  339. 
3.  Sureties  of  collectors  appointed  under  the  act  of  1813  are  liable  for  their  de- 
linqueneies  under  the  act  of  1815  to  the  amount  of  the  penalties  of  their 
bonds.    Ibidn 

3.  The  discharge  of  a  collector  of  taxes  from  a  judgment  obtained  against  him 

for  a  defalcation  will,  under  the  common  law,  release  his  sureties.  Whether 
the  act  of  1817  will  preserve  the  liability  of  their  sureties  in  case  of  their 
discharge  as  insolvent  debtors — quere?    Dundaa^s  cote,  367. 

4.  Collectors  of  taxes,  and  other  officers  to  whose  appointment  the  consent  of 

the  Senate  is  requisite  when  in  session,  appointed  during  a  recess,  and  sub- 
sequently nominated  and  confirmed,  hold  under  the  first  commission  until 
the  confirmation  of  the  nomination  by  the  Senate,  when  a  new  commission 
should  issue  and  a  new  bond  be  given.    Mmee,  637. 

5.  Sureties  of  a  collector  of  taxes  appointed  during  a  recess  are  liable  only  for 

acts  performed  under  the  President's  commission.  Ibid. 
S,  Where  a  collector  appointed  by  the  President  during  a  recess  of  the  Senate 
falls  in  arrear  with  the  government  during  his  first  commission,  but  after 
his  nomination  to  and  confirmation  by  the  Senate  makes  payments  into  the 
treasury,  yet  continues  in  arrear  for  current  dues  to  the  government,  for 
which  a  suit  is  brought,  it  is  competent  for  the  jury  to  apply  the  payments 
in  exoneration  of  the  balances  for  which  the  sureties  under  the  first  commis- 
sion were  bound.    Ibid, 

COLONIZATION. 

1.  The  act  entitled  **An  act  in  addition  to  the  acts  prohibiting  the  slave  trade'* 
does  not  authorize  the  President  to  appropriate  any  part  of  the  sum  therein 
specified  to  the  purchase  of  land  on  the  coast  of  Africa  or  elsewhere,  for 
the  purposes  of  a  settlement,  nor  to  the  transportati-'n  of  free  people  of 
color  to  Africa,  nor  to  the  purchase  of  carpenters'  tools  for  the  purpose  of 
making  a  settlement  in  Africa,  nor  to  the  payment  of  the  salary  and  ex- 
penses of  transporting  an  agent  from  this  country  to  Africa,  .^dvtce,  314, 
317. 

COLORED  MEN. 

1.  Free  colored  people  in  Virginia  are  not  citizens  of  the  United  States  in  the 

sense  in  which  the  term  "citizens"  is  used  in  the  acts  regulating  foreign 
and  the  coasting  trade,  so  as  to  be  qualified  to  command  vessels,  tidvice, 
506. 

2.  Since  the  acts  of  Congress  under  which  troops  ware  raised  in  the  late  war 

were  construed  so  as  to  permit  of  the  enlistment  of  colored  men ;  and  since 
recruiting  ofiiceni  recruited  them  on  a  contiact  for  the  paj  and  bounty  stip- 
ulated by  law ;  and  as  the  officers  of  government  recognised  them  as  a  part 
of  the  army,  (receiving  pay  and  rations  with  other  troops,) — apraeticMl  con- 
struction has  been  given  to  those  acu  which  entitles  the  colored  soldiers  to 
the  promised  lands,  jfdvtee,  602. 
COMMANDANTS. 

1.  The  command ine  officer  at  the  navy-yard  is  entitled  to  receive  the  pay  and 

emoluments  of  a  commodore,  and  therefore  is  entitled  to  apartments  or 
house  free  of  rent,    •tfdviec,  160. 

2.  When  inferior  officf>rs  or  soldiers  who  think  themselves  wronged  complain  to 

the  commanding  officer  of  a  regiment,  he  ought  to  summon  a  regimental  court- 
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martial  to  inqaire  into  the  truth  or  fiJMhood  of  the  complaint,  and  decide 
thereon ;  but,  as  ita  authority  extends  no  further  than  a  oourt  of  inquiry, 
the  nilei  and  practice  of  the  latter  should,  in  funeral,  goTcni  the  proceed- 
ings.   Advice,  166. 

3.  Officers  in  command  at  posts  where  rations  for  the  troops  thereat  are  required 

by  contract  to  be  supplied,  are  the  persons  authorized  to  supply  deficiencies 
when  they  occur.     Orr^i  em^  S260. 

4.  Where  the  commandant  at  a  post  anticipates  a  failure  in  suppliee  contracted 

to  be  furnished,  he  may  make  pro?ition  for  them  before  the  failure  abso- 
lutely occun ;  ^et  the  contractor  is  not  liable  for  then  until  the  feilun  takes 
place :  then  he  is  liable,  whether  they  were  purchased  previously  or  sub  se- 
Quenily ',  for  it  is  the  /etlurs  and  Itme  upon  which  the  responsibility  arises. 

5.  If  a  general  had  a  right  to  draw  supplies  from  a  place  out  of  his  military  de- 

partment, through  9ie  eneroy^s  country,  he  was  bound  to  furnish  an  eacort 
from  that  place  through  that  country.  If  the  case  were  one  of  real  and  im- 
minent danger,  the  contractor  had  a  right  to  an  escort ;  and,  if  it  were  not 
furnished,  he  is  exonerated  from  the  consequences  of  the  failure.     Ibid, 

6.  Commandants  of  posts  where  rations  are  required  to  be  furnished  must  sup- 

ply the  rations,  in  case  of  a  deficiency :  otherwise,  the  contractor  will  not 
be  liable  for  them.     Orr^i  cose,  270. 

7.  Commandants  of  posts  are  not  authorized  to  require  contractore  for  rations, 

for  six  months  in  advance,  to  keep  that  supply  deposited  in  advance  of  a 
perpetually  advancing  point  of  time,  at  which  the  supply  is  required  to  be 
placed  at  the  post.    .Aferriion's  cose,  3^9. 

8.  The  distinction  made  in  the  department  between  rations  in  deposite  and  ra- 

tions for  daily  issues,  hss  no  warrant  m  the  army  contracts ;  nor  can  any 
military  order  create  it  in  such  a  way  as  to  affect  the  bearing  of  such  con- 
tracts. A  quantit]r  of  provisions  only,  called  a  supply  of  rations  for  a  spe- 
cified time,  IS  required,  and  those  are  to  be  issued  by  the  contractor ;  and  in 
case  the  commandant  of  the  post  where  they  are  to  be  furnished  makes  an 
order  for  more  rations,  or  for  a  different  disposition  of  them  than  the  con- 
tract provides,  it  is  inoperative  upon  the  question  of  the  contractor's  legal 
obligations  under  the  contract,  but  does  not  exonerate  the  government  from 
payment.    Ibid, 

9.  if  the  contractor  for  supplies  for  daily  issues  shall  be  required  to  place  at  a 

given  post  a  specified  number  of  rations  for  a  specified  time,  the  government 
must  either  consume  them  or  pay  for  them  *,  for  the  requisition  is  an  assu- 
rance on  the  part  of  the  government  that  the  rations  are  necessary  and  will 
be  consumed  and  paid  for.    Ibid. 

COMMENCEMENT. 

1.  Pensions,  under  the  set  of  the  !5ih  of  May,  1820,  commence  when  the  tes- 
timony in  the  case  shall  have  been  taken,  authenticated,  and  completed,  in 
all  respects,  as  it  is  required  to  be,  in  order  to  ita  proper  reception  at  the 
department.     Col.  Joknaon't  cose,  563. 

9.  Brevet  rank,  in  fact,  commences,  with  its  concomitant  advantages  and  perqui- 
sites, whenever  the  breveted  officer  is,  by  special  assignment,  invested  with 
a  separate  command  according  to  his  rank.     CoL  Fenmek*8  esse,  604. 

COMMISSIONS. 

1.  A  commission  lawfully  issued  by  the  President,  without  defining  on  its  fiice 
the  term  for  which  the  office  is  to  be  holden,  authorizes  the  incumbent  to 
discharge  its  duties  only  during  the  President's  pleasure.  Cow  of  register 
oj  wilUfor  Distriet  Columbia,  213. 

3,  A  commission  issued  to  an  officer  of  the  navy  may  be  afUrwards  altered  in 
respect  to  its  number — that  being  no  part  of  the  commission,  properly  so 
called,  but  a  mark  affixed  by  the  Secreury  of  the  Navy  to  prevent  quesUons 
of  rank  from  arising  among  officere  holding  commissions  of  the  same  date. 
Lieut,  •Vei0eom6*s  eaUf  335. 

3.  But  whenever  it  is,  for  any  cause,  proposed  to  alter  or  change  the  number  of 

a  commission,  the  pereons  to  be  affected  by  the  proposed  change  ought  to 
have  opportunity  to  be  heard  as  to  the  facts.     Ibid, 

4.  Commissions  issued  pureuant  to  the  act  of  33d  July,  1813,  during  a  recess  of 

the  Senate,  were  so  far  permanent  that,  upon  a  confirmation  by  the  Senate, 
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at  iu  next  sesaioii,  of  the  same  incnmbents,  the  office  conferred  continued 
without  intermiesion,  and  the  bonda  ^tven  for  the  performance  of  duties 
under  the  temporary  commiaaion  remained  obligatory  for  performance  after 
confirmation.    Sherman^s  ease,  574- 

5.  The  doctrine  contained  in  the  foregoing  note  waa  aubeequently  overruled  by 

the  Supreme  Court,* and  the  deniaion  of  that  body  announced  at  page  637. 
Ed. 

6.  Commiaaiona  for  the  purpose  of  filling  vacanciea  happenin;^  during  a  receaa 

of  the  Senate  may  be  iraued  bjr  the  Preaident  at  any  time  during  a  recess; 
but  auch  commiaatons  will  ezpiie  at  the  end  of  the  next  session.  Qeneral 
SwoHweuVs  eosf,  631. 

7.  The  term  "  may  happen  during  the  recesa,"  in  that  part  of  the  constitution 

which  confers  the  appointing  power  upon  the  President,  is  equivalent  to 
"maj  happen  to  exist  during  the  recess:*'  wherefore,  a  temporary  com- 
miaaion may  lawfully  issue,  without  consultmg  the  Senate,  to  fill  any  va- 
cancy in  office  "that  may  happen  to  exiat"  ai  any  time  during  a  recess  of 
that  body.    Ibid. 

8.  A  commission  issued  by  the  President  during  a  recess  of  the  Senate  continues 

only  to  the  end  of  the  next  sesaion  thereof,  or  until  the  confirmation,  if  a 
confirmation  of  ihe  nomination  of  the  same  individual  ia  had  before,  and 
until  the  iasue  of  a  new  one.    AdutcB^  637. 

9.  The  second  commission  is  not  a  continuation  of  the  first,  but  is  a  new  ap- 

pointment, conferring  a  new  authority,  and  requiring,  in  cases  where  secu- 
rity is  necessary,  the  execution  of  new  bonds  to  the  erovemment,  condi- 
tioned for  the  performance  of  the  duties  of  the  office.    Aid. 
COMMISSIONERS. 

1.  Commissioners  appointed  in  the  act  incorporating  the  Bank  of  the  Unired 
States  have  no  power,  as  such,  to  superintend  the  election  of  directors 
thereof.     Cox  of  U.  8.  Bank,  19. 

9.  Commissioners  to.  treat  with  Indians  concemins:  the  possession  of  their  lands 
cannot  be  appointed  except  with  the  advice  and  consent  of  the  Senate.  jU^ 
viety  65. 

3.  The  commissioners  appointed  under  and  pursuant  to  the  5th  article  of  the 
treaty  with  Great  Britain  must  all  agree  to  decisiona  made  by  them  in  exe- 
cuting its  provisions.    Jidmetj  66. 
COMPENSATION. 

1.  The  commanding  officer  at  the  navy-yard  is  entitled  io  receive  the  pay  and 
emoluments  of  a  commodore,  and  therefore  is  entitled  to  apartments  or 
house  free  of  rent,    ^dtiee,  160. 

9.  Under  the  act  of  3d  March,  1809,  navy  agents  mi^y  be  allowed  two  thouaand 
dollars  per  year  over  and  above  office-rent,  clerk-hire,  fuel,  stationery,  dtc. 
Jldviee,  188. 

3.  The  act  of  April  IB,  1814,  doea  not  limit  the  right  of  the  President  to  in- 

crease the  pay  of  the  officera  and  men  belonging  to  the  navy,  to  the  close  of 
the  war  with  Great  Britain.    JIdvice,  193. 

4.  The  office  of  navy  agent  not  havinir  been  created  by  law,  there  has  been  no 

law  defining  its  duties,  from  which  to  determine  whether  the  navy  agent  at 
New  York  has  or  has  not  rendered  extra  service.    Bulhs^s  euse,  302. 

5.  In  general,  it  is  the  duty  of  navy  agents  to  execute  such  instructions  as  they 

may  from  time  to  time  receive  from  the  executive  departments.    Ibid. 

6.  The  Secretary  of  the  Navy  has  the  contingent  fund  of  the  department  en- 

tirely at  his  disposal,  from  which  he  may  draw  for  the  purpose  of  compen^ 
sating  any  aervices  renderad  in  any  of  the  relations  of  his  department  which 
are  of  a  contingent  character,     lid, 

7.  Under  the  act  of  8th  Mav,  1792,  for  regulating  processes,  &c.,  allowances 

may  be  made  to  marshals  for  supplying  any  of  the  necessaries  of  life  to 
prisoners.    Advice,  322. 

8.  The  Surgeon  Gkneral  is  entitled  to  an  allowance  for  fuel  and  quarters,  the 

same  as  other  officers  of  the  army.    Jidvkty  475. 

9.  Where  a  Secretary  of  War,  in  time  of  war,  eoes  from  the  seat  of  government 

to  perform  a  service,  the  propriety  of  which  had  been  previously  diacussed 
by  the  President  and  adopted  by  him  aa  a  measure  that  would  be  useful  to 
the  public,  his  claim  for  payment  of  the  expenses  of  the  journey  is  well 
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founded.  Opinion  of  95th  January,  1821,  explained.  Getural  ArmUrongU 
e«sp,  493 

10.  Whether  General  Macomb  i«  entitled  to  the  brevet  pay  of  major  gereral, 

depends  upon  whether  he  has  a  command  according  to  hia  brevet  ranka 
Bat  what  a  command  according  to  brevet  rank  is,  the  law  doca  not  decide : 
the  same  is  left  to  be  determinMl  by  the  regulations  of  the  army.  GtntrdL 
Macomb*$  eaw,  547. 

11.  Generala  €hinea  and  Scott  beinii:  major  generals  by  brevet,  and  brevets  be'ng 

recogniaed  in  the  act  of  July  6,  It^lS,  which  haa  been  continued  in  practice 
since  the  return  of  peace,  and  having  commands  according  to  their  brevet 
rank,  are  entitled  to  ihe  pay  of  mitjor  generals.  GtnerttU  Gmne$  Mtd  SeoU^a 
eoset ,  535. 

12.  The  opinion  of  the  Attorney  General  of  the  S9th  December,  1621,  was 

founded  on  the  act  of  the  16th  of  April,  1818,  and  the  army  order  of  the 
8th  of  May  followingi  founded  thereon  and  giving  eonstraciion  to  it.  The 
repeal  of  tne  section  of  the  act  of  2i!  March,  lb21,  which  austained  the 
army  order,  removes  one  of  the  grounda  upon  which  it  was  suggested  that 
they  were  in  command  of  divisions,  and  leaves  that  fact  to  be  settled  by  the 
Department  of  War.     Oiilera/t  Gamei  and  SootVs  cam,  564. 

13.  If  they  are  in  command  of  divisions  according  to  the  arrangement  of  troops 

on  the  peace  eatablishment,  they  are,  nevertheless,  by  force  of  the  act  of  the 
16th  April,  1818,  entitled  to  the  pay  and  emoluments  of  their  brevet  rank. 
Aid. 

14.  The  pay  of  a  purser  rtops  with  the  acceptance  of  hia  resignation,  subject 

to  the  settlement  of  his  accounts — the  condition  ef  the  accrniance  only 
keeping  the  office  alive  for  the  purpose  of  settlement,  and  not  for  accruing 
cofppen^aiion.     /)ar6y*s  eaie,  346. 

15.  A  jua^e  advocate  is  eiitiiled  lo  compensation  for  extra  expena^^s  in  travelling 

arid  sitting  as  judee  advorate,  and  lo  special  compensation  for  clerical  anr* 
viccK  under  the  21st  and  22d  aeciiona  of  the  act  of  16th  March,  1803. 
Mtiee,  618. 

16.  The  pe>r  diem  allowance  made  to  officers  for  travelling  expenses,  by  the  act 

of  I6ih  March,  1^0i,  is  confined  to  officers  travelting  to  and  from  courts- 
martial,  and  is  not  outhorizeti  to  be  paid  to  those  who  are  travelhng  on 
other  businesfl.     Mvice^  7(*8. 

17.  The  term  **  major"  contained  in  the  provision  of  the  act  of  24ih  April,  1806, 

regulating  (he  pay  of  battalion  and  regimental  ftayroa^tera,  and  providing 
that  they  shall  receive  the  pay  and  emoluments  of  major,  may  be  taken  to 
mran  a  maj  r  of  infantry,     tlark^t  com,  704. 

COMPUTATION. 
1.  The  woids  ^*  within  two  years  from  the  time  of  aale,^  used  in  ihe  clause  of 
the  art  of  Coneress  giving  the  o«*ners  of  lands  sold  for  the  taxes  of  1815 
and  1816  the  right  to  redeem  them  of  the  purchasers  at  the  tax  sales,  ex- 
clude the  d.iy  of  sah  fram  the  computation.  TSee  27  Henry  Vlil,  ch.  10  ; 
2  Dyer,  186;  Moor,  3.  C,  40;  1  Henry  Blarkstone  R,  13;  and  Cowper, 
714,  for  authorities  as  to  computaiion«  of  time.)    JimnU  com,  364. 

CONSIGNEES. 
1.  The  consignee  of  a  quantity  of  rum  imported  by  the  brig  Hope  in  1816,  and 
afierwarus  sold,  is  liable  for  ihe  duties  within  the  case  of  tha  United  States 
VI.  Lyman,  (i  Mason's  Repoits,  4^*2,)  and  an  action  may  be  maintained 
aeainst  him  for  them.    MeCUUaa^s  cast,  G68. 

CONSULS 
1.  A  riot  before  the  house  of  a  foreign  consul  by  a  tumultuous  aasemhly,  re- 
quiring him  to  give  up  certain  persons  (upposed  to  be  resident  with  him, 
and  insulting  him  with  improper  language,  is  an  offence  noi  within  the  act 
of  the  30  h  of  April,  1790,  for  the  punishment  of  certain  crimes  againatthe 
United  States.  Case  of  Brilish  consul  at  Mnfoik^  41. 
9.  A  consul  is  not  a  public  miniater,  nor  entitled  to  the  privilege  attached  to  the 
person  of  such  an  officer.  As  ihe  law  now  stands,  the  rffence  in  question 
cannot  be  legally  prosecuted  in  the  courts  of  the  United  States.  If,  how* 
ever,  the  grand  jury  will  present  the  uffenoe  in  that  court,  it  will  be  the  duty 
of  the  district  aitomey  to  reduce  the  presentment  into  form,  and  tha  point 
ia  controversy  will  thiu  ba  put  in  a  train  for  judicial  deurminaiion.    JHd. 
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3.  French  comftis  in  th^  tJnited  Staten  have  no  authority  for  Tequirinf  district 

marshaifl  to  execute  their  sentences  arising  under  the  treaty  with  their  gov- 
ern men  t.    Jidviee^  43. 

-4.  A  consul  is  not  privileged  from  legal  process  by  the  general  law  of  nations, 
nor  is  the  French  consul-general  by  the  consular  convention  between  the 
United  States  and  France,     l^'tombe^s  cas<,  77. 

•5.  Though  a  consul,  for  a  transaction  in  which  he  acted  as  the  commercial  agent 
of  hi.-}  ^yernment,  the  President  has  no  constitutional  right  to  interpose  his 
authority,  but  must  leave  the  matter  to  the  tribunals  of  justice,  ibid. 
£  ^.  American  consuls  at  foreign  ports  are  not  authorized  to  demand  of  masters 
of  merchant  vessels  that  have  been  stranded  the  three  months*  p  ly  for  the 
seamen  required  by  the  act  of  18(^.    Jidviee,  HB. 

7.  The  bonds  of  American  consuls  are  not  required  to  be  attested.  The  plea  of 
non  e$l  factum  would  be  sufficiently  met  by  proof  of  the  handwriting. 
S^rong^s  cose, -378. 

"B.  Fofoign  consuls  and  vice-oonsuls  are  not  public  ministers  within  the  law  of 
nations,  or  the  acts  of  Congress,  but  are  amenable  to  the  eivil  jurisdiction 
of  our  courts^  and  in  the  case  of  the  Genoese  consul  (2  Dallas,  297)  it  was 
held  that  they  were  not  privileged  from  prosecutions  for  misdemeanors. 
VtlUtvasd^s  emcj  406. 

9.  But  consuls  are  bound  to  appear  only  in  the  federal  courts;;  the  constitution 
and  laws,  contemplating  the  responsibility  of  consuls,  having  provided  these 
tribunals,  in  exclusion  of  ike  State  couits,  in  which  they  shall  answer. 
Ibid. 
M.  American  consuls  may  demand  of  ship-masters  three  months*  pay  over 
wages, 'ftc,  on  account  of  seamen  left  at  the  ports  where'  such  consuls  re- 
side, on  account  of  inability  of  the  seamen  te  return  in  the  vessels  m  which 
they  went  out.  Maunps  eau^  593. 
CONTRACTS. 

1.  A  contract  with  the  government  to  carry  certain  provisions  and  naval  stores 
up  the  Mediterranean  sea  at  the  risk  of  the  contractor,  gives  no  claim  upon 
the  government  for  loss  on  account  of  a  capture  in  transilu.  Cast  qf  the 
Huntren,  i<i2. 

S.  Where  contracts  for  supplies  for  the  army  contain  the  clause  providing  for  a 
supply,  in  case  of  deficiency,  by  the  commanding  general  or- person  ap- 
point^ by  him  at  each  post  or  place,  the  person  appointed  by  the  com- 
manding general  to  take  command  at  the  post  or  place  is  the  person  author- 
iced  to  supply  the  deficiency.     Orr'*8  eusty  260. 

S.  Where  the  commandant  at  a  post  anticipates  a  failure  in  supplies  contracted 
to  be  furnished,  he  may  make  provision  for  them  bc'bre  (he  failure  abso- 
lutely occurs ;  yet,  the  contractor  is  not  liable  for  them  until  the  failure  takes 
place f  then  he  is  liable  whether  they  were  purchased  previously  or  subse- 
Quenily^  for  it  is  iht  fmlnre  and  time  upon  which  the  responsibility  arises. 

4.  If  a  general  had  a  right  to  draw  supplies  from  a  place  out  of  his  military  de- 

partment, through  the  enemy^s  country,  he  was  bound  to  furnish  an  escort 
from  that  place  through  that  country.  If  the  case  were  one  of  rfsl  and 
imminent  danger,  the  contractor  had  a  right  to  an  escort ;  and,  if  it  were  not 
furnished,  he  is  exonerated  from  the  consequences  of  the  failure.     Ibid, 

5.  The  contractor  is  not  liable  to  pay  for  rations  furnished  in  case  of  his  failure, 

except  such  as  may  be  furnished  by  ihe  commanding  general,  or  person  ap- 
pointed by  him  at  the  poot  or  place  where  the  rations  were  stipulated  to  be 
furnished.     OrrU  ease,  270. 

6.  Contracts  for  rations  which  provide  that  supplies  for  certain  posts  shall  be 

f«rnished  aiv  months  in  advance,  require  a  supplv  of  six  months*  rations  not 
in  advance  of  a  perpetually  advancing  point  or  time,  but  only  in  advance 
of  the  point  of  time  at  which  the  supply  is  required  to  be  placed  at  the 
post. .  Moniton^s  eaee,  389. 

7.  The  distinction  made  in  the  department  between  rations  in  deposite  and  ra- 

tions for  daily  issues,  has  no  warrant  in  the  army  contracts;  nor  can  any 
military  order  create  it  in  such  a  way  as  to  affect  the  bearing  of  such  con- 
tracts. A  quantity  of  provisions  only,  called  a  supply  of  rations  for  a  spe- 
cified time,  18  required,  and  these  are  to  be  issued  by  the  contractor  j  and  in 
caaeike  commaadaat  «f  the  post  where  they  are  to  be  furnished  makes  an 
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order  for  more  rationa,  or  for  a  different  dispoeitioii  of  them  than  the 
tract  proTidea,  it  it  iopperative  upon  the  queoiioo  of  the  contractor*^  legal 
obligations  under  the  contract,  but  doei  not  exonerate  the  goTemment  from 
fMiyment.  ibid. 
8.  If  t^e  contractor  for  anppliee  for  dailjr  iaeuee  ehall  be  reauired  to  place  at  a 
given  post  a  specified  number  of  rationa  for  a  specifiea  time,  the  goTen>- 
ment  must  eitlier  consume  them  or  pajr  for  tbemv  for  the  requisition  is  an 
assurance  on  the  part  of  the  go? ernment  that  the  rationa  are  neoessar  j  and 
wilt  be  consumed  and  paid  for.    Jkid. 

C0PY.RIOHT8. 
1.  A  copy  of  a  book  may  be  deposited  with  the  Shecretary  of  State  after  six 
months  from  the  time  of  its  puolii^tton,  if  not  done  befora,.  and  il  will  avail 
from  the  time  of  such  depoaite.    DwkoWi  caw,  533. 

COURTS  OF  JUDICATURE. 
See  JuDiciART. 

COURTS  MARTIAL. 

1.  When  inferior  officers  or  soldiers  who  think  tbemselres  wrongid  complain 

to  the  commanding  officer  of  a  regiment,  he  ought  to  summon  a  regimental 
court-martial  to  inquire  into  the  truth  or  falsenood  of  the  complaint,  and 
decide  thereon ;  but,  as  its  auihoritv  extends  no  further  than  a  court  of  in- 
quiry, the  rules  and  practice  of  the  latter  should,  in  general,  govern  the  pro- 
ceedings.   JIdviet,  Id6. 

2.  Punishment  by  courts-martial  of  ofiences  committed  on  board  of  letter»-o^ 

marine,  is  contemplated  only  when  such  offences  are  committed  without 
the  jurisdiction  of  the  United  States.    JIdviet^  177. 
3   Courts-martial  of  marine  officers  stationed  on  shore,  and  convened  under  the 
articles  of  war,  may  try  and  sentence  to  suffer  corporeal  punishment  marines 
who  have  deserted  from  the  public  ships.    Jdviett  187. 

4.  The  President  of  the  United  States  has  the  power  to  order  a  new  trial  before* 

a  court-martial  where,  in  his  opinion,  the  court  erred  on  the  first  trial  in  ex- 
cluding proper  teatimony.     Captain  HaH^$  este,  233. 

5.  The  provision  in  the  articles  of  war  that  **  no  officer,  &e.,  shall  be  tried  a 

second  time  fbr  the  same  offence,*'  is  borrowed  from  the  common  law,  and 
is  not  held,  in  either  civil  or  military  tribunals,  to  preclude  the  accused  from 
having  a  second  trial  on  his  own  motion.  I6td. 
C.  The  plr  a  of  mUrii  foita  Meqwi^  or  eonvicf.  is  the  prMlegt  of  the  aoeoaed,  which 
he  may  nse  or  waive  at  pleasure.  If  he  doOs  not  choose  to  use  tt,  court* 
will  not  take  notice  of  it  so  as  to  bar  a  trial.    Ait 

7.  It  is  error  for  a  court-martial  to  refuse  a  second  trial  to  the  accused  when  the 

some  has  been  ordered  b^  the  Prenident.    IHd. 

8.  A  ))lea  before  a  court-mcrtial  of  a  former  arrest  and  discharge  is  bad ;  a  former 

trial,  only,  is  a  defence  under  the  87th  article  of  the  rules  and  artidea  of 
war.    Lieutenanl  Ga»away$  cose,  394. 

9.  As  to  the  perspicuity  and  precision  of  the  charges  :  if  the  description  of  the 

offence  is  sufficiently  clear  to  inform  the  accused  of  the  military  offence  for 
whi<]i  he  is  to  be  tried,  and  to  enable  him  to  prepare  his  deftnce,  it  is 
sufficient,     ibid, 

10  Courts-martial  have  the  power  to  reconsider  any  judrment  and  sentenoe  ren- 
dered by  them  during  the  term  or  sitting:,  and  to  change  the  judgment  and 
sentrnceeven  to  death  where  the  former  impoeed  only  imprisonment;  but 
the  execution  of  a  sentence  of  death  is  mvrder  unless  the  court  pronouncing 
it  consist  of  thirteen  comminaioned  officers,  nkhere  that  number  might  have 
been  convened  without  manifest  injury  t>  the  serviee.  (See  64th  article  of 
rules  and  articles  of  war.)    JfiUimm$cn*8  case,  296. 

11.  No  sentence  of  a  naval  court-martial  held  within  the  United  States  can  be 
carried  into  effect  until  confirmed  by  the  commander  of  the  fleet  in  which 
the  offence  occurred,  or  by  the  officer  ordering  the  court,    •tfdvict,  309. 

IS.  The  accused  cannot  be  tried  by  court-martial  aOer  two  years  from  the  issuing 
of  the  order,  evrn  on  his  own  application,  unless,  by  reason  of  absence  or 
some  other  manifest  impediment,  he  shall  not  have  been  amenable  to  justice 
within  the  time  limited  oy  the  articles  of  war.    Jdvicf.,  383. 

13.  The  profe^Rorti  and  cadets  at  the  Military  Academy,  as  such,  are  not  i 
missioned  officers  within  the  meaning  of  the  64th  artide  of  the  i  * 
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articles  of  war,  for  the  purpose  of  beirtg  detailed  as  meihberB  of  a  general 
reg^imental  court-martial ;  nor  can  such  court  be  formed  of  profesaors  for 
the  trial  of  cadets.    Jdvicty  469. 

14.  Cadets  may  be  tried  by  a  regimental  or  ptrrison  court-martial,  according  to 
the  66th  and  67th  articles  of  the  rules  and  articles  of  war.    /bid. 

15  Court 8- martial  did  not  have  jurisdiction  over  rwsta  of  disobedience  of  the 
governor  of  New  York  oonoerning  the  quota  of  ninety-three  thousand 
men  which  he  was  invited  to  raise  by  the  circu^ar  from  the  War  De- 
partment of  the  4th  of  July,  1814,  for  the  reason  that  it  was  no  violation 
of  any  existing  law  nf  the  United  States,  nor  of  the  orders  of  the  Presi- 
dent.   £/ton's  cose,  473. 

§6.  Where  a  general  courtrm&rtial  has  been  ordered,  and  the  names  of  the  officers 
and  supernumeraries  to  compose  it  are  set  forth  in  the  warrant,  and,  by  rea- 
son of  the  non^ttendanoeof  one  of  the  officers  on  the  first  day,  a  supernu- 
merary takes  his  place,  and  the  court,  thus  organized,  proceeds  to  business, 
the  absent  member  cannot  properly,  thereafter,  be  added  to  the  court  upon 
his  arrival,  until  the  case  on  trial  has  been  disposed  of,  if  at  all.   Jidviee^  698. 

17.  There  it  nothing  in  the  acts  of  Congress  on  this  subject,  nor  in  any  of  the 
analogies  of  the- law  in  relation  to  civil  tribunals,  which  authorices  n  newly 
arrived  member  to  be  superadded  at  all  to  a  court  which  has  been  once  le- 
gally organized.    Itnd. 

16.  The  rule  of  law  that  no  evidence  shall  be  given  against  a  prironer  except  in 
his  presence,  is  a  personal  privilege  which  he  may  waive.    Mviee^  ^06. 

19.  If  consent  be  given  that  depo«itions  of  witnesses  abroad  may  be  used  on  a 
trial,  the  point  of  time  at  which  the  consent  shall  be  expressed  will  not 
affect  the  competency  of  the  testimony.    Ibid. 

no   The  per  diem  allowance  made  to  officers  for  travelling  expenses,  by  the  act 
of  i6th  March,  1803,  is  confined  to  officers  travelling  to  and  from  courts- 
martial,  and  is  not  authorized  to  be  paid  to  those  who  are  travelling  on 
other  business.    JUvke,  708. 
CUSTOMS. 

1.  Goods  and  merchandise  carried  from  any  place  in  the  territory  of  his  Britan- 
nic Majesty  on  the  continent  of  Amenca,  by  the  subjects  of  Great  Britain, 
into  any  of  the  noithern  districts  of  the  United  States,  are  subject  to  the 
same  duties  which  would  be  payahle  by  our  citizens  on  the  same  goods  im- 
ported from  the  same  place,  in  American  ships,  into  the  Atlantic  ports  of 
the  United  States.    Jidviee,  1S5 

H,  The  provision  in  the  treaty  relating  to  the  duties  on  goods  and  •merchandise 
does  not  extend  toHonntjgt  duHea,    JNtf. 

3.  Duties  on  goods  seized  with  a  vevsel  of  a  neutml  nation,  and  sold,  but  after- 

wards adjudged  to  be  unlawful  prize,  may  be  lawfully  exacted,  and  cannot 
be  remitted  by  the  Executive.     Case  if  the  EvplMS,  176. 

4.  The  destruction  of  goods  by  a  public  enemy  does  not  release  the  owner  fmm 

the  payment  of  duties  which  had  been  locured  according 4o  law.  Jidoiee,  S69. 

:5.  Where  double  duties  are  the  fruits  of  a  compromise,  in  a  case  of  for- 
feiture, the  -collector  prosecuting  is  as  much  enutled  lo  his  moiety  of  them 
as  he  would  have  been  to  his  moiety  of  the  forfeiture  which  tbey  repre- 
sent.   JieLane^B  cme^  S259. 

4).  If  foreign  armed  ships  adopt  the  charaeier  of  merchant  ahips,  they  must  be 
subject  to  the  consequences  thereof,  and  be  tieatcd  as  merchant  ships  by 
our  revenue  officers.    Advice^  337. 

7  Sjiltpetre  was  free  from  duty  under  the  laws  of  the  United  States  on  the  3d 
of  May,  1803.    Jdnct^  345. 

6.  Foreign  goods  carried  into  a  port  of  Florida  before  possession  thereof  under 
the  treaty  was  delivered  to  our  ^vernment,  which  remained  water-borne 
until  after  s<ich  delivery  and  then  broug.M  in  the  kame  vessel  into  the  United 
States,  are  liable  to  duties,    .^^fotee,  4^3. 

9.  The  consignee  of  a  quantity  of  rum  imported  by  the  brig  Hope  in  1816,  and 
afterwards  sold,  is  liable  for  the  duties  wifhln  the  case  of  the  United  Sutes 
ss  Lyman,  (1  Mason*s  Reports,  482;)  and  an  action  may  be  maintained 
as;aiH8t  him  tor  them.  McCleUomCs  case,  •658. 
10.  The  act  of  the  3d  March,  18*25,  relative  to  the  completion  of  entries  for  the 
benefit  of  drawback,  must  be  construed  as  being  prospective  in  iis  opera- 
tion.   JMvietf  707. 
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DAMAGES. 

See  CLAiKik 
DEATH-WARRANTS.. 

1.  The  Pres'dent  will  iaiue  dcarh-wariaDte  in  order  to  fnt  effect  to  the  lawriir 
caecs  where  they  are  necessary  by  the  practice  of  the  State  ia  which  the 
sentence  ia  paased.    Mviu,  9^. 
DEPOSITIONS. 

U  When  the  decree  of  a  judge  raiaes  a  presomption  against  the  jurisdiction  of 
the  courts  of  the  United  States,  in  cases  <of  capture,  it  will  not  be  improper 
for  the  district  attorney  to  cause  the  necessary  depositions  to  be  taken  de 
hene  esse,  to  be  used  by  the  Executive  in  raoe  the  appellant  does  not  prose* 
cute  hill  appeal  or  the  decree  be  affirmed     Jidviee,  3il. 

3.  Depositions  of  witnesses  abroad  may  be  taken  by  oonaent  and  used  before 
courtx-martial ;  and,  if  the  consent  be  ^iven,  the  point  of  time  when  it  i» 
giren  will  not  affect  the  competency  of  ue  leetimony.    .Mtnse,  706. 

DISCHARGE. 

1.  A  vessel  under  arrest,  to  present  her  from  cruising  against  bellif^ient  powers, 
may  be  discharged  on  the  order  of  the  President,  communicated  to  the  mar* 
shal  having  her  in  custody.     Case  of  the  J^jMiMiran,  48. 

3.  The  expenses  occasioned  bv  the  arrest  should  be  paid  by  the  owner,  and  be 
o^ade  a  condition  of  the  aelivery ;  and  the  suit  commenced  by  him  ought 
to  be  withdrawn  before  any  indulgence  is  granted.    Sbid, 

3.  TIm  P/eaident  has  no  power  to  discharKe  public  debtors  imprisoned  on  mesne 
process,  but  only  deotors  imprisoned  on  execution ;  at  the  aame  time  re- 
quiring the  judement  to  remain  good,  to  be  satisied  out  of  any  estate  then, 
or  afterwards,  belonging  to  the  UelHor.     Gote^  case,  231. 
DISTRIBUTION. 

See  PaizKS,  and  Saitaob. 
DISTRICT  ATTORNEYS. 

1.  The  district  atiornev  of  Georgia  may  be  required  to  proaeeute  criaiifia/t/cr  all 
persons  who  shall  bftve  brought  into  his  distyiet  skves  from  Martinique. 
^driee,  29. 

9.  A  district  attorney  may  b^  required  to  cause  depositions  to  be  taken  de  htm 
isUf  to  be  used  by  the  Executive  in  ease  the  appellant  in  a  priie  case  doea 
not  prosecute  his  appeal,  where  the  decree  of  the  court  raises  a  question  of 
jurisdiction.    tSdwiee,  39. 

3.  The  district  attorney  may  assure  a  counterfeiter  who  shall  disclose  his  ac- 
cnmplicea,  and  produce  the  platea  and  counterfeited  paper,  of  a  pardon  ;  out 
the  mere  disclosure  is  not  enough.    SmUk^e  cast,  77. 

4«  The  district  attorney  of  New  Jei8«*y  is  entitled  to  special  compenaalion  fop 
attending  a  State  court  in  bt-half  of  the  United  States,  and  for  attending 
upon  taking  depositions,  and  for  disbursements  in  ihe  suit ;  but,  if  the  cause 
be  removed  to  the  circuit  court  of  the  United  Siatec,and  be  th«  re  attended 
t,t  by  him,  hia  compensation  ia  ihnt  which  district  auorneys  are  entitled  to- 
under  the  act  of  3kh  February,  17U9»— being  the  higheat  fttM  which  ar» 
allowed  by  the  laws  of  the  State  of  New  Jersey  for  aissikr  aervicea  in  tli* 
supreme  court  of  that  State.  MeU9enm^  caie,  38^ 
DISTRICT  MARSHALS. 

1.  District  marshals  are  not  rehired  by  law  to  execute  the  sentence  of  Frencb 
cottsula,  arising  under  the  13f  h  article  of  the  canvention  with  his  Moat  Chris* 
tian  Majesty  and  the  United  States.    Mviee^  ^^  .  . 

3  It  is  lawful  for  a  diatricti marshal  to  8erv«  either  civil  or  criminal  process  oi> 

board  a  Britiah  man-of-war  lyung  within  our  territory.  Case  of  the  Ckukt' 
,field.  87. 
3.  The  United  States  may  maintain  an  aetion  of  debt  on  the  bond  given  by  » 
marshal  for  mi»f»asanee  of  himaelf  or  depuiieii,  and  a  jury  may  asaeas  th» 
dnmaees.  Individuala  injured  by  his  official  misconduct,  may  use  the  name 
of  the  United'  States  in  prosecuting  a  auit  on  the  bond  to  recover  satisfac- 
tion.   Jldvlte^  93. 

4  A  marfhal  is  not  entitled  to  the  commission  of  one  and  a  quarter  per  cent. 

prrviticd  by  the  act  of  28ih  February,  1799,  upon  specie  captured,  as  in 
cr\^es  whrre  he  sells  Vf seels  and  other  property.    Moice^  178 
5.  Under  the  net  of  bib  May,  lT9d,  fos  negulatiDg  proceaaea,  dkc.y.aUowiuaee» 
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may  be  mtidfi  to  marsbaki  for  supplying  any  of  the  aeceoaaries  of  life  to 
priBoners.    Mvlcty  322. 
6.  A  marabal  may  bring  suit  af^inst  a  defduUins;  deputy,  whene? er  the  marshal 
has  become  liable  to  <a  suit  on  his  bo;id  to  the  United  States  by  reason  of 
the  delinquency  of  such  deputy.    jSdoict,  3G3. 

DIPLOMACY. 

1.  A  foreign  minister  should  correspond  with  ihe  Secretary  of  State  on  matters 
which  interest  his  nation^  end  not  'hrough  the  presn  of  our  country  Ho 
haa  no  authority  to  c«)romunieate  his  senuments  lo  the  people  of  the  United 
States  by  publications  in  manuscript  or  print.     Cluv.  de  YrujoU  cose,  74. 

DOMESTICS. 

See  Public  Miniitbri. 

ENDORSEMENT. 

1.  Bills  of  exchange  may  be  endoraed  by  an  attorney  in  fact,  having  competent 
authority  derived  from  a  power,    ^doice,  16d. 

EVIDENCE, 

1.  Evidence  de  ^cnc  ette,  in  the  form  of  depositions,  may  be  taken  in  prize  cases, 
to  be  used  before  the  Executive  where  the  decree  of  the  court  raises  a  pre- 
sumption  against  tlie  jurisdiction  of  the  judicia,ry.  Ciinton  ana  GUa^s  ease^ 
39. 
3.  Captures  must  be  de'ermined  upon  competent  evidence,  and  no  rules  for  de- 
termining the  competency  of  evidence  are  more  proper  than  ttiose  which 
prevail  in  courts  of  admiralty,  end  which,  being  founded  on  general  and 
universal  principles^  are  essential  to  a  safe  and  pure  adiitinistration  of  jus- 
tice.    Ccie  qf  the  fVHUttm,  40. 

3.  The  master  of  a  captured  vessel,  by  the  usage  of  admiralty,  is  a  competent 

witness.    lUd. 

4.  It  is  irregular  for  the  War  Department  to  accept  certificates  of  navy  surgeons 

instead  of  their  *'  affidavits,"  as  required  by  the  act  of  3d  March,  1819, 
regulating  payments  to  invalid  pensioners,    .^drtce,  533. 

5.  The  rule  of  law  that  no  evidence  shall  be  given  against  a  prisoner,  except  Iq 

his  presence,  is  a  personal  privilege  whicli  he  may  waive.    JSdvice,  7U6. 
EXECUTIVE. 

1.  The  Executive  will  not,  according  to  the  usege  of  sovereigns.  Interfere  with 
the  regular  course  of  the  admiriistraiion  of  justice,  where  a  foreigner  is  a 
party,  unril  he  shall  have  gone  with  his  case  to  ihe  court  of  dernier  resort. 
Pttgan^s  es^e,  25. 
9.  The  Executive  may  cause  depositions  to  be  taken  in  the  case  of  a  capture, 
where  the  decree  of  the  court  before  which  the  mutter  has  been  prosecuted 
raises  a  presumption  against  its  jurisdiction.     Clinton  and  Giles's  ease,  39. 

3.  The  set  of  Sd  March,  1791,  directing  the  laying  out  of  tracts  to  inhabitants 

of  V^incennes,  did  not  authorize  the  Executive  to  moke  any  conveyances 
for  the  allotments;  and  if  patents  are  necessary  to  confirm  the  titles,  it  yet 
remains  with  Congress  to  direct  by  whom  they  shall  be  issued.   AdvicCy  44. 

4.  A  vessel  under  arrest,  to  prevent  her  from  cruising  agdinst  belligerent  powers, 

may  be  discharged  on  the  order  of  the  President,  communicated  to  the 
marshal  having  her  in  custody.     Ceae  of  the  RepubUean,  48. 

5.  The  President  cannot  appoint  a  commissioner  to  make  a  treaty  With  Indians, 

for  the  purpose  of  extinguishing  their  title  to  lands  within  the  United  States, 
without  the  advice  of  the  Senate.    Jidvice^  65- 

6.  If  a  foreis^n  ambassador  commit  an  offence  in  our  country,  it  belongs  to  the 

President,  not  to  an  individual  citizen,  to  take  notice  of  it.  Chivalier  d$ 
YruhUeaae^ll. 

7.  The  Executive  will  not  interfere  with  judicial  proceedings  between  an  indi- 

vidual and  the  commissioner  of  a  fore  gn  nation,  where  the  controversy  may 

have  a  legal  trial.     SinelaiT*s  casij  81. 
6.  The  Executive  will  not  surrender  to  the  minister  of  Great  Britain,  under  the 

treaty  of  1794,  pereons,  as  fugitives  from  jufstice,  unless  they  are  chaf]^ed 

with  murder  or  forgery  committed  within  tne  jurisdiction  of  his  sovereign. 

Mviee,  83. 
9.  It  has  been  the  practice  of  the  Executive  of  the  United  States  to  sppoint  the 

three  judges  provided  for  in  the  ordinance  for  the  government  of  the  Not  ih- 
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western  Territory  havinf  connnon-law  jiiriediecion,  from  an  implied  power. 
Mviee,  103. 

10.  The  authority  of  the  genemi  j^vernment  to  lake,  forcibly  detain  in  caetody^ 

and  bring  to  this  oounlry,  from  Europe,  a  person  charged  with  barratry  oo 
priTate  property,  is  doubtful.  The  offender,  if  he  were  here,  would  be 
amenable  to  our  courts.     Copt.  Cliflon^s  eoM,  123. 

11.  Military  force  may  be  employed  by  the  Execotive  to  remove  fiom  paMie 

lands  any  persona  who  may  have  taken  possession  of  Ihem  since  the  pas- 
sage of  the  law  of  3d  March,  1:<07.    Mwu,  164. 
19.  The  President  has  power  lo  nominate  to  the  Senate  a  suitable  person  for  the 
office  of  brigadier  general  of  the  militia  of  the  Territorial  guverjiments. 
Mviee,  165. 

13.  Duties  on  ^oods  seized  with  a  Tessel  of  a  neutral  naiinn  and  sold,  but  aOer- 

wards  adjudged  to  be  unlawful  prize,  may  be  lawfully  exacted,  and  cannot 
be  remitted  by  the  Executive.     Case  of  tkt  £iipi«»,  176. 

14.  Intruders,  without  title  subsequent  to  March  3,  1807,  may  be  removed  under 

the  proTisions  of  the  set  of  that  date,  without  three  months*  notice.  If  the 
marshal  fail  lo  effect  sneh  removal,  upon  trial,  the  President  may  employ 
adequate  military  force  to  accomplish  it.  MwUe^  180. 
15  The  act  of  April  18,  1814,  does  not  limit  the  right  of  the  President  to  increase 
the  pay  of  the  officers  and  men  belonging  to  the  navy  to  the  close  of  the 
war  With  Great  Britain.    MHu^  1SH2« 

16.  Where  an  act  of  Congress  gives  ths  President  power  to  appoint  an  oiBcer, 

without  defining  the  lenttre  by  which  the  office  is  to  be  held,  a  commission 
may  legally  issue  to  the  officer  to  hold  the  office  tfartng  tk§  piemmn  ^  Ikt 
pTUfitnt.    Jiitiet,  313. 

17.  The  President  does  not  possess  the  power  to  direct  a  person  indieted  for 

chesting  the  accounting  officers  by  means  of  forged  papers,  supporting  fio> 
liiioua  losses,  to  be  bt  to  bail  or  discharged  on  hia  own  recognizaace. 
Pc««e*f  ea<e,  213. 

18.  The  President  will  issue  death-warrants  in  order  to  give  effect  to  the  laws  in 

cases  where  they  are  nectssary  by  the  practice  of  the  State  in  which  the 
sentence  is  passed.    Jidpiu,  228. 

19  Arrf  St  for  trial  is  a  proceeding  belonging  to  the  judiciary,  not  to  the  execiH- 
tive  branch  of  the  government;  and  the  warrant  of  arrest  must  be  founded 
on  an  information  on  oath.     Wtighi^a  ca««,  229. 

30.  The  Presideut  has  no  power  to  cuune  an  arrest  to  be  made  except  upon  prob* 
able  cause,  supported  by  oath  or  affirmation.  {Vid$  articlo  VI  ot  Amend- 
ments to  the  Constitution.)    Ibid. 

91.  The  President  may  issue  his  proclamation  against  an  offender  who  hra  once 
been  regularly  arrested  and  made  his  escspe;  for,  in  such  case,  the  regu- 
larity ot'  the  arrest  implies  that  the  probable  cause  has  been  furnished  on 
oath  according  to  the  constitution,     ibid.  « 

93.  The  Prtsident  has  no  power  to  d'scharge  public  debtors  imprisoned  on  mesne 
process,  but  only  debtors  imprisoned  on  execution;  at  the  same  time  r^ 
quiring  the  Judiimcnt  to  remain  good,  lo  be  satiitfied  out  of  any  estate  then 
or  afterwarda  beitinging  to  the  debtor.    Jidtice^  231. 

93.  The  President  of  the  United  S'ales  has  the  power  to  order  a  new  trial  before 

a  court-martial,  where,  in  his  tipinion,  the  court  erred  on  the  first  trial  in  ex- 
cluding proper  testimony.     Cspt.  f/aii*i  cotci  233. 

94.  The  Executive  ranuot  lawfully  caukc  an  arrest  to  be  made  of  a  midshipman 

charged  wi  h  having  broken  the  peace  of  a  State,  with  a  view  to  his  surren- 
der 1 1  the  governor  thereof  for  the  purposes  of  trial.  JUidUuimum  Child't 
Mje,  244. 

95.  The  President  cannot  appoint  registers  and  receivers  for  the  land  districtr, 

until  there  ehall  be  sufficient  laiid  surveyed  to  authorize  the  opening  of  land 
offices.    Mvice,  2110. 

96.  The  act  entitled  **An  act  in  addition  to  the  acts  prohibiting  the  slave  trade** 

does  not  authorize  the  President  to  appropriate  any  part  of  the  sum  therein 
specified  to  the  purchase  of  land  on  the  coast  of  Africa  or  eUewhere,  for 
the  purposes  of  a  seitlement,  nor  to  the  transportation  of  free  \  eople  of 
color  to  Afiica,  nor  to  the  purchase  of  carpenters*  tools  for  the  purpoae  of 
making  a  settlement  in  Africa,  nor  to  the  payment  of  the  salary  and  ex- 
penses of  transporting  aa  agent  from  this  coontry  to  Africa,  •fdrkt,  314, 
317. 
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in.  The  PrBaident  may  ■<»  far  mitigate  a  Bcnfcnce  of  death  pronnunccd  b?  a  naval 
coort-marttal  as  to  substitute  a  milder  punishmeni  in  ita  steiid.  Bttnsinan''s 
ease,  327. 

5J8.  The  power  of  absolute  pardon  ("^iven  to  the  President  by  the  constitution  in- 
cludes the  power  of  issain?  a  conditional  one ;  yet  there  is  great  danger 
that  conditional  pardons  may  result  as  absolute  ones,  from  the  ditficuliy 
of  enforcing  conditions  afler  the  offender  shall  haVe  been  released  from  the 
custody  of  the  law.    JIdviee,  341. 

29.  The  condition,  in  order  to  be  effectual  f  ^r  any  purpose,  niust  be  such  that  a 

resort  need  not  be  had  to  the  power  of  arrest  in  the  original  cose.     IbU. 

30.  Pardons  may  be  issuer!  before  conviction.    They  pro-suppose  an  nffenee,  and 

nothing  more;  and  there  is  neither  any  constitutional  nor  legal  provision 
which  r^fj^ires  them  to  be  preceded  by  a  t»inl,  a  verdict,  or  a  sentence. 
They  may  be  founded  on  a  confession  in  writing.    16td. 

31.  The  genei-al  power  given  to  the  President  to  lease  the  ^'aline  on  the  Wabash 

carries  witn  it  all  the  incidental  nowers  necessary  to  a  settlement  with  the 
lessees,  to  transfer  the  kettles  lo  a  subsequent  lessee,  or  to  a  former  one,  for 
a  debt  growing  out  of  a  lease  of  the  works.  Taytor^  ITi/^iiw,  fy  Morrivin't 
ease,  353. 

92.  The  power  of  pardon  neither  requires  nor  aathorices  the  Pre^fident  to  enter 

into  an  investigation  of  facts  not  set  op  nor  proven  at  the  trial,  which,  if 
true,  should  have  been  thus  interposed  to  the  indictment,  after  a  trial,  con- 
viction,  and  an  appeal,  and  decision  adverse  to  the  accuKrd  has  been  made 
by  the  Supreme  Court  of  thf  United  States;  nor  to  pa- don  the  accused. 
Case  ffRosewain,  Hornes,  ff  Warringim,  359. 

93.  It  is  the  duty  of  the  President  to  exercise  a  general  supervision  over  the 

subject  of  the  appropriation  of  the  public  grounds  in  the  city  of  Washing- 
ton ;  end  as  the  right  to  occupy  and  improve  any  of  these  grounds  depends 
upon  whether  the  improvements  are  for  public  purposes,  so  the  power  of 
the  President  to  assent  to  improvements  depends  upon  whether  they  are  ft>f 
public  purposes,  and  are  useful.  Jidriee,  368 
34.  The  resolution  of  the  corporation  of  the  city  of  Wsshington,  proposing  to 
improve  a  part  of  the  Judiciary  Square  hy^  erecting  thereon  a  city  hall,  is 
lo  appropriate  the  public  grounds  for  both  a  public  and  a  useful  purpose, 
and  may  be  approved  by  the  President ;  provided,  that  the  quantity  of 
ground  required  neither  exceeds  nor  falls  short  of  the  purpose.    /6id. 

95.  The  assent  of  the  Presi'^ent  to  acts  of  the  corporation  of  wa8hin|;ton  should 

be  expressed  in  the  same  manner  as  his  assent  is  expreseed  to  acts  of 
Congress.     Ibid. 

96.  The  Ptesident  will  not  interfere  in  a  matter  of  private  and  individual  liti^- 

tion.  if  the  petitioner  ha?  been  injured,  the  laws  of  the  country  afford  him 
redress.     FaneoastU  ease,  405. 

37.  Ihe  grant  of  salt^springs  contained  in  the  act  admitting  Illinois  into  the 
Union  includes  all  salt  springs,  discovered  and  undiscovered,  to  which  the 
President  of  the  United  States  has  thought  or  shall  think  it  necessary  to  an- 
nex lands  for  the  purpose  of  working  them,  and  none  other.    Jidtite,  420. 

96  The  diecretion  theretofore  exercised  by  the  President  in  deciinine  to  withhold 
from  sale  such  springs  as  were  supposed  to  be  of  little  value,  u  neither  im- 
paired nor  taken  away  by  the  act  aamitung  Illinois  into  the  Union.     i6id. 

39.  Where  a  foreign  vessel  was  driven  inio  an  American  port,  with  a  cargo  of 

Jamaica  rum,  for  safely,  an<i  a  portion  of  the  cargo  sold  lo  pay  aeamen*s 
wages  and  other  expenses,  and  appliration  was  made  to  the  President  for 
permission  lo  sell  the  remainder— held,  that  he  has  not  the  power  to  giva 
such  permission.    Mvue,  460- 

40.  The  Executive  may  employ  military  force,  under  the  act  of  3d  March,  1807, 

to  remove  intruders  from  the  public  lands.    JIdviee,  471. 

41.  The  President  of   the  United  States  may  direct  the  marshal  to  remove 

intruders  from  lands  the  title  to  which  has  not  passed  out  of  the  United 
States.    Jidnee^  475. 

42.  1  he  Presi<<ent  has  power  to  grant  a  rx>nditional  pardon  to  a  convict,  prcv 

vided  the  condition  be  compatible  with  the  genius  of  our  consutution  and 
laws.     Bryant's  can,  48*^. 

43.  The  fund  for  foreign  intercourse  is  an  annual  fbnd,  placed  at  the  disposal  of 

the  President  to  defiray  its  expenses;  and  he  is  limited  in  respect  to  an 
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outfit  onlj  by  the  provition  that  it  ahall  not  exceed  a  year^  «alary. 
When  the  outfit  has  been  paid,  it  is  beyond  the  recall  of  the  Preaident  or 
Coneress.    ManaU  com,  545. 

44.  It  is  the  duty  of  the  Pretident  to  cauae  to  be  delivered  to  the  minister  of 

DenmRfk  a  alave,  who,  by  concealment  in  an  Arrrrican  TeKael  Ivine  at 
St.  Croix,  had  been  brought  to  the  port  of  New  York,  and  deuined  ia 
prison  unril  orders  misbt  be  giTeo  concerning  the  further  disposal  of  him. 
BatryU  ewe,  566. 

45.  So  long  as  Denmark  tolerates  i^lavery  in  her  dominions  it  is  an  invaaion  of 

h^r  .•overeigiity  to  take  away  from  St.  Croix,  by  seduction,  invitatinn,  oon- 
niTanre,  ignorance,  or  mistake,  slaves  from  the  poMession  of  Danbh 
owner* ;  anl,  if  STowed  and  unredressed  on  our  part,  is  a  just  cause  of 
war.  To  bring  them  to  the  United  States,  and  to  refuse  lo  reiurn  ihrm  to 
their  owners  on  the  call  of  their  fovemment,  would  be  such  a  violation  of 
private  property,  and  such  a  lawless  infraction  of  the  righrs  and  sovereignty 
of  Denmark,  as  to  expose  us  to  the  just  resentment  of  that  nation,  andftha 
merited  reproach  of  the  civilized  world.    iUaf. 

46.  Thft  Pr^dident  may  issue  an  order  directed  to  the  marshal  of  the  State  of 

New  York,  requiring  him  to  deliver  the  slave  to  the  order  of  the  miniater 
of  Denmark ;  or  he  may  notify  the  governor  of  that  Sute  of  the  fact*,  and 
request  him  to  cause  him  to  be  delivered  to  the  oiarshal  for  the  purpose  of 
deliverins:  him  over  to  the  minister.    Ihti. 

47.  The  President  is  not  required  to  act  upon  the  accounts  of  Daniel  D.  Tom|>- 

kins,  pursuant  to  the  act  of  Coneress.  until  the  accounting  officer  shall  have 
exercised  their  prerogatite*.     To«iplniu*seafr,  596. 

48.  The  President  has  no  power  to  csu^e  any  of  the  public  lots  in  the  city  of 

Washington  to  be  fillea  up ;  nor  to  require  the  stagnant  wateca  thereon  to 
be  removed.    Mvice,  615. 
49-  The  President  will  not  interpose  in  any  auit  brought  against  s  Teasel  chaiged 
with  having  vinlntcd  the  laws  concerning  the  slave-trade,    .dilrice.  618. 

50.  The  PrcKident  of  the  U'^ited  States,  having  the  foreicn  iniercourae  fund  unde  r 

his  direction,  may  advance  to  a  minister  going  from  the  United  States  to 
Chili  such  part  of  his  salary  as  he  shall  deem  necessary  to  the  proper  fulfil- 
ment of  public  engagemenu  in  respect  to  him.    •JJeiee,  620. 

51.  The  laws  r^eulatrng  the  settlement  of  the  public  accounts,  under  which  the 

Treasury  Department  is  or|;anized,  require  the  Auditors  to  receive  and  ex- 
amine accounts,  and  to  certify  them  to  the  Comptrollers,  who  also  examine 
and  pass  upon  ihem,  and  certify  the  ba'ances  thereon  to  the  Register;  and 

{^tve  no  power  of  appeal  to  the  Preaident,  except  in  particular  instances, 
ike  that  of  the  accounts  of  Daniel  D.  Tompkins,  where  the  powrr  of  re- 
vision and  finni  decision  by  the  Preaident  was  expressly  conferred  by  the 
act.     Major  Whfaton'*t  cast,  6*24. 

52.  Although  it  is  the  duty  of  the  President  to  take  care  that  the  laws  he  faith- 

fully executed,  he  is  n^^t  required  to  execute  them  himself.  He  is  not 
required  to  audit  end  allow  puhlic  accnunis,  but  to  see  that  the  officers 
assigned  to  that  duty  perform  it  faithfully.  The  Auditors  snd  Comptrollers 
are  aM*gned  to  that  duty — they  constitute  the  accounting  departm«>nt ;  and 
so  long  aa  they  continue  to  discharge  their  duties  faithfully,  the  Preaident 
has  no  authority  to  interfere.    Ibid, 

53.  The  settlement  of  an  account  by  the  proper  accounting  offic^ra  ia  final  and 

conducive,  so  far  aa  concerns  the  Executive  department  of  the  governmenL 
If  the  individual  whose  account  haa  been  thus  settled  conceives  himself 
injured  by  such  settlement,  his  recourse  must  be  to  the  judiciary  or  to 
Congress.     Ibid, 

54.  U  a  hslance  be  found  against  him  by  the  disallowsnce  of  credits  which  he 

deems  just,  he  may  refuse  payment  and  abide  a  suit ;  in  which  case  he  will 
have  the  benefit  of  the  opinion  of  a  court  and  jury      Ibid, 

55  If  a  balance  be  found  in  his  favor,  but  smaller  than  he  thinks  himself  entitled 
to,  his  appeal  is  to  Congress,  where  the  representstives  can  pass  upon  his 
claim.     Ibid. 

56-  The  Prrsident  has  power  to  fill,  durine  a  recess  of  the  Senate,  by  temporary 
commission,  a  vacancy  that  occurred  by  expiration  of  commission  durtn»  a 
previoua  session  of  that  body ;  the  term  in  the  consiitutjon  **  may  happen 
during  the  recess  "  being  etjuivaleni  to  **  may  happen  to  e«iat  duriug  ihs 
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recees :"  wiihout  which  interpretation  it  could  not  be  executed  hi  its  spirily 
reason,  and  parpose.     Oeneral  Swarhgeul^  care,  ^l. 

57.  The  President  cannot  interpose  in  the  settlement  of  accounts  before  the  Comp- 

troiler,  and  require  Chat  officer  to  allow  a  credit  to  an  individual  in  the  settle- 
ment.    WingaU'i  cate,  636. 

58.  The  subsequent  nomination  to  and  corfirmation  by  the  Senate  of  an  ap- 

pointee during  a  recess  is  not  a  continuation  of  the  irst  commission,  but  i 
a  new  appoiniment,  and  requires  a  new  bond  for  the  performance  of  ita 
duties.    4dviee,  637. 

59.  Where  an  officer  appointed  by  the  President  during  a  recess  of  the  Senate 

falls  in  arrear  with  the  goTernment  during  his  firnt  commission,  but  afler 
his  nomination  to  and  confirmation  by  the  Senate  makes  payments  into  the 
trpspury,  yet  continues  in  arrear  for  current  dues  to  the  government,  for 
which  a  suit  is  brought,  it  is  competent  for  the  jury  to  apply  the  payments 
in  exoneration  of  the  balances  for  which  the  sureties  unUer  the  first  com- 
mission were  bound.    Ibid. 

60.  The  President  has  no  right  to  interfere  with  the  duties  of  accounting  dffi- 

cers.    ^ndiraon^s  ease,  678. 

61.  The  interference  of  the  President  in  any  form  with  the  settlement  would  be 

illegal.  He  has  no  official  connexion  with  the  settlement  of  such  accouns; 
and  so  far  from  being  called  upon  to  interpose  any  directions  to  the  account- 
ing officers,  it  would  be  an  unauthorized  assumption  of  authoiiiy  for  him 
to  interfere  at  all.    Ihid, 

62.  The  executive  department  of  the  government  cannot  be  enjoined,  nor  can  its 

bminess  be  arrested  by  the  judiciary.  The  executive  branch  of  the  eovern- 
ment  is  co-ordinateAirith,  and  as  independent  of,  the  judiciary  as  the  leg  s- 
latiye.     CaUieaH^s  ease,  GSl. 

63.  Nevertheless,  the  judiciary  is  often  found  to  be  a  useful  auxiliary  to  the 

Executive  in  the  administration  of  public  affairs.    Ibid. 

64.  And  there  are  many  instances  in  which  it  is  expedient  for  the  Executive  to 

respect  the  process  of  the  courts,  so  far  as  to  suspend  action  upon  matters 
that  they  ought  to  pass  upon.     CeOe  of  representatives  ^  Piatt,  684. 

65.  The  President  cannot  legally  interfere  wi*h  the  accounting  officers  whilst  in 

the  discharge  of  their  duties.     Gen.  Hutt*»  eav,  705 ;  MeKenney^a  ease,  706. 

66.  Although  the  corporation  of  Washington  have  the  power,  by  their  charter, 

with  the  approbation  of  the  President  of  the  United  States,  to  draw  lottf  ries, 
the  amount  to  be  thus  raised  cannot  exceed  ten  thousand  dollars  in  any  one 
year.    Advice,  720. 

.  67.  If  the  corporation  haire  not  improved  this  provision  during  any  form'^r  years, 
the  right  to  do  so  for  those  years  has  ^tine. ;  for  the  President  during  those 
years  only  had  the  right  to  judge  of  the  expediency  of  a  lottery  or  lotte- 
ries by  the  circumstances  then  existing,  hid. 
68.  The  power  is  a  special  and  limited  one,  and  can  be  exrrcised  in  no  other 
manner,  and  at  no  other  times,  than  those  expressed  iii  the  charter.    Ibid, 

EXTRA  ALLOWANCES. 
See  Compensation. 

EXTRADITION. 

1.  The  bringing  away  of  slaves  from  Martinique,  the  property  of  residents 

there,  is  unlawful,  and  measures  ought  to  be  taken  for  their  rrstoraiioa  to 
their  true  owners.    Advice,  99. 

2.  If  a  Spanish  subject  who  ha»  violated  the  territorial  law  of  Florida  shall  be 

within  the  United  Sratcs  at  the  time  of  demand  fur  him  as  a  subject  and 
fugitive  from  justice,  he  ought  to  be  given  up  for  trial  and  punishment;  yet 
there  is  no  law  directing  the  mode  of  proceeding.    Mmce,  68. 

3.  A  requisition  from  the  British  minister  is  not  authorized  by  the  27th  article 

of  the  treaty  of  1794,  sinless  the  persons  demanded  are  charged  with  mur- 
der or  forgery  committed  within  the  jurisdiction  of  Great  Britain,  wfe/rice, 
83. 

4.  It  is  the  duty  of  the  President  to  cause  to  be  delivered  to  the  minister  of  Den- 

mark a  slave  who,  by  concealment  in  an  American  vessel  1-yingat  St.  Croix, 
had  been  brought  to  the  port  of  New  York,  and  detained  in  prison  until 
orders  might  be  given  concerning  the  further  disposal  of  him.  jBairy^s  cose, 
56& 
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See  CoMPBiriATieir. 
FORFEITURE. 

1.  A  ▼eeeel  under  forfeiture  for  having  rfolated  the  laws  prohibiting  the  alave 
trade  remains  subject  to  the  taint  in  the  hands  of  subsequent  purchasers, 
and  the  President  will  not  interpose  in  any  suit  brought  against  the  vessel 
on  that  account.    Adtiee^  618- 
FOREIGNERS. 

1.  If  a  foreigner  be  prosecated  in  the  courts  of  the  United  States  for  ao  act  dona 
by  him  in  an  official  c  ipacity  whilst  in  h's  own  country,  he  must  plead  his 
authority  in  the  action.     CoUoCt  ease,  45. 

9.  The  government  will  not  interfere  with  a  private  action  against  a  foreigner 
for  receiving  a  negro  on  board  his  ship.  The  defendant  in  such  a  case  is  on 
a  footing  with  every  other  foreigner  not  a  public  minister,  in  lespect  to  his 
suability,  and  he  must  answar  or  demur  to  the  allegations  against  him  If 
he  have  a  good  defence  under  the  treaty  of  peace,  he  must  plead  it  in  the 
usual  course  of  judicial  proceedings;  and  until  the  regular  course  of  such 
proceedings  shall  have  failed  to  do  ju<^tice  to  a  foreigner,  there  can  be  no 
just  ground  of  complaint  to  the  President.     Cmptam  Cochran*t  ease,  49. 

3.  The  term  **  prosecutions,^'  employed  in  the  sixth  article  of  the  treaty  with 
Great  Britain,  imports  a  suit  against  another  in  a  criminal  cause ;  such  prose- 
cutions being  conducted  in  the  name  of  the  public,  the  ground  of  them  being 
distinctly  known  as  soon  as  they  are  instituted,  and  being  always  under  the 
control  of  the  government.     Captain  CoekrafCf  ea$e^  50. 

4  A  foreigner,  though  a  consul,  is  not  privileged  from  legal  process  by  the  gen»> 
ral  Uw  of  nations,  nor  is  the  French  consul-general  exempted  by  the  treaty 
with  France.     UUmheU  can,  77. 

5.  Where  the  commissioner  of  a  foreign  nation  is  involved  in  a  suit  with  a  citi- 

Een,  and  the  same  can  have  a  fair  trial,  the  Executive  will  not  interfere. 
SineUirH  este,  bl. 

6.  The  courts  of  the  United  States  in  every  State  are  at  all  times  open  to  the 

subjects  of  a  foreign  power  in  friendly  relations  with  them.  The  more  es- 
pecially will  such  remedies  be  extended  in  case  of  fraud.  AtUo'uuS  esse, 
19a. 

7.  An  unnaturalized  foreigner  <*an  inherit,  •arry  away,  and  alienate  personal 

property,  without  being  liable  to  any  juf  dttruelw ;  but  not  real  estate. 

Moke,  275. 
FOREIGN  CON.'sULS. 

See  CoMsuLs. 
FOREIGN  MINISTERS. 

See  MiMisTBat. 
FOREIGN  TRIBUNALS. 
I.  The  opinion  of  a  British  judge,  directing  a  plaintiflTwho  had  been  a  British 

subject,  but  who  had  taken  the  oath  of  allegiance  to  the  government  of  the 

United  States,  to  be  nonsuited  on  the  eround  that  the  contract  which  formed 

thesobject-mstterof  the  suit  was  unlawful  between  British  subjecu,  and 

regarding  the  plainiiflT  as  such,  is  founded  on  the  ancient  and  sianding  laws 

of  Great  Britain,  which  can  be  altered  only  by  the  legislative  power  of  the 

nation.     QreenU  coMe,  53. 
9.  A  nation  ought  not  to  interfere  in  the  eauacs  of  its  citizens  brought  before 

foreign  tribunals,  except  in  a  case  of  the  refusal  of  justice  or  of  palpable 

injustice.    Ibid, 
3.  When  a  suitor  applies  to  foreign  tribunals  for  justice,  he  mutt  submit  to  the 

rules  by  which  those  tribunids  are  governed.    Ibid, 
FRAUD. 
1.  There  is  no  law  of  the  United  States  which  makes  a  fVaud,  by  forgery,  pei^ 

jury,  subornation  oi  perjury,  and  the  corruption  of  a  justice  of  the  ptace, 

punishable  by  criminal  prosecution.    jSdviee,  S09 
9.  If  money  has  been  fraudulently  obtained  from  the  United  States,  an  action  in 

the  name  of  the  United  States  will  lie  to  recovrr  it  back.    Ibid. 

3.  The  United  States  may  recover  back  money  fraudulently  obtained  from  the 

treasury*  upon  making  out  a  ease  to  the  aatis&ction  of  a  jury.  Quarter- 
mailer  GeneriU  Tkonuu^t  cau^  253. 

4.  Land  patents  may  and  ought  to  be  withheld  where  the  confirmatiooi  have 
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been  obtained  by  fraad.    If  actually  issued,  the  courts  will  cancel  them. 
Mvice,  699. 
FORLOUGHS. 

1.  A  furlough  granted  to  a  sailing-master,  on  condition  that  heshonid  relinquish 
from  that  date  his  pay  and  emolumenta  as  a  naval  officer,  until  further  orders, 
is  absolute ;  the  coDuition  being  foid  in  law.    Brtw^s  emtf  593. 
GARNISHEE. 

1.  The  Treasurer  of  the  United  States  is  not  subject  to  execution  against  his  per- 
son, goods,  nor  chattels,  nor  to  any  ether  process,  asr  against  a  garnishee, 
under  the  laws  of  Maryland     Where  sach  pmcesa  shall  hnv  issued,  the 
district  attorney  may  be  instructed  to  moTC  to  dismiss  it.    Mvice,  604. 
GUARDIANS. 

].  A  child  must  have  been  under  sixteen  years  of  age  at  the  death  of  the  non- 
commissioned officer,  musician,  or  private,  in  order  to  invest  the  guardian 
with  the  right  to  commute  the  bounty  land  for  half-pay.    Mriee,  195. 
INDIANS. 

1.  As  well  British  subjects  as  citizens  of  the  United  States,  who  desire  to  trade 
with  the  Indians,  are  required  to  obtain  licenses  therefor.    Jidvietj  155. 

5.  The  Seneca  Indians  must  he  protected  in  the  enjoyment  of  exclusive  posses- 

sion of  their  lands,  as  defined  and  bounded  in  the  treaty  of  Canandaigua, 
until  they  have  voIunUirily  relinquished  it.     Case  of  the  Senecas^  468. 

3.  A  r'ght  or  occupancy  during  pleasure  has  always  been  conceded  by  Enro- 

peans  to  the  North  American  Indians,  (6  Cranch,  121  >  8  Wheaton,  548 ;) 
wherefore,  the  question  whether  purchasers  from  the  State  of  Massachusetts 
may  enter  upon  the  Seneca  lands,  depends  altogether  on  the  character  of  the 
title  which  the  latter  retain  in  them.    Ihid, 

4.  So  long  as  they  remain  in  possession  of  the  lands  defined  in  the  treaty,  neither 

the  government  of  the  United  States  nor  individuals  ean  lawfully  rnter  upon 
them,  but  by  consent  freely  rendered  on  a  full  understanding  of  the  case. 
lUd. 
5  The  Cherokee  nation  of  Indians  have  not  the  right  to  impose  taxes  on  persons 
trading  among  them  under  the  authority  of  the  United  States.  Case  of  the 
CherokeUfHS.  ) 

6.  Neither  the  condition  of  the  Indians,  the  relations  which  the  United  States 

bear  towards  them,  nor  the  treaties  which  suV^sist  between  them  and  our 
government,  permits  the  power  of  taxation  to  be  considered  as  one  between 
equal  sovereigns.    Ibid, 

7.  Trade  with  the  Cherokees  has  been  provided  for  by  treaty  stipulations,  giving 

to  Confess  the  sole  and  exclusive  right  of  regulating  trade  with  them  and 
managing  their  affairs  as  shall  be  deemed  proper.  The  right  thus  conferred 
on  the  United  States  is  sole  and  exclusive }  wherefore  neither  the  Cherokees 
nor  any  other  nation  had  the  right  thereafter  to  touch  the  subiect  which  was 
thus  solely  and  exclusively  given  to  the  United  States,  JkiJL 
INJUNCTIONS. 

i.  An  injunction  cannot  properly  issue  from  the  courts  to  arrest  the  executive 
department  in  the  performance  of  its  legitimate  duties.     CathcartU  cote,  681. 

9.  The  judiciary,  whether  acting  as  a  court  of  law  or  equity,  cannot  arrest  the 
proper  business  of  the  executive  departments.  Case  qf  rfpreatntoHves  qf 
PiaU,  684. 

3.  The  proceedings  to  be  had  on  an  injunction  granted  by  the  district  judge  of 
Georgia  against  further  proceedings  upon  a  warrant  of  distress  issued  from 
the  Treasury  Department,  under  the  act  of  Congress  of  the  15th  of  May, 
18120,  should  be  the  same  as  m  other  cases,  except  that  no  answer  is  neces- 
sary on  the  part  of  the  United  States.    BiMock^s  ease,  694. 

INTEREST. 

1.  Interest  on  certificates  issui*d  pursuant  to  the  act  of  Congress  passed  August 
4, 1790,  is  not  allowable,  and  the  courts  would  embarrass  a- system  of  finance 
by  a  determination  in  favor  of  interest  for  the  year  1791.    Moice,  17. 

3.  Interest  is  in  the  nature  of  damages  for  withholding  money  which  the  porty 
ought  to  pay,  and  would  not  or  could  not;  but  where  the  holder  of  a  claim 
omits  for  a  long  space  of  time  to  make  application  for  the  payment,  and  the 
act  of  Congress  directing  payment  is  silent  as  to  interest,  he  does  not  come 
within  the  reason  of  the  rule.    Gileses  case,  368. 
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3.  Interest  on  arrrara  of  an  annuity  char^  upon  Tand  deviled  «nd  sul  Bequentlf 

vested  in  the  United  States,  with  constructiye  notice  of  the  incunr>brance,  is 
payable  to  the  rlaimant  from  the  time  of  the  filing  of  her  bill  to  obtain  them. 
Tkorntan''s  case,  494. 

4.  Interest  ought  not  to  be  allowed  on  the  Georeia  claims  settled  by  the  com* 

init^sionera  under  the  treaty  of  the  8ih  of  January,  1821,  with  the  Creek 
nation  of  Indians     .iifoicc,  550. 

5.  Interest  ou?hi  not  to  be  allowed  on  the  sums  assessed  by  the  comnHSsioner 

in  fuvor  of  the  Georgia  claimants,  it  not  haring  been  atipalated  in  the  case, 
and  (he  United  States  never  having  agreed  to  become  responsible  to  the 
claimants  further  than  the  Inflians  were,  whose  place  they  have  taken, 
wfdciee,  554. 

6  Interest  in  not  any  part  of  a  debt,  nor  a  necessary  consequence  of  a  debt.  By 
the  polity  of  man^  nationa,  it  is  forbidden;  and  by  those  whoae  laws  allow 
it  in  any  cane,  it  is  not  nmde  a  rirht  in  all.  In  caaes  of  unliquidated  dam- 
ages, it  is,  In  genersi,  djpallowea ;  and  the  Georgia  claims  being  of  that 
character,  are  excluded  by  the  general  rule.    Ibid. 

7.  The  debt  having  "been  at^juated  on  liberal  principles,  the  property  haWng  been 
averaored  above  its  value  from  1783  to  1603,  it  would  be  prodigality,  not 
justice,  to  add  interest  to  nuch  a  valuation.     Ihid, 

6.  The  treaty  interposes  after  the  amounts  are  liquidated,  and  forbids  the  pay- 

ment of  interest  upon  them,  ibid, 
9.  The  Secretary  of  the  Treasury  has  no  avthoritj  to  increase  an  allowance 
made  by  the  Secretary  of  the  Navy  to  eertain  citizens  under  the  act  of  26th 
April,  1822 ;  and  it  would  be  an  increase  of  it  to  give  interest  on  the  amount, 
or  to  assume  it  as  a  detu  du^  at  a  day  antecedent  to  the  allowance.  Tk^ 
Baltimore  claims,  005. 

10.  Interest  upon  the  claim  of  Virginia  for  reimbursement  for  moneys  expended 

by  her  in  the  war  of  1612  should  be  allowed.     Fimtiia  c^otms,  729. 

11.  The  rule  roneerning  interest  has  been,  that  where  a  State  supplied  the  moneys 

for  expenditure  from  her  own  treasuiy,  no  interest  has  been  allowed;  but 
where  a  Slate,  from  the  condition  of  her  own  finances,  was  obliged  to  bor- 
row the  money,  and  to  thus  incur  a  debt  on  which  ahe  herself  became  obli- 
gRted  to  pay  inierest,  interest  haa  been  allowed  to  her  for  indemnity.  Ibid. 
19.  In  the  cafe  of  Virgfinia,  there  ia  a  special  act  authoriEine  the  payment  of  in- 
terest, and  prescribing  the  rules  for  computing  it.  interest  may  be  com- 
puted upon  loans,  or  money  borrowed  and  actually  expended  for  the  use 
and  benefit  of  the  United  Sutes  during  the  late  war  with  Great  Britain; 
but  ahall  not  be  computed  on  any  sum  which  Vir^pnta  has  not  expended 
for  the  use  and  benefit  of  the  Unitf^d  States,  at  evidenced  by  the  amount 
refunded ;  nor  upon  any  sum  on  which  she  has  not  paid  interest ;  nor  upon 
any  sums  refunaed  or  paid  her  subsequent  to  such  refunding  or  payment. 

/6t4f. 

13.  It  was  the  intention  of  Congress  to  reimburse  to  the  State  of  Virginia  all  the 

inie  est  which  she  had  actually  paid  on  account  of  loana  ma^e  necessary 
by  her  having  taken  the  place  of  the  United  States  in  meetinc  the  expendi- 
tures of  the  war  in  that  State;  and  although  the  money  so  borrowed  may 
have  been  placed  in  the  State  tieaaury,  and  thereby  blended  with  the  State 
>  revenue,  yet  if,  from  the  revenues  thus  blended,  a  sum  eaual  in  amount  to 
the  sum  borrowed  were  expended  for  the  u»e  of  the  United  States,  the  State 
is  nevertheless  entitled  to  interest,  without  proof  that  the  very  dollars  bor- 
rowed were  expended.    Ibid, 

14.  In  like  manner  is  she  entitled  to  interest  on  loans  made  necessary  by  the  ex- 

haustion of  the  State  treasury  in  taking  up  loans  for  the  use  of  the  United 

States.    Ibid, 
INTRUDERS. 

See  PuBUc  Lauds. 
INVENTIONS. 

See  PATBMTt. 

JUDICIARY. 
1.  Where  a  foreigner  is  a  party  to  a  proceeding  in  courte  of  regular  adfudieatias 
before  the  judiciary,  the  Executive  will  not  interfere  to  see  wheiner  or  not 
the  case  ia  protected  by  a  treaty  until  the  party  ahall  lutTe  gone  to  the  outgi 
of  deniier  resort.    JPsfwi^i  c«e,  35. 
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9.  ThB  rules  a^fopted  by  the  coorts  of  admiralty  for  determining  the  competency 

of  evidence,  is  a  safe  guide  for  the  Executive.     Case  of  the  fVilliam,  40. 

3.  The  courts  have  jurisdiction  of  an  action  against  the  governor  of  Guadaloupe 

while  here  as  a  prisoner  of  war  on  parole,  for  acts  done  by  him  as  i^ov- 
ernor,  dbc  ;  and  if  he  have  a  good  defence,  he  must  plead  it.    •.idoit^e,  45. 

4.  The  courts  may  award  a  hdlteas  eorfna  to  brinv  up  an  American  subject  un- 

lawfully detained  on  board  a  fireign  ship-of-war — the  commander  being 
within  the  reach  of,  and  amenable  to,  the  usual  jurisdiction  of  the  State 
where  he  happens  to  be.    Adoice,  47. 

5.  The  judiciary  roust  have  disposed  of  a  suit  brought  against  a  British  captain 

for  unlawfutly  receiving  a  slave  aboard  his  ship,  before  the  Executive  will 
consider  any  application  in  respect  to  it.     Capfatn  Codirane*s  eoiCy  49. 

6.  When  a  foreign  judiciary  is  invoked  by  an  American  citizen,  he  must  sab- 

mit  to  the  rules  by  whicn  it  is  governed.     Greenes  eau,  53. 

V.  The  refusal  of  a  district  fudge  to  issue  a  warrant  under  the  ninth  article  of 
the  convention  between  France  and  the  United  States,  cannot  be  interfered 
with  by  the  Supreme  Court)  the  latter  having  no  control  over  a  diatrici 
fudge  exercising  legal  discretion.     Barrels  case,  55- 

6.  Where  a  district  court  decides  that  it  has  no  jurisdiction  to  determine  whether 
vesseU  brought  in  for  adjudication  are  lawful  prizes  or  not,  and  the  question 
is  one  of  jurisdiction  merely,  an  appeal  to  the  Supreme  Court  will  lie  to 
determine  the  question.    JUvictt  56. 

9.  Acts  of  hostility  committed  by  American  citixens  against  such  as  are  in  amity 
with  us,  being  in  violation  of  a  treaty,  and  against  the  public  peace,  are 
offences  against  the  United  States,  so  far  as  they  were  committed  within  the 
territory  or  jurisdiction  thereof;  and,  as  such,  are  punishable  by  indictment 
in  the  district  or  circuit  courts.  Acts  of  the  kind  occurring  m  a  foreign 
country,  however,  are  not  within  the  cognizance  of  our  courts.  The  Sierrm 
Leone  affair^  57. 

10.  The  h'/rfi  seas  are  within  the  jurisdiction  of  the  district  and  circuit  courts  of 

the  United  States :  wherefore,  if  such  an  offence  be  committed  thereon  by 
American  citizens,  such  courts  will  take  notice  of  it,  and  the  offenders  may 
be  legally  prosecuted  in  either  of  those  courts,  in  any  district  where  the 
oflfenders  may  be  fourid.     Ibid. 

li.  The  offence  in  question  being  committed  out  of  the  territories  of  the  United 
States,  cannot  be  noticed  by  our  courts ;  the  offenders  must  be  dealt  with 
abroad,  and,  after  proclamat  on  by  the  President,  will  have  forfeited  all  pro- 
tection from  the  American  government.    Ibid. 

19.  The  treaty  with  Spain  does  not  extend  the  jurisdiction  of  our  courts  to  of- 
fences ommitted  in  Spain ;  nor  vice  versa.    Ratals  esse,  68. 

13  The  courts  exercising  admiralty  powers  cannot  pronounce  valid  sentences  of 
condemnation  of  captured  vessels  until  such  vessels  are  brought  within  the 
jurisdiction  of  the  country  to  which  the  captors  belong.    Case  of  the  John,  76. 

14.  Proceedings  sgainsl  a  ship  and  cargo  in  the  condition  of  the  Nigre,  brought 

in  by  the  Constitution  for  adjudication,  are  to  be  had  before  the  district 
court,  according  to  the  laws  of  Congress,  and  the  usage  and  practice  of 
courts  of  adrtilrsliy  in  prize  causes^     Case  (ff  the  «A%re,  85. 

15.  If  the  prize  be  a  pirate,  the  officers  and  crew  are  to  be  prosecuted  in  the  circuit 

court  rf  the  United  States,  without  respect  to  the  nation  to  which  each  in- 
dividual may  belong.    Ibid. 

16.  If  it  be  regularly  commissioned  as  a  ship-of-war,  the  officers  and  crew  are  to 

be  detained  as  prisoners,  except  such  as  are  citizens  of  the  United  States. 

md. 

17.  Citizens  of  the  United  States  who  aid  a  nation  with  whom  we  are  at  war  on 

the  hi^h  seas,  against  the  United  States,  are  guilty  of  treason.    Ibid. 

18.  Offenders  against  the  United  States  may  be  arrested,  imprisoned,  or  bailed, 

agreeably  to  the  usual  mode  of  process  in  a  State,  but  can  be  tried  only  be- 
fore the  court  of  the  United  States  having  cognizance  of  the  offence.    llnd» 

19.  Prosecutions  for  alleged  acts  of  piracy  committed  on  the  high  seas,  or  in  any 

place  out  of  the  jurisdiction  of  any  particular  State,  should  take  place  in 
the  district  where  the  offender  is  apprehended,  or  into  which  he  may  be  first 
brought.    Mvice.  185. 

20.  The  courts  of  the  United  States  in  every  State  are  at  all  times  open  to  the 

0ttbjects  of  a  foreign  power  in  friendly  relation*  with  them.    The  more  ei- 
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pecially  will  such  remedies  be  extended  in  a  case  of  fraud,    Jhdome*$  esse, 

31.  Arrest  for  trial  is  a  proceeding  belon^inff  to  the  judiciary,  not  to  the  execu- 
tive branch  of  the  goTernment ;  and  the  warrant  of  arrest  must  be  founded 
on  an  infoJ'mation  on  oath.    Jidtiee,  329. 

99.  The  Executive  will  not  interfere  with  the  judiciary  whilst  it  is  in  the  re^lar 
course  of  giving  construciion  to  the  acts  of  Congress,  by  directing  a  molU 
§froaiqui  of  a  proceeding  against  a  British  vessel  tor  a  breach  of  the  nariga- 
tion  act  of  April  18,  1816,  afier  the  distria  court  has  condemned  her  to 
forfeiture.     Com  rf  the  Pitt,  366. 

93.  Where  it  is  claimed  by  a  foreien  minister  that  a  seixore  made  by  an  Ameri- 
can vessel  was  a  violation  of  the  sovereignty  of  his  government,  and  he 
satisfies  the  President  of  the  fact,  the  latter  majF)  where  there  is  a  suit  do- 
pending  for  the  seizure,  cause  the  Attorney  General  to  file  a  suggestion  of 
the  fact  in  the  cause,  in  order  that  it  may  be  disclosed  to  the  courL  Cau 
La  Jewu  EugSne,  504. 

34.  Appeals  and  writs  of  error  to  the  Supreme  Court  of  the  United  States  are 
founded  only  upon  errors  in  points  of  law  properly  raised  in  the  courts  be- 
low for  decision.     Uniled  States  vs.  Ward  q  JoknMtm^  614. 

S5.  There  is  no  law  which  renders  the  decision  of  the  circuit  court  of  Geonna, 
upon  a  claim  of  the  marahal  of  that  State  for  supporting  negroes  taken 
from  a  vessel  brought  in  for  adjudication  under  the  laws  prohibiting  the 
slave-trade,  binding  on  the  Executive  department,  so  as  to  make  it  the  duty 
of  that  department  to  pass  an  account  wnich  it  considers  unreasonable  and 
unjust.     Coat  of  the  J?a«itres,  635. 

96.  The  judiciary  cannot  arrest  the  executive  business  of  the  government,  spe- 

cially devolved  on  it  by  the  legislature  or  by  the  constitution.     CaxhcmrCt 
cose,  68 1. 

97.  The  judiciary  has  no  more  power  over  the  executive  branch  of  the  govern- 

ment than  it  has  over  the  legislative.    Aid. 

9d.  There  are  instances  in  which  the  courts  are  found  to  be  a  useful  auxiliary  to 
the  Executive,  and  promotive  of  the  purposes  of  justice.    IbU. 

99.  Where  the  government  becomes,  by  the  circumstances  of  any  particular  case, 
a  stakeholder,  and  several  individuals  are  claiming  the  benefit  of  a  fund, 
(with  regard  to  which  it  is  immaterial  to  the  government  whether  it  be  due 
to  one,  the  other,  or  to  several,]  the  officers  ot  the  treasury  may,  in  the  ex- 
ercise of  a  sound  discretion,  refer  the  claimants  to  the  courts  for  a  decision 
of  their  respective  rights.    Ibid. 

30.  The  judiciary,  whether  acting  as  a  court  of  law  or  equity,  cannot  arrest  the 
proper  business  of  the  executive  departments.     Com  ^  reprtMentaiiva  ^ 
Pialt,  684. 
JURISDICTION. 

See  JuDiciART. 
JUDGMENTS. 

1.  A  judgment  may  be  obtsined  against  an  individual  debtor  by  default,  and 
sgainit  receivers  of  public  moneys  on  return  of  process  under  on  act  ot 
Congress;  but  as  a^inst  corporate  bodies  the  practice  is  regulated  by  the 
practice  of  the  seyeral  Sutes  in  such  cases.  UniUd  SUUe»  vs.  Bank  o/^osi- 
ertet,  258. 

LANDS,  PUBLIC. 
1.  The'act  of  3d  March,  1791,  directing  the  laying  out  of  tracts  to  inhabitants 
of  Vincennes,  did  not  authorize  either  the  President  or  the  governor  to 
make  any  conveyances  for  the  allotments ;  and  if  patents  are  necessary  to 
confirm  the  titles,  it  yet  remains  with  Congress  to  direct  by  whom  they 
shall  be  issued.  Mviee.  44. 
9.  Perfions  in  the  Western  Territory  having  land  alloted  to  them  under  the  set 
of  29ih  August,  1787,  are  not  entitled  to  patents  until  provision  shall  be 
made  for  ist^uing  them.    Mvict^  45. 

3.  Patente  under  the  act  of  June  9,  1794,  for  lands  in  Virginia,  cannot  be  issued 

until  the  claimant  shall  have  firat  complied  with  the  laws  of  Virginia  to 
which  the  act  refers.    Advice^  79. 

4.  The  go\'ernor  cannot  be  justified  in  confirming  any  of  the  unauthorized 

grants,  unless  actual  improTcments  were  made  under  them  previous  to  the 


Digitized  by  CjOOQIC 


INDEX.  769 

LANDS,  PUBLIC  (Condnued.) 

3d  of  March,  1791 ;  nor  can  he  by  law  be  justified  in  making  a  discrimi- 
nation between  the  persons  still  holding  tneir  original  grants,  and  those 
who  have  had  such  grants  confirmed  by  former  governors,  or  who  have 
purcha^d  under  such  confirmation,  and  made  improvements,  unless  such 
improvements  were  made  previous  to  the  said  3d  of  March.    Mtfict,  95. 

5.  Grants  made  by  the  Spanish  government,  after  the  ratification  of  the  treaty* 
by  which  the  land  was  ceded  to  the  United  Stales,  are  void ;  and  though  a 
patent  were  dated  before,  unless  it  ^ere  delivered  before,  it  fails  to  carry  the 
title.    Mvice^  106. 

6-  Under  the  act  of  March  3,  1791,  entitling  heads  of  families  who  had  removed 
without,  the  limits  of  the  Territory,  and  occupied  certain  lands  within  five 
years,  to  the  donation  lands  specified  in  said  act,  those  persons  who  return- 
ed  to  their  respective  districts  only,  within  five  years,  are  entitled  to  the 
benefit  of  said  provision,    ./^e/ince,  124. 

7.  A  land  patent  issued  under  a  mistalTet  in  consequence  of  a  Virginia  military 

land  warrant  located  on  lands  which  had  been  4)reviou8iy  and  regularly 
located  by  others,  is  null  and  void.    Jidtice^  1.59. 

8.  Non-commissioned  officers  and  soldiers  enlisted  after  10th  December,  1814, 

as  well  as  before,  are,  on  the  proper  certificates,  entitled  to  a  bounty  of  three 
hundred  and  twenty  acres  of  land;  and  minors,  bringing  themselves  within 
the  requirements,  are  entitled  in  like  manner  as  those  of  full  age.  ^c/vice,  184. 

9.  Where  the  register  at  Kaskaskia  had  issued  two  certificates  forihe  same  land 

to  two  dilferent  persons,  held  that  the  first  had  preference.    »^</otce,  191. 

10.  Where  the  local  law  authorizes  a  transfer  of  the  rii;ht  to  patents  at  sherifTs 

sale,  purchasers  thereat  miy  demand  patents.    Jllviee,  191. 

11.  The  rights  of  pre-emption  given  to  settlers  by  the  act  of  the  13th  April,  1814, 

attach  to  settlers  on  lands' set  apart  for  bounties  by  the  act  of  6th  May,  181'i, 
who  settled  thereon  prior  to  the  surveys ;  but  not  to  those  who  settled  there- 
on subsequently..   Mviee^  290. 

12.  The  President  cannot  appoint  registers  and  receivers  for  the  land  district^', 

until  there  shall  be  sufficient  land  suiveyed  to  auiliorize  the  opening  of  luna 
ofiSces.    Ibid. 

13.  The  prs-emption  claims  cannot  be  ascertained  and  decided  upon  by  any  other 

agency  than  that  of  registers  and  receivers  of  the  land  districts  in  which 
they  are  situate.    /6id. 

11.  Legislation,  to  free  the  subject  of  granting  patents  from  embarrassment, 
recommended.    /6t^. 

15.  The  holder  of  an  unpatented  location  cannot  dispossess  one  holding  under  a 
patent  from  the  United  States  by  any  common  law  proctedm^,  but  he  may 
mstitute  a  proceeding  in  chancery  for  the  purpose  of  rescinding  a  patent  im- 
properly granted.    Advice^  300. 

16  The  general  sundard  of  remuneration,  where  title  fail?,  is  the  purchase 
money  and  interest ;  the  improvements  to  be  paid  for  by  the  fiuccesst'ul 
party.    Ilnd. 

17.  Land  warrants,  by  the  laws  of  Virginia,  are  not  mere  chattels;  but  are  re- 

garded as  a  kind  of  inchoate  title  to  lands,  and  descend  to  heirs.  Advicf^ 
3iL 

18.  A  land  warrant  held  in  the  right  of  a/«m#  coverl  must  be  assigned  by  her  with 

her  husband,  in  order  to  transfer  it.     Ibid. 

19.  The  United  States  cannot  divert  land  ,<^ranted  for  the  express  and  single  pur- 

pose of  a  light-house  site,  to  any  use  wholly  unconnected  with  the  obj'  ct  of 
the  grant,  without  violating  the  spirit  and  terms  of  the  cession,  •idviee, 
321. 

20.  By  the  act  of  March  1,  1800,  the  Secretary  of  the  Treasury  was  required  to 

number  the  lOO-acre  lots  of  the  fifty  quarter  townwhips  progressively,  and 
that  the  patent  to  be  issued  for  each  should,  in/er  a/i«,  give  the  number  of  • 
the  lot  located.     Such  description  cannot  be  departed  from,  for  no  form  of 
description  variant  fiom  that  will  pass  the  title  of  the  United  Stitcs;  nor 
can  any  patent  be  issued  until  the  lots  shall  have  been  nutnbered.    •Advice, 
323. 
31.  Military  bounty-land  warrants  to  Canadian  volunteers,  under  the  act  of 
March  5,  1816,  are  not  assignable.    Such  warrants,  when  fraudulently  ol> 
tained,  may  be  cancelled  so  as  to  prevent  their  use  for  any  mischievous 
purpose.    Moicct  326. 
49 
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9al.  The  United  btatra,  hr'wf^  in  poaaeswon  of  the  Pea  Patch  trnder  title  Merited 
frnm  the  Duke  of  York,  may  require  a  prosecutor  to  ahow  title  in  Kimaelf, 
before  any  proof  of  title  n«ed  be  deduced  ;  and  a  proeccntor.  under  deed 
takini;  for  iia  weatem  boondnry  fhe  eaat  aide  of  the  Delaware  rivarand  bay, 
can  never  reach  the  Pea  Patch,    ^dvhe,  331. 

'  33.  The  general  power  i^iven  to  the  President  to  leaaa  the  Saline  on  the  Wabaah 
carries  with  it  all  the  incidental  powers  necessary  to  a  aeitlament  with  the 
leasees,  to  tran»fer  the  kettles  to  a  suhsecfueoi  lepsee,  or  to  a  former  one,  for 
a  debt  ^rowin^  out  of  a  lease  of  the  woi  ka.    •Ai/viee,  352. 

34.  Patenta  under  the  act  of  17th  Fe^ruAry,  1815,  must  issue  to  the  owner  at  the 

date  of  the  act,  if  alive ;  and  if  dead,  to  the  heirs  or  deviseea.  The  act 
attaches  no  ansienable  tjuality  to  the  charity  which  it  bestows ;  and  being 
the  only  authority  for  iaauing  a  patent,  its  terms  must  be  strictly  pursued. 
JlJviee,  361. 

35.  The  rectaMfrular  ay  stem  of  public  surveys^  must  be  obserTad  and  conformed 

to  in  the  location  of  ceriificatea.     Ibid. 

36.  The  words  "  wiihm  two  years  f^om  the  time  of  aale,**  uaed  in  the  clause  of 

the  act  of  Congrpss  giving  the  ownets  of  lands  sold  for  the  taxes  of  18 15 
and  1H16  the  right  to  redeem  them  of  the  purchasers  at  the  tax  sales,  ex- 
clude the  dsy  of  sale  from  the  computaiion.     •tf^rke,  364. 

37.  When  a  N«w  Madrid  certificate  cal  a  (or  a  quantity  of  land  greater  than  160 

arren  and  less  than  640,  ai^d  it  becomes  neceiaary  to  Fubdivide  a  quarter 
sacrion,  it  should  only  be  doi.e  by  making  the  subiiiriding  line  parallel  and 
coextensive  with  the  Una  of  the  contiguous  quarter.    «lf/i ice,  373 

88.  It  may  be  located  on  a  fractional  section,  or  part  of  it,  b«i  not  so  as  to  appro- 

priate all  of  the  Itical  advantages  to  the  inj  try  of  the  public     IM. 

89.  Locations  made  in  a  square,  previous  to  the  aectional  linea  being  run,  dkc, 

are  inttdmiaaible,  as  the  sale  is  unauthorized  until  the  sectional  lines  are  run. 
Holders  may  take  less  than  l60  acres,  provided  they  can  find  such  a  tract 
liable  to  sale.     Jbid. 

30.  Minors  have  the  rif^ht  (o  redeem  their  Iannis  sold  for  taxes  at  any  time  within 

two  years  from  the  removal  of  the  disability,  by  payment  of  the  purchaae 
monty,  with  ten  per  cent,  thereon,  and  compensation  for  improvements, 
whether  deeds  have  been  given  to  the  purchasers  or  not;  for  no  deed  ia 
valid  unless  given  in  pursuance  of  law,  and  the  law  doea  not  authorize  the 
giving  of  a  deed  until  the  time  of  leJemption  shall  have  expired.  JiJoiei, 
378. 

31.  Where  lands  linble  for  a  direct  lax  are  not  divisible,  the  whole  must  be  sold. 

Lands  sold  for  taxes  may  he  redeemed  within  two  years,  upon  payment  of 
the  amo  int  paid  by  the  purchaser,  with  30  per  cent  interest.  Jtdmcf,  401. 
33.  The  grant  of  salt  aprinfss  contained  in  the  act  admitting  Illinois  into  the 
Union,  includes  all  sa  t  snrings  discovered  and  undiscovered  to  which  the 
President  of  the  United  States  hss  thought,  or  shall  think  it  neccasnry  to 
annex  lands  for  the  purpose  of  working  them,  and  none  other.  Jidmet^ 
4iO. 

33.  The  tliscret  on  there'ofore  exercised  by  the  President,  in  declining  to  withhold 

from  8a!e  such  springs  as  were  supposed  to  l>e  of  Hide  value,  is  neither  im- 
p^iied  nor  raken  away  by  the  act  adntitiing  I'iinois  into  the  Union.     /MiL 

34.  7  he  elTert  of  the  etsni  ts  merely  to  place  the  State  of  Illinois,  in  le^rd  to 

the«e  ^prings  and  teiservations  of  land,  exctly  on  the  ground  which  had 
been  previously  occupied  by  the  Unired  States.     /6td. 

35.  The  Canadian  volunteers  may  locate  lands  for  wtiich  warrants  have  been 

issued  to  them,  by  attorney,  the  same  as  others  similarly  entitled  have  been 
arcnatomed  to  do.    AdxUt^  484. 

36.  Land  patents  issued  by  mi^take  for  lands  to  which  other  pers  ^ns  have  pr»- 

empiinn  rishia  may  be  returned  and  cancelled,  or  may  be  repealed  by  adn 
farius  or  bill  in  chancery,  at  the  inatance  of  the  United  St^ies,  or  of  the  piv- 
empiiot'Crs  in  the  nsme  of  the  United  States.    •Adrtce,  458- 

37.  Tl^e  Seneca  Indians  must  be  protected  in  the  Tjoyment  of  exclusive  poeses- 

sion  of  their  lanUs,  as  defined  and  bounded  in  the  treaty  of  Canandaigua, 
until  they  have  voluntarily  relinquished  it     widpiec,  465. 

38.  A  right  of  occupancy  during  pleasure  has  always  been  conceded  by  Europe- 

ars  to  the  North  American  India's:  vthervfore,  the  question  whether  pur- 
chaaera  from  the  iSiate  of  Masaadiusetts  may  euttr  upon  the  Seneca  lands, 
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dvpenda  altogether  on  the  diameter  of  the  tiile  which  the  latter  retain  in 
them.    Und 

39.  So  long  M  they  remain  in  poinesaion  of  the  lands  defined  in  the  treaty,  nei- 

ther the  government  of  the  United  States  nor  individuale  can  lawfully  enter 
upon  them,  but  by  oonsenC  fieely  rendered  on  a  full  understanding  of  the 
case.     MfitL 

40.  Intruding  I  etllers  on  the  public  lands  may  be  remoTcd  bv  military  force,  un- 

der act  of  3d  March,  lb07.  The  United  Slates  have,  also,  all  the  common- 
law  and  chancery  remedies  enjoyed  by  individuals,  under  similar  circum- 
Mances,  for  protection  and  redress.     Jlivice,  471. 

41.  The  President  <tf  the  United  States  may  direct  the  marshal  to  remove  intruders 

from  lands,  the  title  to  which  has  not  passed  out  of  the  United  Slates,    wid- 
mce,  475. 
4t   No  person  ean  locate  over  160  acres  under  a  New  Madrid  certificate,  unless 
the  agffregiire  of  lands  loot  exceeds  160,  in  which  case  he  can  locate  not 
exceeding  640  acres.    «f(/v{e«,  534. 

43.  Lf*r4  warrants  under  the  act  of  Congress  of  3d  March,  1801,  must  be  re- 

ceived at  ihe  ratfi  of  two  dollars  per  acre  in  payment  for  any  lands  on  the 
west  side  of  the  Mississippi.  The  act  of  24th  April,  1820,  does  not  affect 
their  value,    .jfrfoice,  536. 

44.  The  King  of  S^ain  had  ample  power  to  grant  lands  in  Florida  while  the 

province  was  his,  and  the  Roman  Catholic  church  was  capable  of  taking 
his  gianUt;  but  whether  the  lands  in  quretion  were  granted  p  ior  to  the 
time  siipulatefl,  is  a  question  of  fact  to  be  determined,    jfefricc,  561. 

45.  The  Pre^i  le  it  hin  unrdsirieted  pewer  to  lease  the  lead  mines,  on  such  condi- 

tions as  he  may  think  proper,  for  any  term  not  exceeding  three  years,  pro- 
vided the  leases  be  not  inconsistent  with  existing  laws.    Advce^  593. 

46.  Smre  the  scti*  of  Congress  under  which  troops  were  raised  in  the  late  war 

were  ronstriierl  so  as  to  permit  the  enlistment  6f  colored  men ;  and  since 
rrcruiring  officers  recruited  them  nn  a  contract  for  the  pay  and  bounty  stip- 
ulated by  law  ;  and  as  the  offi  ers  of  government  recognised  them  as  a  part 
of, the  army,  (receiving  pay  and  rations  with  other  troops,) — a  jn-aciiMA 
eticstruction  has  been  given  to  those  actA  which  entitle  the  colored  soldiers 
to  ihe  promised  lands.    MoUe,  602. 

47.  Grounds  purchased  in  any  S>aie,  with  the  consent  of  its  legislature,  for  the 

fliie  of  forts,  magazines,  araenals,  dock-yards,  and  other  needful  buildings, 
can  neither  be  laxed  by  the  State  nor  by  the  municipality  in  which  they 
are  situared.    Adnce^  6'io. 

48.  It  is  competent  for  the  Secretary  of  the  Treasury  to  deduct  the  expanses  of 

surveys  of  the  lands  of  the  United  States  lying  within  the  Sate  of  Ohio, 
before  computing  the  thne  percent,  to  which  that  Stite  is  entitled  under 
the  act  of  .3d  March,  1803,  and  to  calculate  the  per  centage  for  Ohio  on  the 
balance.     MvKe^  640. 

49.  Althoush  the  act  of  3d  March,  1803,  was  the  afiirmance  of  a  compact  be- 

tween the  United  States  and  the  State  of  Ohio,  it  must  have  been  within 
the  conif  mplaiion  of  the  contracting  parties  at  the  time,  that  Congress 
should  retain  the  power  of  regulating  the  terms  of  the  sales  to  be  made. 
/6id. 

50.  C  •mpacts  are  to  be  construed  in  reference  to  the  subject-matter  and  the  na- 

ture of  the  cases  on  which  they  are  to  operate.    Ibid. 
51-  Claimants  are  liable  for  the  expen-^es  of  r'^MU'-veys  where  th^ro  had  been  no 

survey  of  the  claim  under  the  French  or  SpHnish  government  previous  to 

the  delivery  of  positessinn  of  the  territory,  and  where  resurveys  arc  deemed 

necessary  by  the  commissioners  to  enable  them  to  decide  on  the  validity  of 

the  cl.iins.    ^f/tnee,  655. 
SS   A  concession  confirmed  by  the  1st  section  of  an  act  of  March  1,  1805,  where 

a  survey  had  been  made  prior  to  October  I,  1800,  is  valid  for  ihe  entire 

quan  ity  contained  in  the  survey     Advict^  656. 

53.  A  eon'^essio'i  confirmed  by  the  4th  secioa  of  the  act  of  31  March,  1807, 

where  the  com nnissioriers  issued  a  certifiyite  for  ei^ht  hundred  urpens,  ao- 
ording  to  the  onginal  pla%  without  ordering  a  resurvey  unde."  the  7th  sec- 
tion, is  good  for  the  quantity  contained  in  the  plat,  though  it  exceed  the 
quantity  specified.    Ibid. 

54.  The  1st  secrion  of  the  act  of  12'.h  April,  1814,  confirmed  tho  claim  according 
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to  the  mkrrtjt  where  a  turvey  had  been  made.  A  miatake  of  the  commja- 
aionen  was  immaterial,  ae  the  confirmation  waa  effected  by  the  act  aolely. 
The  eororoisaioners  only  reported  upoo— 4lid  not  decide,  the  daima.    Ibid, 

55.  The  dd  section  required  surveys  only  where  none  had  been  made  by  the  for- 

eign government.    Jbii, 

56.  The  surveyor  of  the  public  lands  in  the  Territories  of  Dlinoia  and  Misaoun, 

under  the  power  conferred  to  engaf^e  surveyors  as  his  deputies,  and  to  per- 
form sU  and  singular  the  duties  which  were  required  by  law  to  be  performed 
by  the  surveyor  general,  may  let  the  work  by  contract.    Adtiu^  661. 

57.  It  IS  his  duty  to  fix  the  compensation  of  the  deputy  surveyors,  chain-bearers, 

and  axe-men  ;  and  it  is  not  perceived  how  this  can  be  done  but  by  contract, 
for  no  deputy  surveyor  is  under  any  obligation  to  accept  or  retain  his  place 
unleas  the  compensation  shall  be  satisfsctory.    /6W. 

58.  Fixing  compensation  by  contract  is  doin|^  all  the  law  requires  of  the  sunreyor 

in  that  respect:  he  fixes  the  coropensauon.    Ibid, 

59.  The  ^vemment  will  not  complain  of  a  practice  which  it  his  ssnctioned,  and 

which  does  not  appear  to  have  been  attended  with  any  iojuriona  eonae- 
quences.    IbU. 

60.  Land  patents  may  and  ou;ht  to  be  withheld  where  the  confirmations  have 

been  obtained  by  fraud.  If  actually  issued,  the  courts  will  cancel  them. 
^dvke,  699. 

61.  Where  individuals  are  in  possession  of  lands  under  a  Spanish  title,  which 

has  bef  n  reported  by  the  register  of  the  proper  land  office  to  the  Secretary 
of  the  Treasury,  and  are  at  law  conteating  their  titles  aa  against  claimanu, 
they  sre  not  intruders  within  the  meaning  of  the  act  of  3d  March,  1807,  to 
prevent  settlements  being  made  on  lands  ceded  to  the  United  States  until 
authorized  bjr  law.    Admet^  703. 

62.  The  third  section  of  the  act  of  12th  April,  1814,  makes  it  the  duty  of  the 

Commissioner  of  the  General  Land  Office  to  examine  whether  the  certifi- 
cate of  the  recorder  of  land  titles  in  Missouri  was  fairly  issued  to  an  as- 
signee sccording  to  the  true  intent  and  meaning  of  that  act;  and  if  found 
not  to  have  been,  to  withhold  a  patent.  AdxiUy  718. 
63*  Suspension  recommended  until  trial  of  title  under  the  act  of  20th  May,  1824 ', 
and  in  case  the  same  is  neglected,  until  the  claim  shall  be  barred  by  the  fifth 
section  of  said  aeu    Ibid, 

LEASES. 

See  Public  Lamds. 

LETTERS-OF-MARaUE. 
1.  Punishment  by  coun-mnrtial  of  offences  committed  on  board  of  letterr-of- 
mar^ue,  is  contemplated  only  when  such  offences  are  committed  without 
the  jurisdiction  of  the  United  States.  Jidtiet^  177. 
fi.  Where  an  American  veescl  commissioned  with  a  letter-of-maraue  and  reprisal 
has  been  sold  to  foreigners,  and  the  new  owners  are  founa  cruising  with 
the  same  commander,  with  the  same  letter,  and  undf  r  the  American  fisp, 
and  there  is  good  reason  to  suppose  that  the  commission  of  the  letter-of- 
marque  has  been  intentionally  transferred,  it  is  such  an  abuse  of  it  as  will 
warrant  a  suit  upon  the  bond.     Cose  ^  iht  Four  FHendi,  179. 

LIABIUTY. 

See  Claims. 

LIBEL. 
1.  Any  malicious  publication,  tending  to  render  another  ridiculous,  or  to  expose 
him  to  public  contempt  and  hatred,  19  a  libel ;  and  in  the  case  of  a  foreign 
public  minister,  the  municipal  Ijiw  is  strengthened  by  the  law  of  nations, 
which  spcurea  the  minister  a  peculiar  protection,  not  only  from  violence, 
but  also  from  insult.  Advice,  52. 
•2.  Certain  letters  addressed  to  Philip  Fatio,  and  published,  concerning  the  King 
of  Spain  and  his  minister  plenipotentiary  here,  are  libellous,  and  the  editor 
is  indictable.     Cobbttt^t  ease,  71. 

3.  A  malicious  defamation  of  any  person,  and  especially  a  magistrate,  by  print- 

ing, writing,  signs,  or  pictures,  in  order  to  provokenim  to  wrath,  or  expose 
him  to  public  hatred,  contempt,  and  ridicule,  is  a  libel,    ibid. 

4.  If  a  foreign  ambassador  commit  an  offence  in  our  country,  it  belongs  to  the 

President,  not  to  an  individual  citizen,  to  take  notice  of  it    Ibid. 
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LIGHT-HOUSES.       ^ 

1.  Tb«  contractor  to  build  a  Itght-honse  at  the  mouth  of  the  Mississippi  ii  not 

aniwerable  for  the  failure  of  the  foundation,  unless  the  choice  of  the  same 

were  left  to  himself.    Aivkt^  372. 
LOANS. 

1.  Although  the  13th  section  of  the  funding  act  admits  that  subscriptions  may 

be  made  to  the  loan  pavable  in  the  principal  and  interest  of  certain  State 

certificates  or  Aotes,  vtiumtd  notes  cannot  be  used  for  that  purpose.    Ad- 

vk«,  85. 
LOCATION. 

See  Lands. 
MARINE  CORPS. 

1.  There  is  no  act  of  Congress  now  in  force  which  recognises  any  such  office  as 

that  of  brevet  major  of  marines.    Adviu^  359. 

2.  The  Secretary  of  the  Nary  is  the  organ  through  which  the  President  of  the 

United  States,  who  is  commander-in-chief,  makes  known  his  will  to  the 
nayy.  The  orders  issued  bjr  him  being,  in  contemplation  of  law,  the  orders 
of  the  President,  and  the  marine  corps  belonging  to  the  naval  establishment, 
it  follows  that  the  Secretary  may  suspend,  modify,  or  rescind  any  order 
issued  by  the  lieutenant  colonel  or  any  subordinate  officer  of  the  marine 
corps,  except  where  a  direot  authority  has  been  given  by  Congress  to  an 
officer  to  perform  any  particular  function.    Aitict^  380. 

3.  And  whether  the  marine  corps  shall  be  doing  service  on  ship-board  or  on 

shore,  the  President's  orders  may  properly  pass  through  the  Secretary  of 
the  Navy  to  it,  except  where  the  corps  shall  have  been  incorporated  with 
the  army  fbr  a  given  service  on  land.    Itnd, 

4.  The  act  of  3d  March,  1817,  fixing  the  peace  establishment  of  the  marine 

corps,  not  having  retained  any  majors  in  service,  the  brevets  theretofore 
conferred  were  thereby  made  to  cease  with  the  termination  of  the  lineal 
rank  of  majors  by  commission.    Adtvee^  489. 

5.  Captain  Wamwright,  of  the  marine  corps,  having  served  ten  years  in  the 

grade  of  captain,  and  having  applied  for  brevet  |>romotion  under  the  act  of 
l€th  April,  1814,  the  question  is  presented  whether,  since  the  act  of  3d 
March,  1817,  fixing  the  peace  establishment  of  the  marine  corps,  and  obol- 
ishing  the  office  of  major  in  the  same,  the  President  can  confer  the  brevet  of 
major  at  all?  and  if  so,  whether  it  should  not  be  the  brevet  of  !najor  in  the 
army?~HKLD,  that  the  only  brevet  rank  of  major  which  the  President  can 
confer  is  that  of  brevet  major  in  the  army  of  the  United  States.  Advke^ 
578 

6.  If  it  shall  be  deemed  inexpedient  to  confer  upon  a  captain  of  marines  th« 

brevet  rank  of  major  in  the  army,  then  be  is  entitled,  if  'Sntitlal  at  all  to 
promotion,  to  the  brevet  rank  of  lieutenant  colonel  in  tht  marine  corps. 
Ihid. 

METROPOLia 

See  Washinotoii. 

MiDSHIPMEN. 

1.  Although  there  is  no  act  ef  Congress  autherizing  a  call  by  a  governor  for  the 
surrender  of  a  midshipman  charged  with  having  broken  the  peace  of  a 
State,  nor  any  law  aufiorizing  an  arrest  by  the  Executive  with  a  view  \o  a 
Ibrcib'e  surrender  of  him  for  the  purposes  of  trial,  it  is  important  that  the 
accused  should  surrender  himself,  and  that  an  order  from  the  Navy  Departp 
ment  be  given      ChUdsU  cose,  244. 

MILITARY  ACADEMY. 
See  Cadets. 

MILITIA. 

1.  The  President  has  power  to  nominate  brigadier  generals  ef  the  Territorial 

govern *nents.  Advice,  165 
iL  Courts-martial  did  not  have  jurisdiction  over  cases  of  disobedience  of  the 
governor  of  New  York,  concernins'  the  quota  of  ninety-three  thousand  men 
which  he  was  invited  to  raise  by  the  circular  from  the  War  Department  of 
the  4th  of  July,  1814,  for  the  reason  that  it  was  no  violation  of  any  exist- 
ing law  of  the  United  States,  nor  of  the  orders  of  the  Presidenu  EtUn*t 
csae,  473. 
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MINISTERS,  PUBLIC. 

1.  The  arrest  of  the  domeetie  of  a  public  mkiifltcr  k-inrfal :  all  proeetm,  Uiere' 
for«,  18  f  >rbi(]den,  and  the  persona  eoneerned  in  any  auch  procea  are  liable 
to  fine  and  imprisonment.  Fan  BerUeVt  ease,  96 
9.  If,  however,  the  domestic  be  an  inhabitant  of  the  United  Sta'es,  and  ahaV 
have  contracted  debts  prior  to  his  entering  into  the  fenrire  of  the  minister, 
which  are  still  unpaid,  he  if  not  entitled  to  the  benefit  of  the  act  concerning 
crimes  that  g^ves  this  immunity ;  nor  shall  any  person  be  proceeded  asainat 
for  suirh  arrest,  unless  the  name  of  the  domestic  be  rc^atered  in  tbe  Secre- 
tary of  S(ate*s  office,  and  truiamitted  to  the  marshal  of  the  district  in  whicb 
Cong^ress  shall  reside.    Ihid. 

3.  The  arrest  is  regulated  by  act  of  Confrresa :  the  entering  a  public  miniater^ 

houRC  to  senre  an> elocution  will  either  be  absorbed  in  the  arrest,  as  being 
necessarily  associated  with  it,  if  that  be  found  criminal,  or,  if  the  arresi  be 
admissible,,  must  be  punished,  if  at  all,  under  the  law  of  nations.    Ihid. 

4.  Any  malicious  publication  tending  to  render  another  ridicqlous,  or  to  evpopa 

him  to  public  contempt  and  hatred,  is  a  libel ;  and  in  the  eaae  of  a  foreign 
public  minister,  the  municipal  law  is  strengthened  by  the  law  of  nations, 
which  aecures  the  minisier  a  peculiar  protection,  not  only  from  Tiolenca, 
but  also  from  insult.    Jidvice,  53. 

5.  Certain  letters  addressed  to  Philip  Fatio,  and  published,  conceniing  the  Ring 

of  Snain  and  his  minisier  plenipotentiary  here,  are  libelloua,  and  the  editor 
M  ind ictable.     CMtU't  csw,  7  i. 

6.  A  foreij^n' minister  should  correspond  with  the  Secretary  of  State  on  nnattera 

which  intereat  his  nation,  and  not  through  the  preaa  of  our  country.  Ho- 
hns  no  authority  to  communicate  his  sentiments  to  tbe  people  of  the  United 
Slates  by  publications  in  manuscript  or  prinu  Chew,  dc  Ymjit^i  ease,  74. 
7-  The  entry  into  a  minister's  garden  by  the  acent  of  the  owner  of  a  slave,  and 
there  seizing  and  carrying  away  auch  alaTe  to  tike  owner,  is  not  anch  » 
violation  of  the  domicil  of  the  minister  as  constitutes  a  punishable  olieiicfr 
under  the  act  of  Congresa  of  April  30,  1790.    Mr.  Mrryh  cast,  141. 

8.  The  fund  for  fore^n  intercourse  is  an  annual  fund,  placed  at  the  disposal  of 

the  President  to  defray  ita  expenses ;  and  he  is  limited  in  rcspecl  to  ao- 
outfit  only  by  the  provision  tnat  it  shall  not  exceed  a  year*a  salary. 
When  the  outfit  has  been  paid,  it  ia  beyond  the  recall  of  the  President  or 
Congress.    ^Jviee^  545. 

9.  The  President  of  the  United  States,  hsvinz  the  foreign  intercourse  fund  under 

his  direction,  may  advance  to  a  miniater  going  from  the  United  States  to- 
Chili  such  part  oi  his  salary  aa  be  shall  deem  necessary  to  the  proper  fulfil- 
ment of  public  engagements  in  respect  to  him.    •AMsc,  ^0. 

MUNICIPAL  AUTHORITY. 

See  PUBUC   LaMDS.      WAtHlffftTOX. 

NAVAL  OFFICERS. 

See  CoMPBNtATioM.    FunLoooHt. 
NAVAL  SERVICE. 

1.  Enlistments  for  the  naval  service  being  for  **  two  yesvs  from  the  time  when 

the  ship  shall  last  weigh  anchor  for  sea,**  are  regular  for  that  term,alihoueh 

made  before,  and  the  persona  enlisting  serf  e  awhile  in  fitting  the  vessel  for 

sea.    Advice,  169. 

8.  Offenders  are  regulsriy  kept  in  the  custody  of  that  service,  the  peculiar  law* 

of  which  they  are  accused  of  having  violated,  and  by  which  Ihey  are  lo  be 
tried.    Mmce,  179. 
NAVY  AGENTS. 

See  COMFBNSATIOK. 

NAVY  DEPARTMENT. 

See  Cl4Imi.    Marutk  Corps. 

NEUTRALITY. 

1.  The  arrest  of  the  ship  Grange  within  the  capes  of  the  Dels  ware  was  a  seizure 
in  neutral  territory,  and  the  attack  of  nn  enemy  in  neutral  territory  is  abso- 
lutely unlawful.     Case  of  the  Grange^  3S. 

9.  The  neutrality  of  the  Delaware  does  not  depend  on  sny  of  the  various  dis- 

tances claimed  in  the  sea  by  different  nations  poasestiing  the  neieh boring 
shose,.  for  hece  the  treaty  of  Paria  and  ifaa  law  of  naiimia^  together,  wi.l,. 
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NEUTRALITY  (CmUinued,) 

perbapa,  justify  the  United  States  in  attocbtni;  to  their  coaste  an  extent  into 
the  ata  beyond  ihe  reach  of  cannoa-ehoU     Itid, 

3.  Ae  the  ship  Grange  haa  ttef  n  aeiaed  in  neutral  waters,  reatitution  is  the  duty 

arieing  from  the  act    Ihid. 

4.  Ada  of  boatility  comrniued  by  American  citizena  againet  such  aa  are  in 

amity  with  ua,  bcine  in  violation  of  a  treaty  and  agamat  ihe  public  peace, 
are  ofiencea  againat  tne  United  Statea,  ao  far  aa  thev  were  committed  within 
the  territory  or  juriadiction  thereof;  and,  as  aucn,  are  punishable  by  in- 
dictment in  the  district  or  circuit  courts.  Acu  of  the  kind  occurring  in  a 
foreign  country,  however,  are  not  within  the  cognizance  of  our  courts. 
7ae  Sierra  Uom  emw,  57. 

5.  The  hi«;h-eea8  are  within  the  jurisdiction  of  the  district  and  circuit  courta  of 

the  United  States:  wherefore,  if  such  an  offfnoe  be  commiued  thereon  by 
American  citicens,  such  courts  will  take  notice  of  it,  and  ihe  offenders  may 
be  legally  prosecuted  in  either  of  those  courts  in  any  district  where  the 
offenders  may  be  found.    Ibid. 

€.  The  offence  in  question,  being  committed  out  of  the  territories  of  the  United 
States,  cannot  be  noticed  by  our  courta ;  the  offendera  must  lie  dealt  with 
abroad,  and,  after  proclamatibn  by  the  Preaident,  will  have  forfeited  all  pro- 
tection from  the  American  government.    Ibid, 

7.  It  is  the  right  of  an  enemy  to  purchase  goods  and  instrumenu  of  war  of  a 
neutral  nation,  but  it  may  be  denied  by  a  law  passed  ;  yet,  if  the  reason  of 
its  pas  age  were  to  imf»ede  the  military  operationa  of  either  belligerent 
power  and  favor  the  other,  such  conduct  would  be  a  breach  of  neutrality. 
•4  JeiM,  61. 

S.  A  citizen  of  a  neutral  State,  who,  for  hire,  serves  on  a  neutral  ship  employed 
in  contraband  commerce  with  either  of  the  belligerent  powera,  is  not  liable 
to  any  proaecution  for  so  doing  by  the  municipal  laws  of  his  own  State; 
nor  is  he  punishable  personally,  though  uken  in  the  act,  by  that  belligerent 
nation  to  whose  detriment  the  prohibited  trade  would  operate.    Und. 

9'  Dutiea  on  goode  aeised  with  a  veasel  of  a  neutral  nation  and  sold,  but  aAer- 
Wards  adjudged  to  be  unlawful  prize,  may  be  lawfully  exacted,  and  cannot 
be  remitted  by  the  Executive.     Cote  ^  the  Eupltis,  176 

10.  There  ia  no  law  that  can  prevent  a  merchant  or  ahip-owner  aelling  hia  veasel 

and  cargo  to  a  citizen  or  inhahiunt  of  Buenos  A>res;  but  if  a  vessel  be 
fitied  out,  furnished,  dbc,  with  intent  to  employ  thtm  in  the  service  of  any 
foreign  S'ate,  to  cruiae  or  commit  hostilities,  dkc,  it  would  be  unlawful. 
Mviee,  190. 

11.  A  vesael  fitted  out  at  Sivannah  with  armament,  munitiona,  and  aea  atorea, 

and  afterwarda  found  with  a  commission  from  the  r»  public  of  Venezuela  to 
cruiae  againat  the  subjecui  ol^the  King  of  Spain,  and  having  sailed  on  such 
a  cruiae,  but  under  another  name,  ae^zed  at  Savannah  on  the  charge  of 
having  been  fitted  out  in  a  port  of  the  United  Statea  to  cruise  aeainsi  the 
King  of  Spain,  ia  a  fit  ease  for  a'ljudicaiion,  and  not  one  caliirg  for  the 
interference  of  the  governsient.     Cose  of  the  Carony,  331. 

OFPSETa 

See  Accomrrs  and  Acoountino  OrricsRs. 

ORLEANa 

1.  Neither  the  city  council  nor  any  department  of  the  government  of  Orleans 
can  legally  tax  the  property  of  the  United  Statea  wiihin  that  territory. 
Advice,  157. 
fL  The  military  force  nuy  be  employed  by  the  President  to  remove  from  these 
lands  any  persona  who  may  have  taken  poaseaaion  of  them  aince  the  pass- 
age of  the  law  of  3il  March,  ld07.  Meiee^  164. 
3.  The  Ursuline  nuns  of  New  Orleans  have  paasessory  title  to  their  enclosures 
that  cannot  be  disturbed ;  the  evidnnce  as  to  residesce  ia  imperfect :  sua- 
pension  of  aalea  au?eeated,  to  affjrd  Congress  an  opportunity  of  acung 
upon  the  claim.    Mvice^  350. 

OUTFIT. 

See  MiNiiTERS. 

PARDONS. 
1.  The  district  attorney  may  assure  a  counterfeiter  who  shall  diacloae  hia  ac 
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PARDONS  (ConfniiMtf.) 

complioea,  and  produce  the  plates  and  counterfeited  paper,  of  a  pardon;  but 
the  mere  discio&ure  ia  not  enough.    Smiih'i  eat«,  77. 
9.  The  President  may  ao  far  mitigate  a  sentence  of  death  pronounced  by  a 
naval  court-martial  aa  to  aubstitute  a  milder  punishment  in  ita  atebd.    Bmf 
ffian'f  ease,  327. 

3.  The  power  of  absolute  pardon  given  to  the  President  by  the  constitution  in- 

eluaes  the  power  of  issuing  a  conditional  one.  Yet  there  is  great  danger 
that  conditional  pardons  may  result  aa  al)soluie  ones,  from  the  difficulty  of 
enforcing  conditions  affer  the  offender  shall  have  been  released  from  the 
custody  of  the  law.    JidvUe,  341. 

4.  The  condition,  in  order  to  be  effectual  for  any  purpose,  must  be  such  that  a 

resort  need  not  be  had  to  the  power  of  arrest  in  the  original  case.    lb>d. 

5.  Pardons  may  be  issued  before  conTiction.    They  pre-suppose  an  ojfmu,  and 

nothing  more;  and  there  is  neither  any  conttiiuUonal  nor  legal  proviaion 
which  requires  them  to  be  preceded  by  a  trial,  a  verdict,  or  a  sentence. 
They  may  be  founded  on  a  confession  in  writing.    J6mL 

6.  The  power  of  pardon  neither  re-^nirea  nor  authorizea  the  President  to  enter 

into  an  inveeii^ation  of  facts,  not  act  up  nor  proven  at  the  trial,  which,  if 
true,  should  hive  been  thus  interposed  to  the  indictment,  after  a  trial,  con- 
viction, and  an  appeal,  and  deriaion  adverse  to  the  accused  haa  been  made 
by  the  Supreme  Court  of  the  United  Statea ;  nor  to  pardon  the  accuaed. 
Ca.*et  of  RoHvaine,  Homei,  and  Wkrrin^lonf  359. 
7  The  President  has  power  to  grant  a  conditional  pardon  ta  a  convict,  provided 
ihe  condition  be  compatible  with  the  genius  of  our  constitution  and  laws. 
BrimVteau  483. 

PATENTS  FOR  L^^ND. 
See  PoBLic  Lakds. 

PATENTS  FOR  INVENTIONS. 

1.  Specifications  for  inventions  should  be  such  as  to  convey  to  all  the  world  the 

nature  of  the  invention,    ^dviu^  64. 

2.  Pntents  for  inventions  are  confined,  by  law,  to  citizens  of  the  United  States. 

Mviety  110. 

3.  Patents  for  inventions  cannot  be  withheld  on  moral  grounds,  where  the  alle* 

gaiion  and  oath,  and  a  suitable  specification,  have  been  filed,  and  a  model 
(if  required)  deposited.    McOonald^s  cote,  170. 
4   There  is  no  reason  for  refusing  applicant!  a  copy  of  the  specificationa,  draw- 
ings, or  model  of  any  patentrd  invention.    Mtiet,  171. 

5.  No  patent  for  an  invention  can  properly  iavue,  unless  the  spplicant  makes 

oath  that  such  invention  hath  not,  to  the  best  of  hiii  knowledge,  been  known 
or  used  in  ihis  or  any  foreign  country;  and  if  it  turn  out  that  any  patent 
shall  have  been  iKsued  for  an  invention  theretofore  known  and  used,  the 
asms  shall  be  utterly  void.    Jidviu^  333. 

6.  A  fiefcndant,  when  sued  by  a  patentee  for  an  alleged  violation  of  his  patent- 

right,  haa  a  right  to  a  C(*py  of  the  aprcificaiions  for  use  on  the  trisi,  in  order 
to  enable  him  to  show,  it  he  can,  that  the  specification  does  not  contain  the 
whole  truth  relative  t<>  the  discovery,  or  that  it  contains  more  than  ia  neee** 
sary  to  the  effect  desired  ;  and,  as  the  law  gives  this  privilege,  It  by  implies- 
tion  gives  )he  right  of  using  the  specificauon  openly  and  publicly  in  court. 
Mv'ut,  376. 

7.  Patentees,  snd  persons  holding  under  patentees,  and  persons  sued  for  viola- 

tions of  patent  rights,  should,  upon  demand,  aiid  upon  payment  of  twenty 
cents  per  folio  for  the  copy,  be  furnished  with  copiea  of  specifications.  Jld" 
wee,  718. 

8.  The  lltU  section  of  the  patent  law  does  not  open  to  si  1  the  citizens  of  the 

United  States  indiscriminately,  at  pleaaitr^  snd  for  any  purpose  thst  msy 
suit  them,  the  right  to  demand  ropiea  at  papers  respecting  patents  for  in- 
ventions granted  to  others.    Ibid. 

PAY. 

See  CoupENiATioir. 

PAYMENTS. 

1.  Payments  of  money  into  the  treasury  by  mistake,  can  be  refunded  only  pur- 
suant to  an  act  of  Congresa.    «^Jsiee,  405. 

9.  The  Fourth  Auditor  ia  not  authorized  to  consider  security  offered  for  a  debt, 
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PAYMENTS  (Contmued) 

however  ample  it  may  be,  a  payment  of  a  debt  due  the  government.  Swarf- 
wottl's  ease,  592 

3.  Payment  under  the  act  of  May  94;  1824,  "  for  the  relief  of  the  araigneea  and 

legal  repreaentaiiTea  of  John  H.  Piatt,"  may  be  made  to  the  aasignees  to 
the  amount  of  their  assignment;  and  as  the  amount  for  which  the  claim 
was  assigned  was  not  fixed  in  the  assignment,  it  having  been  given  for  ad- 
vances "  made  and  to  be  made,'*  the  accounting  offirers  must  examine  into 
and  ascertain  the  amount  )eictually  due  the  assignees  thereon.  Jissignees  of 
Fiatt,  692. 

4.  The  eovernraent  cannot  legally  retain  out  of  the  moneys  directed  by  the  act 

of  Congress  of  May  24, 1824,  to  be  paid  to  certain  assignees  and  ;«presentp 
atives,  a  bill  against  the  creditor,  assigned  to  the  Treasurer  under  protest. 
Mviee,  7U0. 

PEA  PATCH. 

1.  The  United  States,  being  in  possession  of  the  Pea  Patch  under  title  derived 
from  the  Duke  of  York,  may  require  a  prosecutor  to  show  title  in  himself, 
before  any  proof  of  title  need  be  deduced ;  and  a  prosecutor,  under  deed 
taking  for  its  western  boundary  the  east  side  of  the  Delaware  river  and  bey, 
can  never  reach  the  Pea  Patch.    JiiMce,  331. 

PENSIONS. 

1.  Officers,  musicians,  and  privates,  composing  the  peace-establishment,  who, 
although  not  "  wounded,"  have  lost  their  health  whilst  in  the  line  of  their 
duty  to  such  an  extent  as  to  be  disabled  from  performing  duty  any  more, 
are  within  the  meaning  of  the  term  "  or  ofAertotM,"  and  are  prima /actc  en- 
titled to  the « haritable  relief  of  the  legislature.    Mviee,  181. 

5.  Every  officer,  Ac,  in  full  commiision,  and  not  on  furlough,  must  be  con- 

sidered in  the  line  of  his  duty,  although  at  the  moment  no  particular  duty 
is  devolved  upon  him.    Ibid, 

3.  The  cadets  at  West  Point  who  have  been  or  may  be  wounded  whilst  in  the 

line  of  their  duty,  are  entitled  to  be  placed  on  the  list  of  invalids,  as  pro- 
vided in  the  acts  of  March  16, 1802,  April  29,  1812,  and  March  3,  1815. 
Mviee,  348 

4.  The  form  prescribed  in  the  let  section  of  the  act  of  18th  March,  1818,  in  re- 

lation to  certain  indigent  persons  who  performed  duty  in  the  land  and  naval 
service  of  the  United  States  during  the  revolutionary  war,  to  verify  the 
amount  of  property  of  the  applicant,  except  the  oath  of  the  party  and  the 
certificate  or  the  clerk,  must  be  gone  through  with  in  open  court  of  record. 
t^deicBj  356. 

5.  A  court  of  record,  within  the  contemplation  of  the  acts  of  Congress,  is  a 

court  expressly  made  so  by  the  law  of  the  State  which  creates  it;  which 
has  been  solemnly  adjudged  by  the  tribunals  of  the  several  Stales  to  be  so; 
which  proceeds  according  to  the  course  of  the  common  law,  with  a  jurisdic- 
tion unlimited  in  point  of  amount,  keeping  a  record  of  its  proceedings,  and 
which  has  the  power  of  fine  and  imprisonment.    Ibid. 

6.  It  was  the  intention  of  Congress  to  make  the  amount  of  the  schedule  the  test 

of  the  indigence  of  the  applicant;  and  that,  consequently,  the  relief  given 
by  the  former  act  ia  to  be  contmued  in  ever^  case  in  which  the  schedule 
shall  exhibit  proof  of  such  indigence  that  the  mcome  of  the  property  is  in- 
adequate to  the  support  of  the  applicant.    Ibid. 

7.  The  act  of  liih  January,  1812,  does  not  provide  pensions  for  aids-de-camp, 

as  such,  regulated  by  their  pay  as  such ;  and  therefore,  until  further  legisla- 
tion, they  can  receive  only  the  pensions  to  which  their  commissions  entitle 
them.     WhiU^s  east,  ii3. 

8.  Navy  pensioners  are  included  in  the  act  of  March  3, 1819,  regulating  pay- 

ments to  invalids  entitled  to  pensions  under  the  several  laws  of  Congress 
granting  them.    Advice,  457. 

9.  A  seaman  disabled  bv  punishment  inflicted  by  an  enemy  for  endeavoring  to 

escape  from  him  after  having  been  taken  prisoner,  is  within  the  spirit  of  the 
act  of  23d  April,  1800,  gruntmg  pensions  to  seamen  disabled  whilst  in  the 
line  of  their  duty.    Mvice,  idl. 

10.  It  is  irregular  for  the  War  Department  to  accept  certificates  of  navy  surgeons 

instead  of  their  "affidavits,"  as  required  by  the  act  of  3d  March,  1819, 
regulating  payments  to  invalid  pensioners.    Adviee,  533. 

11.  Pensions  under  the  act  of  ISth  May,  1820,  do  not  commence  until  the  testi- 

mony in  the  case  shall  have  been  taken,  authenticated,  and  in  all  respecta 
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e^mpUui,  as  the  Mine  it  required  to  be,  in  order  to  its  leeepdon  at  the  d^ 
partment.     Col.  Jokn§cn^»  cane,  569. 
13.  By  the  term  "  until  the  end  thereof,'*  (%.  e.  the  war  of  the  Rerolntion,)  eon- 
Uined  in  the  pension  aet  of  the  18' h  March,  1818,  ia  meant  ^*  until  the 
treaty  of  p^ace  waa  ratified.''    Mmte^  701. 

13.  The  widowaand  children  of  thoae  who  periahed  on  board  of  public  or  priTata 

armed  veaaela,  since  the  I8ih  day  of  June,  1813,  and  prior  to  the  33d  day 
of  January,  1825,  are  entitled  to  panaiona.    dSdaice,  709 

14.  In  the  caae  of  a  prize  Teaael  having  foundered  or  been  loat  at  eea  daring  the 

above  period,  having  a  crew  transferred  from  a  public  or  private  armed 
vessel,  the  widows  and  ehiidreo  of  thoee  lost  in  the  prize  veeael  are  entitled 
to  penaionf .    Jtid. 

15.  So  also  if  a  boat  baa  been  despatched  within  that  period,  from  a  public  or 

private  armed  veaael,  on  any  duty,  and  thoee  on  board  drowned,  the 
widowa  and  children  of  the  peraone  loet  are  entitled  to  peneiona.    Aid. 
PERJURY. 

1.  Peijurjr  in  falsely  deponing  to  facta  relettng  to  elaima  against  the  government 
18  limited  to  depeaitiona  taken  pursuant  to  aome  law  of  Congreaa.    »f</eict, 
309. 
PIRACY. 

1.  The  bringing  away  of  slavee  from  Martinique,  the  property  of  residenta 
thers,  may  oe  piracy,  and,  depending  upon  the  precise  place  of  ita  eommia- 
sion,  may  only  be  an  offence  against  the  municii^al  laws,    •^driee,  29. 

3  Prosecutions  for  alleged  acta  of  piracy  committed  on  the  high  seas,  or  in  any 
place  out  of  the  jurisdiction  of  any  panicular  State,  should  lake  place  in 
the  district  where  the  offender  ie  appiehended,  or  into  which  he  may  be  feat 
brought.    ^Jm€9t  185. 

3.  The  captiin  and  crew  of  the  Faurth*of-July  privateer  from  La  Plata,  whoae 
eeparate  eiistence  has  not  been  acknowledged  by  the  Executive,  may  be 
indicted  aa  piratee.    JSidviee^  349. 
POLICE 

1.  The  act  of  South  Carolina,  authorising  the  seizure  and  imprisonment  of  per^ 
sons  of  color  who  may  come  into  any  of  her  ports  from  any  other  State  or 
any  foreign  port,  until  the  vessel  to  which  they  may  be  attached  ahall  de- 
part, is  void,  aa  bein^  against  the  constitution,  treaties,  and  la^rs  of  the 
United  Statea,  and  is  incompatible  with  the  righta  of  all  nationa  in  amity 
with  them.  AMa^  659. 
PRE-EMPTIONS. 

See  PuaLic  Lamdi. 
PRESIDENT. 

See  EzKconvB. 
PRIORITY. 

1.  Where  the  register  at  Kaakaskia  had  isaaed  two  oertifieatea  for  the  aame  land 
to  two  different  persons,  it  waa  keid  that  the  first  had  preference    Mviee,  191. 

3.  Where  the  estate  of  any  deceased  debtor,  in  the  handa  of  executors  or  ad- 
minintrators,  shall  be  insufficient  to  pay  all  the  debta  due  from  the  deceased, 
the  debt  due  the  United  States  shall  be  first  satisfied,  (act  of  March  3,  1797 ;) 
but  whether  the  United  S'atea  have  priorit^r  over  mortgagee  executed  on 
land  of  the  debtor,  whilst  a  debtor  to  the  United  States,  quere.    Advice,  414. 

S.  A  prior  lien  on  ajjolicy  for  the  premium  of  en  iniurance  ia  overreached  by 
t^e  ri!tht  of  preference  of  the  United  Statea,  even  though  the  preference  M 
founded  on  a  aubeequent  act  of  inaolvency.    .^dvlec,  616. 
PRIZES. 

1.  It  is  reaaonable,  aa  applicable  to  all  nstions,  to  permit  a  portion  of  a  prize 
cargo  to  be  sold  under  the  superintendence  of  the  public  officers  for  repara- 
tion of  the  «hip :  aa  to  France,  it  ie  within  the  19th  article  of  the  treaty  of 
1778.    Adnct,  67. 

3.  As  to  the  sailing,  the  prize-ship  should  be  permitted  to  do  so  whenever  the 
captora  wish:  a  deception  practiaed  on  the  collector  and  naval  ofiicerafforda 
no  ground  for  detaining  it.    Ibid, 

3.  A  CAprured  vesael  mast  be  brought  within  the  jurisdiction  of  the  country  to 
which  the  captor  belongs,  before  a  regular  coudemaation  can  be  awarded. 
Cm  qf  Uu  John^  78. 
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4.  If  the  prize  be  a  pirate,  the  officer!  and  crew  are  to  be  pmeeciited  in  the  cir- 

cuit court  of  the  United  Stites,  without  respect  to  the  nation  to  which  each 
individual  may  belong.     Cate  qf  tke  ^igre,  85. 

5.  If  it  be  regularly  commiaaioned  as  a  ahip-of-war,  the  officers  and  crew  are  to 

be  detained  as  prisoners,  except  such  as  are  citizens  of  the  United  States. 
Ibid. 

6.  Citizens  of  the  United  Staten  who  aid  a  nation  with  whom  we  are  at  war  on 

the  high  seas,  agaisi  the  United  States,  are  guilty  of  treason.     Ibid, 

7.  Offenders  against  the  United  States  may  be  arrested,  imprisoned,  or  bailed, 

agreeably  to  the  usual  mode  of  process  in  a  State,  but  can  be  tried  only  be- 
fore the  court  of  the  United  States  having  cognizance  of  the  ofTenca.    Ibid, 

8.  Proofed ings  against  the  ship  and  cargo  are  to  be  had  before  the  district  court 

of  (he  United  Statea,  according  to  the  laws  of  Confess  and  the  usage  and 
practice  of  courts  of  admiralty  in  prize  causes.    Ibid. 

9.  Where  a  French  vessel,  captured  and  condemned  as  lawful  prize  to  the  cap- 

tors and  to  the  United  States  prior  to  the  treaty  of  September  30,  1800,  m 
moieties,  and  the  avails  of  the  appraised  vessel  and  cargo  were  in  the 
hands  of  the  clerk  at  the  date  of  the  treaty,  and  one  moiety  paid  to  the  cap- 
tors and  the  other  paid  into  the  United  States  treasury,  after  tSiC  signing  of 
the  treaty,  and,  upon  a  hearing  before  the  Supreme  Court  on  writ  of  error, 
no  bond  having  been  given,  the  decree  of  the  circuit  court  was  reversed, 
and  the  vessel,  apparel,  guns,  &c.,  ordered  to  be  restored  ;  and,  pursuant 
thereto,  the  moiety  in  the  United  States  treasury  was  paid  over,  and  a  claim 
being  made  for  the  other  moiety  that  had  been  paid  to  the  captors— decided 
that  the  United  States  are  not  liable  for  such  moiety.  Case  of  the  Peggy, 
114. 

10.  Where  a  brig  captured  off  Tripoli,  as  prize  of  war,  by  a  part  of  a  squadron, 

and  condemned,  waa  afterwards  taken  by  the  commodore  at  a  valuation, 
and  placed  in  the  service  of  the  United  S'atcs — dccidsd  that  the  captors  were 
entitled  to  their  prize  interest  of  the  government,  and  that  the  other  moiety 
should  be  applied  to  the  navy  pension  fund.     Ctae  qfUu  7Vanx/er,  186. 

11.  Where  a  captured  fleet  was  condemned  as  a  prize  of  war,  and  afterwards 

purchased  by  the  President  for  |355,000,  unaer  an  act  of  Congresa  directr 
in?  such  purchase,  and  the  distribution  of  that  amount  between  the  captors 
and  their  heirs,  it  was  not  intended  to  aker  the  mode  of  distribution,  nor  to 
deprive  the  widow  of  a  seaman  slain  in  the  sirufrgle  from  claiming  and  re- 
ceiving the  same  share  that  she  would  have  received  had  the  prize  been  sold 
under  a  decree  of  courL  HatdyU  eoie,  402. 
Id.  The  profits  of  a  capture  made  by  individuals  acting  without  a  commission 
inure  to  the  government,  but  it  has  not  been  the  practice  to  exact  them.  It 
has  been  their  practice  to  recompense  gratuitous  enterprise,  courage,  and 
patriotism,  by  afisigning  the  captors  a  part,  and  sometimes  the  whole  of  the 
prize.     CattqftheBot  ffemumof ,  463. 

PUBLIC  DEBTORS. 
See  ExaccTTivE. 

PUBLIC  GROUNDS. 
See  Washington. 

PUBLIC  LANDS. 
See  Lands. 

PUBLIC  MINISTERS. 
See  MiNi»T^at. 

PUBLIC  PEACE. 
1.  It  is  a  misdemeanor  to  plot  and  combine  to  disturb  the  peace  and  tranquillity 
of  the  United  States,  and  to  draw  them  into  a  war  with  a  foreign  nation. 
Bl&ufU^t  cose,  75. 

PURSERS. 

See  CoMrzNsATioN.    Sureties. 

REDEMPTION. 
I.  The  words  "  within  two  years  from  the  time  of  sale,"  used  in  the  clause  of 
Uie  act  ^f  Congre'ta  giving  the  owners  of  lands  sold  for  the  taxes  of  1815 
and  1816  the  right  to  redeem  them  of  the  purchasers  at  the  tax  sales,  ex- 
clude the  day  of  sale  from  the  computation.    Mviu^  364. 
9.  Mioors  have  the  right  to  redeem  their  lands  sold  for  taxes  at  any  time  within 
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two  years  from  tbo  remoTal  of  the  diMbility,  by  payment  of  the  porehaae- 
money,  with  ten  per  cent,  thereon,  and  compensation  for  improTcmentt, 
whether  deeds  have  been  given  to  the  purchasers  or  not,  for  no  deed  is  valid 
vnlesa  given  in  pursuance  of  law,  and  the  law  doea  not  authorise  the  friving 
of  a  deed  until  the  time  of  redemption  ahall  have  expired.  wiiMce,  378. 
3  Lands  sold  far  taxes  may  be  redeemed  within  two  years,  upon  payment  of 
the  amount  paid  by  the  purchaser,  with  90  per  oent.  interest.    AMee^  401. 

REQISTRY. 
1.  The  benefit  of  the  rmstry  of  an  American  vessel  is  lost  to  the  owner  daring 
bis  residence  in  a  rorcign  country ;  but  upon  his  return  to  this  country  the 
disability  ceases.  Wimlow^t  com,  523. 
9.  The  fact  that  durinic  the  foreign  residence  of  the  American  owner  the  vessel 
carried  a  foreign  Hag,  does  not  work  any  divestiture  of  tide,  nor  render  the 
disability  perpetual.    IHd. 

3.  The  laws  of  nations  do  not  aDow  reprisals,  except  in  case  of  violent  injuiiea 

directed  and  supported  by  the  State,  and  the  denial  of  justice  by  all  the 
tribunals  and  the  prince,    •^dviee,  30. 

4.  Where  error  is  apparent  on  the  record  of  a  judgment  for  unjustifiable  seizure 

in  a  State  court,  a  writ  of  error  may  be  applied  for  in  beliaJf  the  sggrieved 
party     Ihid. 
RESCISSION. 

See  Public  Lanos. 
RESTITUnON. 
1.  As  the  ship  Orange  has  been  seized  in  neutral  waters,  restitution  is  the  duty 
arising  from  the  act.     Com  t^  the  Grange,  33. 
RESTORATION. 
1.  S'aves  unlawfully  brought  away  from  Martinique,  the  property  of  reaidents 

there,  ahould  be  restored  to  their  owners.    »f(/oi€«,  29. 
9.  Where  a  captured  vessel  was  ordered  to  be  restored  after  condemnation  and 
sale,  and  the  moiety  of  the  proceeds  in  the  treasury  paid  over,  it  was 
decided  that  government  was  not  liable  for  the  ahare  which  had  been  paid 
to  the  captors.    Mvict,  114—1 19. 

3.  On  the  requisition  of  the  British  minister,  a  British  vessel  and  cargo  which 

the  master  had  wantonlv  and  feloniously  taken  into  an  American  port  in 
violation  of  our  revenue  lawa,  and  there  aeized  by  the  oflicera  of  the  port 
for  auch  violation,  should  be  restored  to  an  innocent  owner.  The  foi^ 
feiturea  and  penalties  prescribed  by  our  laws  have  never  been  inflicted  on 
owners  of  vessels  which  have  been  brought  within  our  power  by  others* 
crime.     Cau  t(f  Uu  .Msria,  509. 

4.  Where  it  is  claimed  by  a  foreign  minis*er  that  a  seizure  made  by  an  Ameri- 

can vessel  was  a  violation  of  the  aovereignty  of  his  government,  and  he 
aatisfies  the  President  of  the  fact,  the  latter  may,  where  there  is  a  auit  de- 
pending for  the  seizure,  cause  the  Attorney  Qeneral  to  file  a  auggeation  et 
the  fact  in  the  reuse,  in  order  that  it  may  be  disclosed  to  the  court.  Cose  ^ 
La  Jiune  EvgenU,  504. 

5.  Where  a  Fr(*nch  vessel,  with  Africana  on  board  unlawfully  taken  from  their 

native  land,  was  captured  by  pirates,  and  from  them  recaptured  by  an 
American  vessel  and  brought  into  port,  and  a  demand  for  the  Africans  was 
made  by  the  French  minister  with  a  view  to  their  restomtion — hcld,  that 
the  applicition  was  well  founded,  an  1  should  be  acceded  to.  Csw^Li 
Peruee,  534 

6.  A  slave  unlawfully  brought  into  the  port  of  New  York  from  St.  Croix,  and 

detained  in  prison  for  orders  respecting  him,  should  be  restored,  by  deUve^ 
ing  him  to  the  minister  of  Denmaik.    BmryU  cmh^  566. 
SALARIF^ 

See  CoMFBWf  ATIOW. 

SALVAGE. 

1.  The  recaptors  of  American  veasels  from  pirates  are  entitled  to  salvage ;  but 
the  rate  rests  in  the  discretion  of  the  court  before  which  the  cases  shall  be 
brought.     Case  of  the  Lucius,  531. 

9.  A  recapture  from  pirates  eives  a  fair  claim  for  salvsjge  by  the  |fcnera1  maritime 
law ;  and  bv  the  act  of  March  3, 1800,  national  ships  are  entitled  to  aalvege 
from  the  ships  of  friendly  powers  rescued  from  their  enemies ;  which  act, 
in  spirit,  applies  to  reseaes  from  pirates.    Case  ^  tike  7)ksorfpre,  577. 
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SALVAGE  (Continued) 

3.  The  rate  of  salvage  to  which  receptors  of  an  American  vessel  from  pirates 

are  entitled  is  governed  by  the  act  of  Gongrees  of  3d  March,  1600,  giving, 
where  the  vessel  shall  have  been  sent  forth  and  armed  as  a  vessel  ot  war, 
one-half  of  the  vessel,  but  only  one  sixth  of  the  cargo.  (See  case  of  the 
Adeline,  9th  Cranch,  287;  Wheaton  on  Captures,  237;  1  Cranch,  28.) 
The  only  general  rule  that  can  be  suggested  is  one- sixth,  and  half  of  the 
vessel  if  she  shall  have  been  armed  after  her  capture.    Mviee,  584. 

4.  If  the  recaptured  vessel  had  been  long  m  the  hands  of  pirates,  and  had  been  ' 

used  as  their  own,  a  higher  salvage  ought  to  be  allowed  than  if  she  were 
recaptured  in  the  moment  of  her  capture,  having  just  struck,  and  her  crew 
still  in  a  capacity  to  make  resistance.    Ibid 

5.  The  4th  section  of  the  act  of  3d  March,  1800,  refers  to  the  prize  law  for  the 

proportion  of  the  salvage  which  the  officers  and  crew  shall  take  in  a  given 
case,  as  well  as  for  the  mode  in  which  the  share  so  taken  by  them  shall  be 
distributed.    Advice,  594. 

6.  The  rules  for  the  distribution  of  prize-money  are :  that  the  whole  of  the  prize 

belongs  to  the  captors  when  the  vessel  captured  is  of  equal  or  superior  force 
to  the  vessel  making  the  capture ;  and  when  of  inferior  force,  the  prize  is 
directed  to  be  divided  equally  between  the  United  States  and  the  officers  and 
men  making  the  capture.    Ibid, 

7.  The  officers  and  crew  of  a  United  States  vessel  are  not  entitled  to  salvage  as 

against  the  government  for  saving  the  property  of  the  United  States  wrecked 

on  the  Florida  reef.     Cose  of  Richard  and  Charles,  675. 
SEAMBN. 

See  Srip-mabters. 
SHIP-MASTERS. 

1.  The  master  of  a  vesael  belonging  to  the  United  Staten,  sold  in  a  foreign 

country  in  consequence  of  her  being  stranded,  is  not,  within  the  meaning 
of  the  legislature,  liable  for  three  months^  unearned  pay  to  the  seamen 
under  the  act  of  1803,  for  neither  justice,  policy,  nor  equity  requires  an 
appropriation  of  the  proceeds  of  a  sale  for  the  return  of  a  crew  when  the 
sale  was  the  result  of  a  disastrous  providence.    Advice,  148. 

2.  Seamen  left  behind  in  a  foreign  country  on  account  of  inability,  from  sick- 

ness, to  return  in  the  vessel  in  which  they  went  out,  are  within  the  pro- 
visions of  the  act  of  2Sth  February,  1803,  supplementary  to  the  act  con- 
cerning consuls,  and  for  them  the  master  should  deposits  with  the  consul 
three  months'  pay  over  wages,  &c.,  as  in  other  cases  of  voluntary  discharge. 
Advice,  593. 

SIGNATURE. 

1.  If  the  Secretary  of  the  Treasury  is  capable  of  seeing  what  he  doeSi  so  that 
one  paper  cannot  be  passed  upon  him  for  another,  he  may  impress  his 
name  with  a  stamp  or  copperplate  instead  of  a  pen,  provided  he  keep  the 
stamp  or  copperplate  in  his  own  possession  and  apply  it  himself,  or  cause 
it  to  be  applied  in  his  presence.    Advice,  670. 

SLAVES  AND  THE  SLAVE-TRADE. 

1.  The  importation  of  slaves  into  the  United  States  is  unlawful,  and  offenders 

may  be  prosecuted  therefor.    Advice,  29. 

2.  The  act  or  22d  March,  1774,  "  to  prohibit  the  carrying  on  the  slave  trade 

from  the  United  States  to  any  foreign  place  or  country,"  is  a  penal  statute, 
and  is  to  be  strictly  construed.     Tayer^s  case,  312. 

3.  Wherefore,  a  collector  of  customs  cannot  require  a  bond  os  a  pre-requisite  to 

giving  a  clearance,  except  upon  the  oath  or  affirmation  of  some  citizen. 
Ibid. 

4.  The  act  "  in  addition  to  the  acts  prohibiting  the  slave  trade  "  does  not  au- 

thorize the  President  to  appropriate  any  part  of  the  sum  therein  specified  to 
the  purchase  of  land  on  tne  coast  of  Africa,  nor  in  the  purchase  of  carpen- 
ters' tools  for  the  colony  there.    Advice,  314,  317. 

5.  The  act  of  3d  March,  1819,  applies  to  all  negroes  previously  brought  into 

the  United  States  contrary  to  the  provisions  of  any  of  the  acts  of  Congress 
on  the  subject,  and  not  disposed  of  by  Srate  laws.    Advice,  334. 

6.  By  the  act  of  Congress  of  2d  March,  1807,  the  importation  of  slaves  from 

Africa  or  elsewhere  into  the  United  States,  or  any  place  within  their  juris- 
diction, is  prohibited  under  severe  penalties ;  and  the  importer  and  all  per- 
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sons  c'aiminf^  under  him  are  therein  declared  to  have  no  title  to  the  negroei 
inip4»rtrd,  nor  to  their  aervicea.    •JJvtce,  446. 

7.  And  by  the  Jt-ime  act,  it  is  ic^t  to  the  legislatures  of  the  States  to  reiu'are  the 

ma  nei  in  which  the  ne^rnes  thus  imported  Hhall  be  dispos«>d  of.    Ibid. 

8.  It  is  the  duty  nf  every  ^rood  ciiisen  who  may  be  apprized  of  a  breach  of  this 

law,  to  lake  prompt  and  immediate  steps  for  the  seizure  of  the  ne|rroes,and 
to  inform  the  governor  of  the  State,  that  he  may  ^tve  directions  for  the  dis- 
posal of  them.     Ibid. 

9.  The  s  atiite  i»f  Geortila,  making  the  regulations  contemplated  by  the  law  of 

Con^rr-ss  fm8-«ed  19th  Deoemtier,  1817,  is  not  tincon«titutional.     Iitid. 

iO.  1  he  a  t  of  1818,  prohibiting  the  importation  of  slaves  into  the  United  States, 
was  not  intt-nded  to  prohib  t  the  leturn  of  slaves  who  should  leave  the 
Unired  StateH  as  servants  of  their  owners,  with  intent  to  return  afier  a  bhoit 
tojouro  abroad.    Mvee^  «»B3. 

il.  A  ve*<9el  under  forfeiiure  for  having  violated  the  laws  prohibiting  the.  elave 
trade  remHins  subject  to  the  taint  in  the  hands  of  subsequent  purchasers, 
and  the  Piesident  will  not  i'lterpose  in  any  suit  brought  against  the  vessel 
on  that  account,    .jfrferee,  619. 

12.  Theie  iii  no  law  which  rcndera  the  decision  of  the  circuit  court  of  Georgia, 
upon  a  rlrtim  of  the  marshal  of  ikat  tiute  for  supporting  neirroes  talten  from 
a  vessel  brought  in  for  adjudication  under  tlie  laws  prohibiting  the  slave 
trade,  binding  on  the  executive  department,  ko  aa  to  mnke  it  the  duiy  of 
that  di  pnrituent  to  pass  an  accoudt  which  it  condidera  unreasonable  and  un- 
juMt.    Adviot^  635. 

SMUGGLING. 

1.  Tn(>  init<tcentpurcha«er  of  a  brig  under  forfeiture  for  smuggling  takes  her 
subject  to  the  confiscation,  as  much  as  t>ie  purchaser  of  a  slulen  hurse  takes 
it  subject  to  the  claim  of  the  true  owner.    «iJmce,  338. 

SUITS. 

See  AcTiOHS. 
SUPPLIES. 

See  Armt. 
SURETIES. 

1.  Sureties  of  a  purser  under  an  original  appointment  are  not  liable  tor  acts 

d  'ne  under  a  reappointment.     Suittiwhtit^M  coUy  175 
3.  Sureuea  •  f  rdlectors  of  taxes  ap.'Ointed  under  the  act  of  the  29.1  July,  1813, 

ar**  li.tble  r>r  their  delinquenriej  under  the  act  of  1815  to  the  amount  uf  the 

pf  nalti*:M  of  thetr  bonds.     Aced's  com.  339. 

3.  At  common  law,  the  release  of  one  obbgor  is  a  release  of  all  the  rest^  and 

althouifh  the  acts  of  Congress  may  save  the  sureties  of  an  insolvent  debtor 
fo  the  United  Stites,  the  question  is  doubtful.     Oundof**  e«w,  367. 

4.  Where  an  assij^nee  of  a  government  contract  to  build  a  fortificiiii«>n  executes 

a  bond  to  the  government,  with  sureties,  conditioned  that  he  fulfil  the  ori- 
giiiHl  t'ontiaci,  he  and  his  sureties  are  as  much  bound  to  the  performance  of 
the  original  contrsct  as  they  would  be  in  the  case  of  a  contract  wholly  on* 
rinal      /iaislcns^ii  coie,  402. 

5.  The  estate  oi  a  surety  for  a  receiver  of  public  moneys  for  lands  is  liable, 

st'tt-r  I  he  death  of  such  surety,  for  the  fai  hful  performance  by  the  nceiver 
of  his  duties  until  the  end  of  his  term.    •Adminfffra^O'S  of  Pat  en,  573. 

6.  Sureiiea  of  a  colhctor  of  taxes  appointed  by  the  President  duri*  g  a  reress  of 

the  SenH.e.  and  coiifirmed  by  the  Senate  at  its  next  vession,  who  signed  the 
b  )nd  ^iven  by  ihe  collector  when  he  eniered  upon  his  *  ffi>ial  duties,  are 
liable  fur  the  faithful  peiformanoe  of  the  duties  of  the  collector  tnroughout 
theteim — iheappointment  daring  the  rec' as,  snd  ihe  subsetiuent  nomma- 
tion  to  snd  connrmation  by  the  Senate,  making  but  one  and  the  same  ap- 
p.timmcnt.    /otd 

7.  SuretK  s  of  pursers  in  the  navy  are  not  liable  to  have  their  eompensetion 

St  ipf  ed  oil  arcoont  of  any  balances  found  due  the  government  from  their 
p»in<ip«l^.    Jidvieff  617. 

8.  The  Supreme  Court  having  derided  that  the  sureties  of  a  collector  of  taxes 

ai.d  Uuties  app4iinted  during  a  recess  of  the  Senate  are  bound  only  for  acts 
done  i.nder  the  President^*  commisaioo,  the  opinion  hereiotore  given  by  the 
A'.i^r:^}'  General  is  reconsidered,  and  the  decision  of  the  court  formally 
communicated,    .ddvice,  637. 


Digitized  by  CjOOQIC 


INDEX.  t88 

SURRENDGR. 

See  ExBCDTiTB.  Eztkaditiox.  Rbitobatiov. 

SURVEYS. 

iSet  Public  Lahdi. 

TREATIES. 

1.  The  treaty  with  Spain  does  net  extend  the  jurisdiction  of  our  courts  to  of- 
fences commitud  in  Spain,  nor  vet  verta;  and  according  to  ihe  common 
law,  the  commandant  of  the  island  of  Amelia  is  not  liHble  to  anv  public 
proKecuiiop  before  any  of  our  courts  for  his  transaaions  in  Florida.  Jid- 
vice,  68. 

9.  In  order  that  the  6(h  article  of  the  treaty  with  Great  Britain  may  be  properly 
exfcuted,  it  is  proper  (hat  all  public  officers  should,  when  deman<led,  fur- 
nish auiheniicaied  copies  of  documents  in  iheir  possession,  according  to 
the  duties  of  their  several  stations,  &c.    Jidmet^  &2, 

3.  A  requisition  from  the  British  minister  is  not  authorized  by  the  27th  article 
of  ihe  treaty  of  1794,  unless  the  persons  demanded  are  chaig  d  wi  h  mur- 
der or  forgery  commuted  within  the  jurisdiction  of  Great  finiain.  Advice^ 
83. 

4*  The  treaty  with  France  does  not  authorize  the  French  government  to  make 
any  demands  on  the  Uniit;d  States  for  a  Portuguese  brie  recaptured  from  a 
French  schooner  and  taken  to  St.  Kitts,  and  there  ordered  to  be  restored  on 
pay  men  t  of  sal  vage.     Admu^  111. 

5.  The  tieaty  of  dOih  Sf  pieml>er,  1800,  wi'h  France,  does  rot  require  this  gov- 
einmeiu  to  refund  that  part  of  the  avails  of  a  French  prize  made  prior  to 
thai  date,  and  which  has  been  paid  over  to  the  captors,  &c  Advee,  114, 
119 

6  Demands  for  freight,  where  individuals  have  transported  articles  for  the 
French  {government,  or  for  its  citizens,  as  ihcy  ar§  within  »io  positive  pro- 
yinion  of  the  convention,  are  out  of  the  question — the  United  S  a  es  being 
in  no  event,  and  on  no  f>rinciple9,  boui  d  to  protect  ihem.    Adtdcfy  136. 

7.  An  award  by  commissioners  under  the  7th  article  of  the  treaty  wth  Great 

Britain  to  several  persons  colleciively,  is  conclusive  up«>n  the  matter  so  far 
that  the  rti^ht  to  transfer  is  vested  in  all  the  persons  in  favor  of  whom  it  is 
made;  and  if  those  concerned  have  ncj^lected  to  have  ln^erfed  in  it  the 
amount  of  their  respective  interests,  or  if  they  disagree  ax  to  their  several 
proportions,  the  embairf^ssments  aie  attributable  to  themelve^.  The  gov- 
ernm«^nt  cannot  undertake  to  decidd  among  th-m.    Alviet^  153. 

8.  The  provisions  contained  in  the  treaty  of  1794  with  Great  Britain,  relating 

to  duties  on  goods  and  merchandise,  do  not  extend  to  tonnage  du>4es.  .dd- 
oice,  155. 

9.  The  preliminary  articles  of  peace  with  Great  Britain  provided  that  there 

should  be  a  peace  when  the  terms  of  a  peace  should  be  agreed  on  between 
that  government  and  France,  and  his  Britannic  Mdjesty  should  be  ready  to 
conclude  it;  but  as  they  were  only  preparatory  to  a  pesc«>.,  there  was  no 
peace,  in  contempldiion  of  the  law,  until  the  war  of  the  Revolution  termi- 
nated, by  the  ratification  of  the  treaty  in  1783.  Advice,  701. 
TREASON. 

1.  It  is  treason  for  a  citizen  or  other  person  not  commissioned,  within  the  United 
States,  to  a><et  France  during  a  maritime  war  with  her.    Advice,  84. 

URSULINE  ^u^s. 

See  Orlbans. 

VACANCltS. 

See  Appointmbnts. 

WARRANTS. 

See  Public  Lands. 

WASHINGTON  CITY. 

I.  So  long  as  the  law  of  Maryland,  and  the  order  of  the  commissioners  under 
it,  remain  unrepealed  and  unmodified,  the  wharves  proposed  to  be  built  by 
the  owners  of  water-lots  on  the  Potomac  and  Eastern  Branch  must  follow 
the  direction  of  the  present  streets  of  the  city,  and  cannot  be  projected  at 
right-angle&  from  Water  street  to  the  channel.  Adviee,  223. 
S*  The  order  of  ihe  commissioners,  allowing  the  proprietors  to  erect  buildings 
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beyond  the  line  of  Water  street,  is  invalid ;  they  having  no  power  to  make 
Buch  an  order.    Ihid. 

3.  It  is  the  duty  of  the  President  to  exercise  a  general  superrision  over  the  sub- 

ject of  the  appropriation  of  the  public  grounds  in  the  city  of  Washington ; 
and  as  the  right  to  occupy  and  improve  any  of  these  grounds  depends  apon 
whether  the  improTementa  are  for  public  purposes,  so  the  power  of  the 
Prpsident  to  assent  to  improvements  depends  upon  whether  they  are  for 
public  purposes,  and  are  useful.    •Sdvictt  368. 

4.  The  resolution  of  the  corporation  of  the  city  of  Washington,  proposing  to 

improve  a  part  of  the  Judiciary  Square  by  erecting  thereon  a  City  Hail,  is 
to  appropriate  the  public  grounds  for  both  a  publ*e  and  a  taeftU  purpose, 
and  may  be  approved  by  the  President;  provided,  that  the  quantity  of 
f^round  required  neither  exceeds  nor  fails  short  of  the  purpose.     Ibid. 

5.  The  assent  of  the  President  to  acts  of  the  corporation  or  Washington  should 

be  expressed  in  the  same  manner  as  his  assent  is  expressed  to  acts  of  Con- 
gress.   JMd, 

6.  The  act  of  July  16, 1790,  for  establishing  the  seat  of  government  of  the 

United  States,  authorized  commissioners,  who  were  to  be  appointed  by  the 
President,  to  purcltaae  or  accept  such  quantity  of  land,  on  the  eastern  side 
of  ihe  Potomac,  within  the  District  of  Columbia,  as  the  President  should 
deem  proper  for  the  use  of  the  United  States ;  and  by  a  liberal  construction 
of  that  provision,  only,  has  it  been  claimed  that  the  President  had  power 
to  establish  a  ph<n  of  the  city ;  but  the  deeds  of  the  original  proprietors 
require  the  trustees  eppninied  by  them  to  convey  to  the  commissionsis 
such  streets,  squares,  parcels,  and  lots,  as  the  Prttident  thouU  detm  ffrcprr. 
In  pursuance  of  the  power  thus  conferred,  President  Washington,  in  1797, 
executed  an  instrument  of  writing,  in  which  he  directed  the  trustees  to  con- 
vey to  the  commiAioners  all  the  streets  delineated  in  a  plan  intended  to  be, 
but  not  annexed.  President  Washington  having  previously  ratified  Elli- 
colt's  engraved  p!an  of  the  city,  it  must  now  be  presumed  that  Ellicott^s 
plan  was  what  he  intended  to  annex ;  and  that,  as  it  indicated  streets  through 
Ihe  mall,  it  was  originally  intended  that  streets  might  be  opened  through  iL 
.^<fvtcc,  416. 

7.  And  alihoueh  Pres'dent  Adams  subsequently  gave  his  sanction  to  another 

plan,  said  by  the  commissioners  to  have  been  annexed,  which  did  not  indi- 
cate streets  through  the  mall,  the  promulgation,  publication,  and  exhibition 
of  Ellicoti's  plan  on  the  day  of  sale  of  lots,  amount  to  a  pledge  of  the  pub- 
lic faith  that  the  streets  thus  indicated  should  be  opened.    Ib^ 

8.  The  corporation  of  the  city  of  Wsshington  has  power  to  establish  a  board  of 

health,  to  make  regulations  for  the  preservation  of  health,  to  open  all  neces- 
sary dritins,  and  to  do  every  art  which  the  health  of  the  city  may  require, 
and  to  lay  taxes,  d^c  ,  for  the  purpose  of  defraying  the  expenses.  Jldviee, 
615. 

9.  Besides,  the  act  of  May  7,  18*22,  ppccially  authorized  the  draining  and  filling 

of  the  low  grounds  near  Tiber  creek  anJ  the  canal,  and  appropriated  funds 
for  that  purpose.    Ibid. 

10.  The  deed  from  the  mayor  and  commissioner  of  certain  rooms  in  the  Ciiy 

Hall  contains  unauthorized  provisions.  ')  he  powers  of  the  grantors  should 
be  enlarged,  and  a  new  deed  eivcn.    Ibid. 

11.  Although  the  corporation  of  Washington  have  the  power,  by  their  charter, 

with  the  approbation  of  the  President  of  the  United  States,  to  draw  lot- 
teries, the  amount  to  be  thus  raised  cannot  exceed  ten  thousand  dollars  in 
any  one  year.    Mviee,  720. 
19.  If  the  corporation  have  not  improved  this  provision  during  any  former  yeats, 
the  right  to  do  so  for  thoae  years  has  gone ;  for  the  President,  during  tho^e 
vears  only,  had  the  right  to  judj^e  of  the  expediency  of  a  lottery  or  loiients 
by  the  circumstances  then  existing.    Ibid. 
13.  The  power  is  a  special  and  limited  one,  and  can  be  exercised  in  no  other 
manner,  and  at  no  other  times,  than  those  expressed  in  the  charter.    Ibid, 
WILLS. 

1.  The  validity  of  a  will  to  pass  personal  property  in  this  country  depends  on 

the  law  of  the  place  in  which  it  was  made.    Mvice,  382. 

2.  By  the  civil  law,  an  executor,  eo  nomiiic,  is  not  essential  to  the  validity  of  a 

will ;  the  institution  of  an  universal  heir,  who  stands  in  the  place  of  an 
English  executor  and  residuary  legatee,  being  sufficient.    Ibid. 
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